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AYYANGAR. 


ài 
Mr. Justice Krishnaswami Ayyangar hag retired from the Bench aftera tenure 

of just over six years. Prior to Ris appointment as Judge he had heen Government 
Pleader for nearly three years. Having gone to the Bench after am active 
and varied practice at the Bar, he was familiare with all branches ofe the 
law. Unostentatious in manner and temperam@ytally somewhat reserved, the 
learned Judge always went through his work serenely and with the confi men, 
born of learning. The form of his judgments, particularly those delivered 
after reservation, was always attractive and the exposition lucid. While at the”. 
Bar, the learned Judge had been associated with the late Sir Murray Coutts- 
Trotter in bringing out the ninth edition of Mayne’s Hindu Law and had 
enjoyed a great reputation for his knowledge of that branch of law in special. 
By his retirement the Bench will beslosing thesgervices of a sound and able Judge. < 


x 5. re = | E -r [1944 
-RETIREMENT OF Mr. JUS KRISHNASWAMI ““ 


THE PAPER CONTROL’ (ECONOMY) ORDER, 1944. 


Legal publicatigns have been hit hard by the promulgation of the Paper Control % 
(Economy) Order. Production of paper by the Indian mills is expected to be. 
much less than the normal outturn, during the current year. Consuyaption of paper 
no doubt ought not to exceed production, particularly as, the hoarded stocks ay WK, ; 
believed to be already exhausted ang there jg not much chance of replenishmeyt 
from other countries due to transport and other difficulties. The above-fnentigned 
Order therefore directs among other thiggs that ne periodical, journal,etc., shail 
hereafter publish more than 30 per cent. of the number of pages which it was 
hitherto publishing. The basic year for making the calculatigyZis the first quarter 
of 1944. Í ae 

Everyone will agree that consumption .should not outrun production’ The ~ 
| imposition however of a flat rule to achieve the purpose will in its turd. give ajse 
- to fresh difficulties. Periodicals and Jjburnals devoted to legal, scientific and cultural 
matters stand on a different footing from the rest. Special laws and ordinances are 
being promulgated from time to time ona large scale to cope With the new situations 
arising out of the war conditions. Many of them are by way of amendments to 
the existing law while others contain altogether new provisions. Mfany of the new 
laws (e.g., The Hoarding and Prefiteering Pyeventi Ordinance, the Madras 
‘House Rent Control Order, etc.) touch intimately thefeveryda} life of the citizen. 
‘Wide publicity: of the laws is absolutely essential if transgressions thereof are to be 
minimized.: Likewise djssemination of judicial expogtions ofthe laws is equally 
essefitial. Ignorance: of law will not be an excife and it will net be fair to charge 5 
a person seriously with breach of rules if no facilities are available by which he can 
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know of their existence pr of their interpretation. The members'of thg legal pro- 
fession also will be handicapped seriously in the matter of giving correct advice. 

' “Any drastic cut therefore in the number of pages of law journals will have 
‘the effect of withholding from the public much useful and vital information. 


Even in England, where according to Gpvernment spokesmen paper control is 
working extremely’ stringently, legal journals are able to give more than 50 
percent. of the number of pages they were hitherto publishfng. There is no 
reason why,in Ifidia a harsher rule should be enjoineign regard to, such publi- 
cations. “In this. country ever since scarcity of paper in the market was experienc- 
ed, journals have themselves voluntarily cut down thè number of pages they were 
publishing and adopted other devices to minimise consumption. Thus, for 
instance, in regard to our Jéurnal, the margins were cut, “smaller types were 
used, spacing between the lines was reduced and special features were eithere 
altogether given up or published only on a restricted scale. Further drastic reduc- 
tion in the amount of paper consumed cafnot be achieved without serious impair- 
ment of thé,efficiency ang effective of our service. 


To adopt 1944 as the basic year for working out the calculation will not be 
justifiable. To take 1939 or 1938 as the basic year will alone be proper. 
Many journals havg already-sin view of the war conditions effected considerable 
reduction in the number of pagës they were publishing during the last four years. 
By taking 1944. as the basic year, the journals that had effected economies will 
‘suffer more thar others that had gone on as usual. 


“It is pot the public and the members of the Bar alone that are concerned in 
the pnatter. The judiciary als» may have to miss often the assistance afforded by 
-prompt reporting of. the latest decisions. It is our earnest hope and prayer that 
Gdvernment will find it possible to relax the rigour of the 30 per cent. rule in the 

“case of legal publications. The Bar Associations ip many places have already 
recorded their views about the necessity for such “relaxation. Ifthe 30 per cent. 
ride is strictly enforced, law reporting will seriously suffer and other legal publi- 
‘cations such as the Monthly and Yearly Digests, which are wholly indispensable 
to the legal profession,emay come 0? a stand-shill. 
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A Lewis FALK, Lp. ve JACOBWITZ, (1944) 1 Ch. 64. 


Patents an@» Designs Act (1907 to 1942), section 36 (1) and (2)—Action to restrain 

defendant from guing plagtiffs for infringement of design—Burden of proof and the party 
GPwho should begin. ~ 

> The plaintifs alleged that the defenfant had threate:fed to sue them for infringement 
af 4 registered design and claimed an injunction to restrain him from doing so. The de- 
fendant admitted that he had made a threat dhd he alleged that the plaintiffs had imitated 
his registered design and counter-claimed for an injunction to restrain them. The plain- 
tiffs in their ‘reply qgid that the registration was at all times invalid and counter-claimed 
for rectification of the register by cancellation of the registered design. On the question . 
of onus of proof*and right to begin, = 


Heldgit is for the plaintiffs in a “threat” action first te prove the threat or threats, 
Qed once that has been done, the onus shifts to the defendant and the burden is on him 
to Prove that the acts in respect of which proceedings are threatened constitute or if done 
would constitute, an infringement of a patenteor of a registered design. If the defendant 
succeeds in proving that, the burden then shifts again to the plaintiff to prove, if he can, 


that the. patent or the registered design is invalid. In the present case the threat bein 
admitted it is fgr the defendant to open his case first. ia 


BECHER, In re, (1944) 1041. 78. p è 
e Bankruptcy Act—InsolveM estate—Administration—M ortgagee of reversionary interest 
valuing his security and proving for balance—Subsequent rise in value of security—A mend-~ 
me of E E to Per 7 
n the administration of dm insolvent estate (in the same vy as in 
creditor has the right to amend his proof unless a somethin which has aa ieee 
. of theecreditoy and’ the trustee has become so altered, The mere éact that the creditor’s 
l e : 


+ 
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security hadsincreased in value since his valuation Qf it did not take away his right to amend.. 
The creditor has a right to amend until thè amount at which he has valued his security has.not. 
only been tendered tò him but agcepted by him, - s a 
In re Newton, (1896) 2 Q.B’. 403, applied. ; at 
Rex v, Leckey, (1944) 1 K.B. 80e€C.C.A-). > 
Criminal trial—Summing up—Murder charge—Suggestion by Judgé that prisoner's silence 
after being cautioned that he need not reply, indicated guili—Misdirection justifythg quashing 
of conviction. o e ä . ` i 
The prisoner ‘was accused of mugder and the police officer arresting Nm shid informally, 
“You are not obliged to say anfthing unless you wish to do so, but whatever you say will be 
given in ¢vidence”. The prisoner said “I have nothing to say until J haye seen someone, 
_a solicitor.” The judge in his summing up suggested thay the jury might infer the prisoner's 
e guilt by considering the fact of his silence after being cautioned. The prisoner was found 
guilty and sentenced to déath. On appeal,* > . WI , 
- Held, that it amotinted to a misdirection,and it is a proper ground on which the conviction 
should be quashed. If It were not so, a caytion*might obviously be a trap instead of the 
means for finding out the truth in the intere f justice. ° o 
Rex v. Naylor, (1933) 1 K.B. 685, relied on. ¥ 





MARSH v. COMMISSIONER’ OF POLICE AND ANOTHER, (1944) 1 K.B. 99: (1944) 1 All 
E.R. 161 (K.B.D.). sa 6 
_ Innkeeper’s lien—Limited to Wogage of guest—Ring obtained on approval from jewellers 
gue as security for bill—Innkeeper only a pledgee and cannot exercise slim —True owners 
rights. ò e e ee. 
On 24th November, 1942, N was received as a guest’ at the R Hotel where he stayed 
until 29th November, 1942, incurring a bill for 661. 6s%elld. On or about 25th November, 
1942, N obtained from certain jewellers a ring of the larceny of which she was conyjcted 
on 12th January, 1943. On 28th November, 1942, N was asked by the *otel-keeper*to pay hts 
bill, N stated-he was unable to do so, but produced the ring and handed it to the hotel-kéeper 
as security for payment of the bill., When the jewellgrs claimed the ring as its true owners 
the hotel claimed it asserting that it had an innkeeper’s lien on it., 5 7 
Held: The innkeper’s lien is limited to articles which the innkeeper receives apd on 
which he can put and keep his hand. As the ring Was never received as part of the luggage 
_ the hotel had no lien on it but was æ mere pledgge and cannot retain it as against its true 
owners. e : : 
er eee a 
EASTERBROOK V. EASTERBROOK, (1944) 1 All ER. 90 (P.D.). 

„Husband and wife-—Matrimonial action for declaration of nullity of*marrtage—Parties 
resident in Englané and marriage cefemony in? England—Petifioner domiciled in Canada—° 
Jurisdiction to pass decree of nullity. z s 

"The petitioner was domiciled in Canada and the respondent in England. Both were 
resident in England where the ceremony > of marriage took place.” In an. undefended 
petition for nullity on the ground of Jilful refusal of the r@spondentet8 consummate, ve a 
marriage, @ ~ . 

Held: There is jurisdiction in England to pronounce a decree of nullity» e 

(1927) A.C. 641 and (1937) p. 1119 relied one (1931) P. 29, dissented from. e . 


Bonitro v. FUREST Bros, & Co., Lro., (1944) 1 All E.R. M (H.L.). 
Practice—Admission of liability and payment into Court—Incogsistent pleading gnd 
notice of payment in—Effect—If takes away the right to dispute liability—Decree-*If should” om 

not be for less than amount admitted and paid in—R.S.C. Order 22—Scopes 

_ The judge who conducts the trial®is necessarily concerned to decide the issues distfosed 
in the pleadings. Until those issues are gecided, he has not before him, and he ought not 
to be informed of, the fact of any payment into Court, or of the terms of the notice of such 
payment. No doubt R.S.C. Order, 22 contemplates that the notice should follow the 
pleading—rather the notice and the pleading should not contradict one another. It is 
irregular for a defendant to deny liability in? his defence but to adm% it in his notice of 
payment in. Such an irregularity must be corrected by interlocutory application by the 
plaintiff asking that the notice of payment into Cotirt shoul be set aside as being inconsistent 
with the defence and embarrassing. Where the inconsistency has not been ‘correéted the 
ees oft the issue raised by the pleading must stand notwithstanding the admission in 

e notice. e .. ; 
It is a#mistake to suppose that if money is paid in with an edmission of liability “it 

‘follows that liabNity is admitted for the amount paid in and judgment cannot be given for @ 


e e 
m I A | @ 
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jaca? The: circumstance that the defendant was willing to pay a larger sam with an 
admission of liability is orly relevant on the question of costs. 
. * ° . - ki A Md j 
INGALL v. Moran, (1944) 1 All E.R. Y (C.A.) 


* Adiministrator—Title before grant of letters of administration—Writ issued before gront 
—Incurable nullity. ° l 


It is true that a ferson who ultimately becomes an administrator mey start proceedings 
in the Chancery Division for the protection of an intestate’s estate and can obtain in a 
proper case interim relief by the appointment of a receiver pegidente@grant, hut in all such 
cases the pergon Who institutes such proceedings has a beneficial interest-in the intestate’s 
estate for he would not obtain a grant unless he had such an interest either as heireat law 
or as one of the next of kin or as a creditor. In such cases the well-recognised practice 
in the Chancery Division is to jndorse the writ in the first instancé for the only. lief then 
obtainable, namely the appointment*of a receiver pendente grant, and to apply to amend the 
writ after the grant has been obtained, if Surthes relief is required, by adding % claim for e 
administration of the estate witheor without spfcific directions with regard to any special 
relief required: or $ ‘ l 
But an agtion by a father to tecover daages for the: loss of expectation of life of his 
d@oeased son and for funeraleexpens damages to his motor cycle commenced by him 
before the grant of lefters of administration is incompetent. The doctrine of the relation 
back of an administrator’s title to his intestates property to the date of the intes- 
tate’s death when the grant has been obtained cannot be invoked so as to render the ‘action 
competent which was imcompetené when the writ was issued. ar 
t e. ; e €é . 











EGHAM AND STAINS ELECTRICITY Co., Lip. v. Ecoam Ursan Districr COUNCIL, ( 1944) 
1 All E.R. 107 (AY.). è ° ; ngg 


Contracte for street lighting with electricity—Provision for abatement of charges if 
suppl was curtaled for unavoidable causes—Black-out regulations preventing the lighting 
e ect, @ 9 ` 


% clause in a contract for street lighting by an electric company provided “ . . . ..no 
default by ‘the company shall render dhe company liable in damages if and so far as such 
default shall arise or be occasioned by reason of fire,*frost, accident, strikes, lockouts or 
combination of workmen or cessation or restriction of work by workmen or from any 
othe?’ unavoidable cause over which tke company has no control. Provided always that 
all payments under the agreement by the District Coupcil shall abate in the same proportion - 

e as the supply shall be curtgiled by reas®@? of any event provided for in this clause. The 
Lighting Restrictions Orders under the Defence Regulations having made it illegal to light 
e ‘the street lights the company claimed the charges ynder the agreement. 

Held: The liability of the Councjl was suspended because of the operation of the 

provision fer alf&tement in the event of the street lamps not being lighted owing to 
= unavoidable causes. : ° . 4 





RICHARDSON g, REDPATH Brown & Co., Lw., (1944) 1 All E.R. 110 (H.L.). 
orkmen’s Cognpensatiqn—Arbitration—Medical assessor—Proper functions of. 


d “It is necessary to draw a clear distinction between the functions under the Workmen’s 
CofMpensation Acts of a medical referee and of a medical assessor. The medical assessor’s 
e  functiðn is nôt to supply evidence but to help the judge or arbitrator to understand medical 
* evidence. It is not part of the functiéns of a médical assessor as such to conduct a personal 
examination of the workman or to report the effect of the examination and his deductions 
from it to the arbitratoa, j 


zi gers or PUBLIC Prosecurions v. KENT AND Sussex Contractors, Lro., (1944) 1 
Som pany—Criminal liability—-Intention of servants imputed to company—Petrol 
rationifig—False returns by servants of company—Liability of company. ; 
Where a limited company and an officer therepf were charged with producing a return, 
false in a material particular, with intent to deceivg in respect of motor fuel ration order, 
Held, that the company can be convicted for the offence though it is incapable of acting 
Apart from its officers. , 


: ng ng 
Evans v. THE BRITISH ae, Gene Co.. Lro., (1944) 1 All E.R. 158 (K.B.D.). 


Merchandise Marks Act (1887), section 3—Trade_ description—Whole description to 
be considered in deciding whether%he description was false. s 


n“ Ina, prosecution of the respondents the charge was that they did “ . . .e, unlawfully 
© + dpply:a false trade description to goods, to wit, a packet of ‘Eggstead’ ias much as. it was 
e ° e 
~~ 
6 í 5 6 Pp?” aaa 
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described of the packet as being equivalent in use to 12 eggs”. It. was’proved that the 
following words appeared on the label of. the packet “contains dried egg, (Foreign) ċon- 
tents equivalent-in use to 12 eggs.” The respondent ‘successfully contended before the | 
Magistrates that the wording used on the packet was not a‘ trade.description. On appeal,’ 

Held: All the words upon the label must” be‘looked at to see whether it is a trade 
description for deciding whether it is a false ttade description. The words complained 
of read with the context, are an indication as to the material ofewhich the goods are 
composed. ba ; s 


: e See > eee 
R. v.Weorwarn, (1944 1 AIleE.R. 159 (C.C.A.). \ e 
Crmminal trial—Request byeprisoner that he ought to conduct his own case—Refusal 
and assignment of counsel—Propriety—Conviction—Validity. i 
A coùnsel allotted tô a prisoner had returned his þrieg and the papers were handed 
over to another counsel; before the trial the prisoner said “I would rathef not have legal 
° aid. I would rather conduct the case myself” “nd requested that hè ought to be allowed 
to conduct his own case. . j 
Held, that a refusal ef such request wou 
must be quashèd although there was a good 







restflt in an injustice to him and the conviction 
of evidence against the prieoner. a 
à jit e å o s 
KENNEDY v. WALKER, (1944) 1 AJI), E.R. 177 (C.A.). s 


Workmen's Compensation Act (1925), section 29 (2)—Failure of claim for damages 
at common law—Claimant asking judge to fix the compensation uyder Workmen’s Com- 
pensation Act—If election taking away right, of appeal against gismissal of claim at 

- common law. - l | a. i 

The plaintiff in a claim at common law against his employer fọr damages, being 
unsuccessful, in the exercise of the right conferred by the Workmen’s Compensation, Act, 
1925, section 29 (2), asked to have an assessment wf compensation made.» The Judge 
thereupon assessed the compensation but did not in fact*at that moment dyaw up a certifi- 
cate. In those circumstances the plaintiff appealed against the dismissal of the‘co R 
law action. °° 


Held, that the plaintiff had exercised her option as to the particular reņedy which she will, 
‘pursue by asking compensation to bè assessed and the¥efore could not appealein respect of 
her claim at common law. 

: ee, 

Utor, Lro, v. INLAND Revenue Gommissionggs, (1944) 1 All E. R. 190 (K.B°D.). 


Income-tax Act (1918)—All Schedules Rules, rule 20—“D®Bidend”’—Payment of share 
of profits by one company to another under agreement to share profits and losses—If- e 
“dividend” y < i e ; e 
| As a result of negotiations between two limited” companies with a viđw “to, some form 
of pooling of the interests of the two gompanies an agreement awas arrived at” which pro- e” 
vided inter alia, that the two companies should share the.profits or losses in the proportion < 
„of 60 and 40 per cent. respectively. The assessee company pid the share of profits of. 
. the other company. a 


Held: The -payment differs from interest or annuity. Iè is dividerfd in respect, of = 

“which -the assessee company was entiti uae. er ‘20, to deduct tax from the paymen 

so made and is not accountable to the crown for the amount so deducted. ° , kad ° 
“Dividend” in rule 20 of the All Schedule Rules of the Income-tax Aċt include prefits ° 


is ee divided between those who claim by contract as well as those who claim as share- 
olders. Ps 


10 A.C. 438, relied on. Ki oe P 


e 


PA ee s B 6 
MeLLoWs (H. M. Insrecror or Taxes) v: Buxron PALACE HOTEL, Lrg, (1944) 1 
All E. R. 223 (C.A.). ‘ 


_ ` Income-tax—Compensation received for premises requisitioned under Defencee Act— 
If “rent” assessable to tax wider the Finance Act, section 15. ° 


On a consideration of the provisions df the Finance Act (1940), section 15 and the Com- 
pensation (Defence Act), (1939), held, hat the compensation. payment made by the Crown 
for requisitioned premises must be treated: aw “rent” for income-tax purposes. 


Re Hoover: PHILIPS v. STEEL, (1944) 1 All E.R. 24 (Ch. lè). £ 
Will—Annuity free of all deductions—Liability to income-tax—Not such deduction. 
-Where an annuity free of all deductions whatspever ds given under a will the annuity 
isnot given free of income-tax. If a testator means $ specified ‘annuity to be received 
clear of incdine-tax he should’ say so in express’ terms and not tise à general formula. e 
Cowlisha v.-Cewlisha; (1939) Ch, 654, -dissented from; e . 
6 e 


~~ ; | . 


r 
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` Homes v. Haprieros,, Lro., (1944) 4 AI E. R, 235 (C.A. °. 7 0 | 
. Factory—Daty to prevent crane coming within 20 feet of where workman was likely 
. „tobe struck—Injury to workman by a tool dislodged {y crane coming within 20 feet of 
a lhe though workman was in a place, where he was not liable to be struck by the crane 
— Liability. ; : l ' 

The duty laid down by section 24 (7) of the,Factories Act, 1937, to prevent a crane 
approaching within’ 26 feet of the,place, where a workman is working,if he is liable to be 
struck—is ‘an absolute duty. The fact that the workman when injured was in a place 
where he could nog have been struck by the crane or that he yas strack by a tool dislodged - 
by the .crané*is immaterial. s 4 g ' 


Re Osmann, (1944) 1 All E.R. 262 (C.A.). 

Will—Gift for furtherence of psychological healing—Validily as gift for *syomotion 
of medical edudation. 

“A testatrix left the whole of her estate tofexecutors “............ upon trust in their ° 
absolute discretion to apply the same to thefmedical profession for thé furtherance of 
psychological hgaling in accordange with “the fachings of Jesus Christ.” On a question as 
á its validit¥, ä 

. Helg [reversing @1944) 1 Ch. 66% (1944) All E.R. 121], that the bequest was for the 
furtherance of medical education and as such a valid charitable disposition and the gift 
did not fail for uncertainty. 







Re Gort: GLAZzERROOK AND SHEEN v.®THE University oF LEEDS AND OTHERS, (1944) I 
All E.R. 293 (Ch. D.).- 


Will-2Gift fow creation of scholarships for male students of British and Christian .pa- 
renteage—Gift not bad for uncertainty. 


A bequest was made to the Council of the University of Leeds of £3,000 upon trust 
taaithe sum shall be invested and the income thereof utilised for the creation of a scholar- 
ship in connection With the said University for the benefit of any one or more male 
students of British and Christian parentage who shall have graduated in honours in one 
“or more of the sehools of a University situated in ral Britain or North ‘Ireland or in 
oneeof the Colonies ar Dominions of Great Britain who shall desire to commence or shall 
haye commenced some form of post-graduate study at the University of Leeds, such 
scholarship or scholarships to be created for such objects and purposes and be tenable for 
such*periods as the council of the University shall jn its uncontrolled discretion determine, 


Held, that the gift is®a good charitable bequest and does not fail for uncertainty. 


Re Waurrty: PUBLIC TRUSTEE v. Waru AND OTHERS, (1944) 1 All E.R. 399 (C.A.). 


i Will—Bequest of “jewellery? now deposited in safe deposit—Unmounted cut diamonds 
À in safe deposit—If included—“Now” meantng. .. è 

_._ The word “jewellery”s would cover jewels collectively and would cover gems sold by 

jewellers just ag it covers the case of jewels made up into an article of adornment such as 

A a brooch or anything of that kind. Where a bequest is made of all “jewellery now in safe 

a ficrosit’ it would include tinmounted cut diamonds also. Though a will speaks as from 

he date of the testator’s death, in the cagtext, th word “now” clearly speaks of the date 

° when, it was executed and refers to jewellery which at that date were deposited in the 

‘ place mentioned. e o 


Lace v, CHA , (1944) 1 All E.R. 305 (C.A.). 


Lease—Lease for duration of war—Uncertainty of term—Effect. é 


a ` ° In an action by a landlord to recover possession of a dwelling house let on a weekly 


tenancy the tenant claimed that the house was let to him for the duration of the war. 


~A eld, that a tenancy for the duration of the war does not create a good leasehold in- 
teres® because of the uncertainty of the term. 4 term created by a leasehold tenancy 
agreement must be a term which is either expressed with certainty and specifically, or is 
expressed by reference fo something which cam at the time when the lease takes effect, 
be looked to as a certain ascertainment of what tle term is meant to be. Where the term 
is capable of beigg rendered certain, it myst be so “before the lease takes effect”. 


' N. E. NETER & @o., Lro. Licfnces AND GENERAL Insurance Co., Lro., (1944) 1 
All E. R. 341. , 
Insurance—Marine policy—Rough weather usual at such time damaging cùrgoz-If peril 
of sea and a fortuitous*happenng? rs e ` 
® A marine policy of insurance covered perils of seas. The cargo at its destination was 
found to'be dangged as a result of rough weather encountered during the voyage. In a 
4 í A “em 


(d . 
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claim on thg insurance it was contended that the rough weather being such as was normally 
to be expected on such a voyage it was*not a foftuitous happening or peril of the sea.. 
Held: Althqugh ‘the weather is not fortritous, damage due to the weather is some- 


thing beyond the ordinary wear ånd tear of a voyage. Accordingly it may be a “peril ° 
of the sea” insured against. e . a 





| Dicxmyspw v, Sr. AUBYN AND anGrHeER, (1944) 1 All E.R. 37% (C.A). 


Lease—Lease for seven years with option to tenant to terminate at end of five years 
—Covenant by tenantæo do fecorative repairs in the last quarter of the said term—Deter- 
mination of lease, at end of five years—Obligation to carry out the sehir 

A dease for seven years with an option to the tenant to terminate it at the end’ of five 
years included a covenant by the tenant “to paint in the last quarter of the gaid term”. The 
lease haWing been termfnated at the end of five years the landlord contended that the 
obligation to paint applied whether the term was for stven years or five wears under the 

e option to slforten ‘it. 


Held, considering, the distinction be 


e ° . 
en the word$ “said term” “and “said tenancy” 
used in the other clauses of the lease the Words Ssaid term” must be construed as applying 
to the term of seven years and there is no oMbigation to paint where the lensa, is terminated 
at the end of five years. 3 e ° 2 


Decision of Hilbery, J., (1944) 1 K.B. 10, reversed. . ° 






GrorcE Monro, Lip. v. AMERICAN CUANAMID AND®°CHEMICALes CORPORATION, (1944) 1 
All E. R. 386 (C.A.). > . e 

Practice—Service of writ out of jurisdiction—Leave when granted—»Tort commitied 
out of jurisdiction though damage occurring within jurisdiction—Leave 40 Serve gurit out of 
jurisdiction cannot be grantedR.S.C., Order 11, ruleel (ee)—Scope, 


LA 

Leave to serve a writ out of jurisdiction can Wb, granted under R.S.@., Order 11, 
tule 1 (ee) only where an action is founded on a tort committed withiw jurisdictic It 
is not sufficient that damage resulting from the tort has occurred within the jYirisdiction 
—though it may be a gist of the action, ° 
° ó e 6 3 . 

CORPORATION OF ForEIGN BONDHOLDERS v, INLAND REVENUE COMMISSIONERS, (1944) 1 
All E.R. 420 (C.A.). a oo 

Income-tax—C or poration formed to protect the rights and interests of investors in 
foreign bonds in the United Kingdom—Not,on®¢or charitable, purpose entitled to exemp- « 
tion from mcome-tax, 


Where the object of a corporationewas to enable a limited class of investors in foreign ° 
bonds to ptotect, so far as possible, their investmentyand to get their money back, or as much 
of it as can be extracted from a foreign government it cannot be said that the corporation , 
is one established gor a charitable purpose in that it is benefitial to the community. Ac- pa 
cordingly the corporation is not entitled to exemption from ,income-tax. 


a = 
JACKSON v. EISHER’S Forts, Lrp., (1944) 1 All E.R. 441 (K.B.De). : 


Defence Regulations—Essgntial whrk—Dignissal of employee for misconduct—Order j 
by appropriate tribunal for reinstatement—Employer tf bound to provide werk also. ® ° 


A firm engaged in an “essential wosk” dismissed an employee for misconduct. eThe ° 
national service officer after inquiry ordered the reinstatement of the employee. The firm 
though they paid the basic wages did not provide the employee with any work. On a 
construction of the order, Pa 


Held, that “reinstatement” does not consist merely of paying an employee his wages, put, 
includes the provision of work unless there is no work available for the employe? to do in «s 


®@ 
the firm. i l ae 
6 


S. (ormErwise B.) v. S., (1944) 1eAll E.R. 439 (P.D.). : 


Divorce—Decree nisi of nullity—Oréer for payment of alimony pendente lite—Alimony 
whether payable till decree absolute br stops with decree nisi. : 


A wife petitioned for a decree of nullify on the ground of her ¢husband’s impotence 
or alternatively his wilful refusal to consummate the marriage. The husband in his answer 
admitted that the marriage had not been consummated fbut alleged that the failure was 
due to the wife’s impotence or, alternatively, her wilful ‘refusal and asked for a detree of 
nullity, in fiis favour. There was an interim order that the husband should pay the wife 
alimony pendente lite. ®Later there was a decree pisi ing¥avour of, the husband who ceased ` 
thereafter te pay the alimony. On a summons 58 the wife asking that payment of alimony 
should be continued until decree absolute, oo i . 

= 7 e e 
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Held, that the order for alimony pengente lite continued in force until the decree abso- 
lute’ or until it was discharged or varied by the Court. It is always open to the husband 
to dpply to the Court for such an’order.. ° a | . 
E . IN 


sa . ` a SA 

Re McExticotr: Grant v. MCELLIGOHI, (1944) 1 All E.R. 441 (P.D.A.). 

Real property—Bgquest to wife and her heirs For her and their use and benefit abso- 
lutely and for ever—Absolute gift %o the widow only—Rule in Shelley’#case not applicable. 

A will provided that all the residuary estate be given to the wfe and her heirs for 
her and theireuse nd benefit absolutely and for ever» j en 5, 

Heli, that this was an absolute gift to the widow, “No iaterest is by the will “expressed 
De given” to the heir nor does the rule in Shelley’s case (1 Co. Rep. 93) apply to the 
gilt... .. a: 4 


e s 
` 





years or being female marry under that age.” On a construction as to the meaning of 
the words “nephews and nieces”, < : 

_ Held: Though the ¢strict and “proper meaning of “nephew and niece” is children of a 
brother or sister the meaning is susceptibl® of extension¢having regard to the context and 
circumstances qfe the case in two directions. First of all the word may describe the child 
of a brother-in-lawgor of a sister-in-law, and in the second place “nephew” is often used 
to indicate a niece’s husband andè “niece” is often used to°describe the wife of a nephew. 
Other excepttons may have to be male in special circumstances as for example, in the case 
of an adopted child. : l 

e Unles$ compelledeby context or circumstances the Court will always construe a class 
gift°# nephews and nieces as a gift confined to children of a brother or sister, and the 
mere fact ‘that the, testator or sou ia has chosen elsewhege in the will erroneously to 
describe as nephew or, niece some person not strictly ‘and properly so related to him or 
her will not affect the general rule by admitting that person into the class. 

As in the will under constructione the testatrix left only one niece and not even a 
nephew and the gift was made to the class per capita other persons by affinity ought to be 


added in the class of nephews and niec@s in the circumstances of the case. 


W. (ormerwige B.) v. W., (1944) 1 All E.R? 446 (P.D.A.). A 
Divorce—Petition by wife for nullity pn the ground of husband's incapacity—Order 
l ê 


e for particulars—If can be made. 


_ In an application for particulars of a plea contained in the petition of a female peti- 
tioner „alleging that the respondent was at the time of the ceremony of marriage and has 
ever since been ‘igcapable of consummating thé same, 


© £ Held, that particulars of the nature of thg incapawty alleged should be filed and delivered 


to (te respondent in the petition. 
. 4 ; 


4 





=“ BOOK REVIEW. 


š “ue PIOARDING AND PROFITEERING PREVENTION ORDINANCE, 1943, with Commentaries, by 
Messrs. A. Arunachalam, R. Srinivasan and R. Mathrubutham, Advocates, 100 pages. Pric 


Rs.“ 8-0. .. © 
Thil is a book by three enterprising advocates. The Hoarding and Profiteering Prevention 
Ordinance is a measure designed to control inflation of prices of articles of common use. It corre- 
sponds to similar measures in the United Kingdom anf the United States of America like the Prices 
of Goods Act, 1939 and the General Maximum Pricé Order, 1942, respectively. The present com- 
pilation-gives’in-a hangy form the various orders amd notifications issued from time to time up to the 
end -of June, -1944, The annotations are helpful and the citation of the relevant English decisions 
is a welcome feature. The introdudNon by C.C. Desai, Controller-General of Civil Supplies, makes 


= 





interesting reading. The book is sure¥o be of great use to lawyers and laymen alike. We cordially 
welcome the publication. 
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“a THE DRAFY HINDU CODE. 


Codification laudable.—The codificatien of the pyinciples of “Hêndu law pes 
always been a desideratum. ‘The liberalism ‘characteristié of Hinduism has 
through the centuries brought within its fold peoples with differing tenets and | 
practices and with differing degrees of culture. evelopment of solidarity and 
unity among Hindus will hardly be compatible with the persistence of diver- 
sity in their secular laws and institutions. The draft Hindu code constitutes 
an earnest attempt to integrate the laws applicable to the Himdus in the differ- 
‘ent parts of the country and to evolve a set oe es uniformly applicable “to all 
of them alike. It is true that even if the code becomes law different systems of 
rules may yet operate regarding agricultural land in the provinces wiles% The 
latter fall into line with the centre. This is no doubt unfortunate but is*&lto- 
gether the result of constitutional limitations on the powers of, the Central 
Legislature. 7 ; ee 

Not all proposals acceptable.—The Explanatory Statement to the draft*tode 
mentions that the draft is only «tentatives and the Committee should fot be. 
regarded as ‘‘wedded to any of its provisions”. Constructive suggestions and 
criticism should therefore be weleqne. A study of the draft discloses that prin ° 
ciples habe at times been made to yield to other considerationg and, novel. doc- 
trines have occasionally been propounded running counter to natural reason, 
and principles of justice. Rationalistic ideas, considerations of spiritual bene- ° 
fit, relics of patriarchal theory, desire for simplicity are all tq be found com- 
mingled. Some of the important proposals in the , draft coge are: (7) the . 
total elimination of the Mitakshgra coparcenership; (i) the abolition of *tae ° l 
doctrine of limited estate for woman in inherited property; (iii) theedissociafion ° 
of the doctrine of spiritual benefit from propexty law; (iv) secularisation ‘ofthe ° 
institution of marriage, and (v) provision for dissolution of marriages. An 
attempt is here made to indicate a few of the points requiring reconsideration 
if the proposals are to be acceptable to the general public. ` o 

Saving of Customs.—Clause (3) of Part I provides that customs arfd usages = 
not expressly saved would stand superseded. Among those so “saved gae: 

(4) usages relating to succession by which any estate descends to a singge heir 
[Clause (1) (ii) of Part IT]; (44) us&ges permitting marriage between sapindas 
[Clause (3) (d) of Part IV]; (iii) usages relating to the solemnisatiow of sacra- 
mental marriage [Clause (4) (1) and, alternative Clause (5) of Part IV]; 
(tv) usages permitting divorce [Clause (32) pf Part IV]; (v usages relating 

to illatom adoption made before the mene pan der the gode [Clause (2) - (1) 

(c) of Part II] and (vi) usages governing devdlution of the property ‘of an 
asceti {Clause 11 (2) (b) of Part IT]. Š 

° Maruņakkathayam, etc., usages.—It if to bé noted that though the provi- 
sions of the draft code relating to intestate succession will not apply taany pro- ° 
e@ a 2 } 
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are to be governed by the provisions ef the code. Even as regards succession 
Clause (27) of Part IV provides that if such a Hindu contracts or has contract- 
ed a civil marriageywith any other Hindu eifher under that Part or, under the 
Special M&arriage Act, 1872, succession to his property and to the heritable pro- 
perty of thg, isswe of such marriage shall be regulated acco@ding to the provi- 
sions of the code only. = - ‘ : 


Agricultural lands.—Clause (1) (i) of Part IL states that the rules relat- 
ing to intestate succession im the code shall not apply to agricultural land except 
in the Chief Dommissioners’ Provinces. Clause 19 (4) of Part VIL, however 
lays’ down that where an adoption is madé by a widow although she is not a 
simultaneous heir in regard to agrieultuyal land in the province, yet she shall 
be divested ef only one half of the pypperties vested in her on the death of her 
hu&band, sozf, son’séon of son’s*son’s son. Power is claimed to legislate on the 
ground that adoption is in the concurrent list and hence its effect including the 
divestiture of property will be intra vires the Central Legislature. It is doubt- 
ful if the claim is valid. Adoption constitutes the appointment of an heir to 
the property of the’ adoptive parents. What the fegislature cannot do directly 
it cannot.do ‘indirectly. Succession to agricultural land being a matter left to 
the Provinces to legislate upén, an indirect maniptflation of it may not be per- 
missible. Clause (19) (4) of Part VI may for this among other reasons be 
Cuaseped., A 

edntestate succession. Classification of hewrs.—Four classes of heirs are re- 
cognised.’ They are (7) persons elated by legitimate kinship, (%) persons deem- 
ed to be so related, (ii) persons related by adoption and (iv) non-relations in 
certain cases. The second is a new category. It is an off-shoot of the provi- 
sion for obtaining a declaration of nullity of marriage consequent upon the 


“ existence of a previous ausband or Wife at the time of the marriage, the parties 


-having however acted in the full belief that such husband or wife was not liv- 
ing at that time, or on the Sround of the lunaty or idiocy of either party thereto. 
The*children bérn of the marriage prior to its being set aside are to be affiliated 


e to their parents and to be deemed legitimate fn all respects. Under the Hindu 


law the children born of the woman who had re-married while the first husband 
was alive would be illegitimate. There is no reason to justify a revision of the 


' e rule. Nor is there any reason to discriminate between a case of nullity arising 


Ye reason of the above factor and a@y othe? case ef nullity. Such cases are 
bound to occur only rarely. It will be advisable to drop Clause (29) (4) of 
Paft IV. Conceding of rights 8f inherit&nce to children born of a marriage 
set aside as a nullity will hardly fit in with the denial of such rights to a dasi- 


putra. - 


°* Sharing between simultaneous heirs —Simultaneous succession by son, 
widow an@ daughter to the property of a male, and, by son and daughter, 
grandson and granddaughter to the property of a woman being provided for, 
it is laid down that in the property of the male the sharing is to be 2: 1., be- 
tween son and daughter, and in the property of the woman it snall be 1:2. 
This may be intelligible as striking a balar&e between son and daughter. To 
carry the principle further and make*it apply to succession by grandchildren 
to stridbana property seemato be indefensible. e It is suggested that Clause (14) 
(c) of Part II shoffld be révised. : 


Dasi-putra.—Legitimate, relationship is made the primary basi? of succes- 
sion. Illegitimate children are cat out. There is therefore no need for the 
reference to dasiputra in Clause 2 (1) (e) of Part II. The reference may be 
omitted.” 6 : 


° ( “we 
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- soine of legitimate relattonship being made the 

Stat thege can be ho inheritance to the-property of} a 

ing girls except in the cases where they might have con otpa valid. marriages 

and led a family life. There is no reason why their pfopEriy should be made? A 

to escheat to the state instead of bing allowed to be Ken, by. heir relations, ee 
in the family of their birth or by their own off-spring.:’. A. spetial- rude,of, suc-- 

cession will therefoge have to be provided to meet their\gase. A... ae 

Aurasa and adopted ‘sons .—The aurasa and adopted sok are tygared alike 3 

for putposes of succession.* This gets rid of unnecessary  disttitetiens..nastinn’ 
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upon casge and schools of law. É j NO 

Sons born of wives of different castes—Identity of caste’ having cbased to 
be a condition ‘precedent of a validi martiage under the edde, discrimination 
between sons born of wives of differelxt castes is also abolished. Clause (17) 
of Part II expressly fostulates such a result. The rule is hardky gcceptable. 
Hindu society has not altogether abjured ideag’ as toethe spirituak value ofe 2 
son born of a wife equal in caste and the prevailing sentiment in the*matter 
cannot be ignored. The existing rule of Hindu law might be left undisturbed. 
Nor is the suggestion in the code consistent with the provision in Clause (18) 
(11) of Part VI laying down that an adopted son should be*of the same caste 
as the adoptive father. ù SE 

Undivided, divided andeafter-born sons.—There is no ference in the 
code anywhere to the case of a son born to a person after a partition between 
him and his then existing son or sons. Clause (7) (b) of Paw IT povadss 
that each son of the intestate shall take one share whether he*was undivided, or 
divided from or reunited with the intestate. The accompanying note claims. 
that in this respect ‘‘the vfew which leads to tl simplest rule has been adopt- 
ed”. A little reflection will show that the provision is likely to produce un- 
just and iniquitous results. Suppose X posséssing property worth Rs. 80,000 
has three sons A, B and C; A separates talsing for his share Rs. 20,000; X, B 
and C continue undivided and later on X has an after-born son D. On the A 
death of X, under the existing laws his share would pass to the undivided and? ° 
after-born ‘sons to the exclusion of the dividetl son. B, C and D would each 
get property worth Rs. 20,000. The result does not entail any injustice. If e” 
X had more than°one after-born son each sharer would, get less than what ‘A 
had taken but that is a risk which the undivided son always takes. Under, the ` 
code however on the death of X,-his share worth Bs. 13,000 wagikd pass to the | 
four sons A, B, C and D equally. dn thegresult A would have become entitled 
to Rs. 23,750 whereas B, C and D would each get only Rs. 18,750. Is this fo 
be the reward of filial duty? Aparte therefore from the doubtful merit of 
simplicity, the provision in the code has no other virtue about it. It will there- 
fore be advisable to revise Clause (7) (b) of Part II andeenact that among 
the sons of an intestate those who were undivided from or reynited with hing 
shall take in preference to those that were divided. ° 

Daughter-in-law excluded—Thg daughter-in-law is taken out from the cate 
gory of heirs into which she had been introduced by the Hindu Wonfen’s 
Rights to Property Act, 1937. ' This, Ts not likely to cawse any real injustice 
Since every daughter-in-law is also é daughter of her father and in that capa- 
city is likely to get a share of the latterds property. ° 

Son’s daughter and daughter’s daughter. —*Amo g the heirs in the ‘‘com- 
pact series” under the code—see Clause (5), Classe of P&rt II—the brother 
is brought jn immediately after the father, the son’s daughter and daughter’s 
daughtef being place@in Class II. This is peithe logical. nor in conformity 
with the dictates of natural affection. The sensible thing will be to transpose 
those two heirs frem Class II to Class I and place them befofe te brother and 
immegiafely after the father. ° | 


ban 
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Uterine bsother.—The definitién of ‘‘Ralf-blood’’ in Clause , (5) (e) of 
. Part I omits altogether from its purview brothersgborn of the same mother but 
> by different marriages. This cannot ke the result of an oversight since uterine 
blood .as giving rise to prohibited relationship for purposes of marriage is ex- 
pressly adverted ta in the Explanation to Clause (1) of Part IV. The ruling 
in Ekobg v. Kashiram, seems to recognise the heritablee capacity of a 
uterine brother. s When mother’s mother, mother’s father and his descendants 
are recognised as heirs there is no justification. for refusing the thother’s son 
or daughter by a different husband a place in the tine of heirs. Accommoda- 
tion should be*found for them in Class VI of the enumerated heirs and at the 
top. ° a ` 

: Position of sister and sister’s son’—Thg placing of the sister and the sister’s 
son in Class IIT after the brother’s son’s/son is arbitrary.. «There is no reason 
why they should not be placed immediately after the brother and the brother’s 
son respectively. e © . 

Two.lines of devolution of stridhana.—The prescription of different lines 
of.devolution concerning the stridhana of a widow according as it is property 
inherited from the husband ‘Sr other property is hardly intelligible except as 
a compromise, between the theory of*limited estate in property inherited by a 
woman favoured by the Courts and Vignaneswara’s view that such property also 
would be stridhana. The discrimination is needless and is not going to improve 
the son’s position substantially.” ` 
—=—FENmination of coparcenary.—One of the most revolutionary proposals in 
theeode is the abolition of the institution of coparcenary. The effect of Chap- 
ter I of Part IM-A doing away, with survivorship and right by birth is tanta- 
mount to its destraction. A unique contribution of Vignaneswara which had 
surwived the passage of many centuries despite persistent inroads made into it 
and which had fitted very well into the rural economy of the country will thus 
cease to exist. Whether the institfition has outlivei its purpose is certainly 

e «controversial. Bengal has done away with it. The explanation afforded is 
that trade and commerce*can flourish only 1E property can be easily alienated. 


°. The same consideration must have prompted the present proposal. If the 


e draft proposals are accepted the law of debtsefounded on. the theory of the son’s 
-pious obligation will atso be eliminated. 


: "Marriage, and dworce.—Part IV of the code dealing with marriage and 
e Aworce is likel® to prévoke considerable cyiticism. The definition of sapinda 
r®lationship in Clause (1) (a) (i) 8 Sot Na neka and fails to subsume 

the descendants of a person. The definition should therefore be recast. 


Degrees of relationship .—The statement on ‘‘the degrees of relationship 
prohibited by this Chapter” in Clause (1) (b) of Part IV is incomplete and 
does not include such cases as those of grand-unele and grand-niece, gerand-nep- 
hew and grand-aunt, children of two sisters, etc., cases where the 
taboo of fnter-marriage is as strong as in the enumerated cases. The statement 
willetherefore have to be revised. . 


Classification of marriages —The @ivision of marriages into sacramental 
and civil seems to be unreal. How can a*marriage which transgresses spiritual 
precepts be ever sacramental ? Reading the*definition of a Hindu, in Clause (2) 
(ii) of Part I, with the rule in Clause (3) of Part IV permitting a sacramental 
marriage between ẹ any tWo Hindus” and the provision in Clause. (4) that a 
sacramental marriage may Be solemnised in accordance with the customary cere- 
monies of either party thereto, it would follow that a marriage between a Hindu 
and a Buddhist, .Sikh or Jain peformed according to th® customary ceremonies 
of the latter party. can be a sacramental Hindu marriage. Is this tot a travesty 


i amana aan aaa maagama gana AAN TAN Tag angenan 





e `% 
© 1. (1921) TL, 46 Bom. 716. 4 NE 


~ «* = 


V ( 


IT] THE MADRAS ‘LAW JOURNAL. 13 


of a genuiñe Hindu sacramental marriage? According to the draft code require- 
ments as to difference in gotra and pravara, and sameness of cast are dispensed 
with. @If.these requisites are®to be abrogated why term the marriage as being 
still sacramental? If liberty to marry outside the caste or inside the gotra 1s 
desired why should not provision be made+for such marriages to be contracted 
as civil marriages? It is necessary to amend Clause (3) by making identity of 
caste and difference of gotra pre-requisites of a valid sacramental marriage and 
drop sub-clauses (£) and (b) of alternative Clause (6) and have that Clause 
wholly, recast. | a. is 
Impotency as a bar to marriage.—Lunacy or idiocy at the time of the 
marriag® invalidates the marriage according to Clause (3) and Clause (29) (1) 
(iv) of Part TY. Impotency has been held equally to be a bar te a valid mar- 
riage, Ratan Moni Debi v. Nagendra Narain. Clause (29) (1) (t) of the draft 
code also seems to recognise that impotency is a bar. In the circumstances, 
Clause (3) will have to be amended by adding the words ‘‘or an, impotent per- 
son” after the words ‘‘or an idiot’’. Pa e > e . ° 


Registration of sacramental marriage as civil marriage .—The provision 
in Clause (18) for the registration of sacramental marriages as civil marriages 
is uncalled for and may be dropped. The code concedes 4 right of divorce in 
the case of sacramental marriage celebrated subsequent to the passing of the 
code. Also registration of such marriages for facilitating proot thereof is sepa- 
rately provided for. Excepting possibly in a case Where two sapindas have con- 
tracted a sacramental marriage in the absence @&f,a custom sanctionitg such alli- 
ances—see Clause’ (29) (1) (iii) of Part IV—the registration of the marmage 
later on as a civil marriage has no advantage to confer. It cannot be that. the 
Committee wants to confer through this process on a party ¿t0 a sacramental 
marriage celebrated before the code became law a right to have the marriage dis- 
solved, though Clause (18) (c) would seem tọ suggest such a result by reasgn of 
the provision that where a sacramental marriage is registered as a civil mayriage 
‘‘the marriage shall be deemed to have bêdh a civil marriage, for all purposes 
as from the date of the original ceremony.” To do so will be to confer a right | 
of divoree with retrospective effe&t not directly but*by resort to a subterfugé. 
Clause (18) should therefore be omitted. ° R - 5 . 

Right of husband to hve sepérately.+-Clause (26) “prescribing the duties of’. 
husband and wife mentions only the cireumstances when a wife can justifiably 
live apart from her husband without forfeiting her right to maifitenance. -l'here 
is no enunciation of the wife’s dutjes nor mention of tite circumstances when, the e ` 
husband may justifiably lave separately wom his wife and without any liabiity 
to maintain her. Grounds like suffering from loathsome diseases, apestacy, 
cruelty and desertion are grounds common to both. The lacuna should there- 
fore be cured and the Clause amended so as to confer on the husband also a right 
to live separately under specified circumstances. °° , 

Dissolution of marriages.—Clause (30) mentions the frounds en which 
either spouse can obtain a dissolution of marriage. Sub-clause (b) mentions 
virulent and incurable leprosy at one of the grounds and sub-clause (e), speci- 
fies venereal disease as another ground. Does that mean that any other» infec- 

- tious and loathsome disease (e.g., epilepsy) will not afford ground for seeking 
dissolution of a marriage? Wi it not be better if the grounds set out in 
Clause (26) and those specified in Clau$e (30) are worded altke subject only te 
the prescription in the latter wherever necess&ry ofthe period during which the 
cause should have been subsisting? Again underesub-clat&e (f) of Clause (30) 
dissolution can be had if the husband has any other woman as a concubine or 
if a wife is a concuBine of any other man gp leads the life.of a prostitute. Does 
that mear that if a husband commits adultery with different women or even 
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with the same woman without however keeping her as a regular mistress or 
concubine or if a woman commits aduljery remaining under the very roof of 
- the husband or without definitely living with an} person as his’ concubine or 
carrying on as a prostitute, the matter is not reprehensible enough as to afford 
cause for divorce? It is better to amend sub-clause (f) so as to make adultery 
of either spouse a ground for divorce. 2 

Right to give in adoption.—Part VI deals with adoption. The provision 
in Clause (12) (2) that a father may give his gon in adoptién without any re- 
ference. to the mother and notwithstanding her. dissent is scartely justifiable. 
It is opposed to all sense of justice and fair play, The wife is a joint author. 
If any, her interest in her poy, is more deep rooted. Theevery reason that im- 
pelled the author of the Mitakshara to prefer the mother to the father in the 
matter of successjon to the son’s property teaches that before the maternal tie 
is sought to be snapped her feelings,should be fully consultéd and her permis- 
sion obtaingl.» The rule as eframed in the code is presumably-taken from 
Mayne’s Hindu Lay. The stafement there however rests on authority sup- 
posed to be afforded by two rulings cited there. Those rulings in fact do not 

- countenance the statement of law as made. They only say that when a man 
gives his son in adoption he would seem to exercise a power ‘‘more like that of 
an absolute proprietor than that of à guardian’®. That does not mean that 
the wishes of ¢he*mother of the boy could be over-ruled and her dissent ignored. 
Justice and equitf require that the rule should be dropped. 

Startiny point of adopted s&n’s rights and divestiture of widow’s rights.— 
Classe (18) pfovides that the adoption will take effect from the date of adop- 
ticne, As regards the quantum of rights Clause (19) (1) lays down that where 
the adoption has been made within 3 years of the death of the adoptive father 
the adopted ‘son willbe entitled fo all the rights ‘which a son born of the adop- 
tive, father would have been entitled in the father’s estate as it stood at the 
time af his death. The theory of Constructive pregnancy rejected by the judi- 
cial decisions is sought ẹto be resuse*tated. The note on this Clause assumes 

, that the estate is not carried away but remains intact and is available for re- 
distribution. Suppose in the interval, the wedow had alienated the properties 
to a third person for value or had made a bona fide gift thereof in favour of 

*eher daughter. Is it inténded that the transferee in such caseg should be com- 
pelled to restore the properties for being made available to the adopted son to 
take? , Will notesuch a result entail a negation of the absolute rights taken by 

, 2 female heir im gnherited property under the code? Again why the limit of 
three years? P N A 

Clause “(19) enunciates another principle which is hard to justify. Tt 
provides that the adopted son shall take owe half of whatever estate the adop- 
tive mother inherited from her husband or from her son, son’s son or son’s 
gon’s son’s son. Tite first part of the rule is intelligible. Why should the 
adgpted son have however a share of the property Inherited by the mother as 
heir to her deceased son, son’s son, ete.? Even a son born of her womb can- 
notwlay claim to a share of such property. Why should the adopted son stand 
on a higher footing?’ It is true that under the Hindu law as it now’ stands 
that is the position. The result has howevet been deplored. Instead of remedy- 
ing it why should it be perpetuated? ú 

Again under, sub-clause (3) where the adoption takes place more than 
three years affer the death of the adoptive father, it is one-half of the estate 
as it stood invmediataly before the adoption that is.to be divested in favour of 
the adopted son. This is as It should be. Sub-clause (1) however prescribes 
the date of the adoptive fathar’s death as the date with reference to whieh the 
rights of the adopted son will have*to be worked out where the adoption is 
made within three years. There is no need to have these two.different dates. 
It would be proper that in all cases the adopted son’s rights should be worked 
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out as with reference to the date of the adoption only. Clause ( 19) should 
therefore be amended so as to make clear firstly, that the adopttd son will be 


entitled tp rights in the estat& only as it stood at the time of the adoption and’ ` 


secondly, that he can divest the widow of ‘one half of the estate she had inherit- 
ed from her husband but not of any other property. 

Minority and, guardianship.—Part V. of the.draft codd deals with mino- 
rity and guardianship. Guardianship for purposes of marriage is covered by 
Part IV.. I¢ is sofwewhet bewildering to find an unnecessarily large number 
of age limits prescribed fgr different purposes. Five such limits, 14, 15, 16, 
18 and 21 are to be noticed. Marriage of a girl below 14 or of a boy below 18 
is an offence. This provision of the Sarda Act is retained. Under Clause (7) 
, (3) of Part TV these age limits apply to civil marriages ås Swell. Under 

Clause (3) (e) of Part IV consent of a guardian to a sacramental marriage is 
essential if the bride is below 16 years—Cf., Clause 23 (1) (a). In the ease 
of a civil marriage the consent of guardian is made necessary’ if either the 
groom or the bride is below 21 years of age [Chause (P) (iv) and (23) (i) fb 
of Part IV]. In regard to adoption Clause (5) (i) of Part VI fixes 15 years 
as the limit beyond which alone competency to adopt arises. For purposes 
other than marriage and adoption Clause (1) (a) of Part*V fixes 18 years as 
the age of majority. There i$ absolutely “no justification fo} prescribing these 
diverse age limits. For marriage and adoption 18 for boys and*14 for girls 
and for all other purposes*18 all round would be quite "adequate as age 
limits. nee ° 
THE MADRAS ESTATES LAND (AMENDMENT) “BILL, 1944, +° 

This Bill has been Introduced to get over—aqs mentioned in éhe Statement of 
Objects and Reasons—the effect of the ruling of the High Court in “a reeent 
-case’’ that unless the grant was of a whole village it will not be an ‘estate’ within 
the meaning of section 3 (2) (d) of the Estates Land Act. The ‘‘recent ease”? 
referred to is presumably the decision M° Ademumia. v. Satyadhyana Thirtha 


Swamivarut, The same construction of the term ‘‘village’’ in the context of: 


section 3 (2) (d) is also to be foul in later decisions ; See Surt Reddi v. Agni- 
hotrudu*, The proposed amendment seeking to include in tife definition of 


‘‘estate’’ grants purporting to beeof a nafaed Village but actually of less than “° 


the totality of lands comprised therein, a portion of the }ands of the village hav- 
ing been carried away under anterior grants by way of service*tenures or for 
communal purposes or the like—will in effect rope in ce»tain mirot inams withi 

the ambit of the term ‘‘estate’’. e preposal is surely of a controversial che- 
racter and might well be left over till a popular government is in powêr. ere 
the circumstances would have justifie@ immediate legislation, as in regard to the 
bringing of the law of succession in relation to agricultural land among Hindus 
in line with the law applicable to non-agricultural property: the government has 


remained apathetic; but where there was no special hurry a different attitude - 


Seems to be adopted as in the case of the Tirumalai-Tirupathi Dewosthanams 
(Amendment) Act. ə . a 

The proposed Explanation (1) to section 3 (2) (d) is not couched in“clear 
or felicitous language. It recites that where a grant as an inam is expressed 
to be of a named village the area which forms the subject-matter of the grant 
shall be deemed to be an “estate’’ notwithstanding ‘‘that it didenot inelude cer- 
tain lands in the village of that name whiche haves been already granted on 
Service tenure or been reserved for communal Rurposes ®or the like”, e The 
expression ‘certain lands’ is likely to give rise to conflicting interpretations. 
Does ib imply that syeh lands should bear only a gmall proportion to the total 
arta of the yillage? If that view is correct, Will not the further difficulty arise 
see RE MO SESS r OH at view Is Correct, Will. 


1. £1948) 2 MLS. 289. a 2. (1943) #M.L.J7? 528, 
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as to what is to be considered a small propertion and what not? Qr is it that 
even where a substantial portion of the total area has already been granted on 
‘service tenure or reserved:as communal lands, te rest, if granted as an inam 
of a named village will become an estate within the meaning of the Estates Land 
Act? Again how is the expression “or the.like’’ to be understood? It may be 
suggested that-the words should be coustrued-ejusdem generis with service tenure 
and communal purposes. The former may be publie or private.- The latter 
always appertains to the public generally or at any rate to *, section of it. As 
the two enumerated objects have each a different reach what is to be the scope 
of the un-enumerated objects covered by the words ‘‘or the like”? AN eluci- 
dation of these points is necessary if unnecessary litigation is to be aveided. 


A.NOTE ON ORDER 21, RULE 90, CIVIL PROCEDURE CODE. ° 


Order 21, rule 90 of the CivileProcedure Code as amended in Madras pro- 
evides that Where any immovable property has been sold in execution of a decree, 
the deeree-holder ®r any persdh whose interests are affected by the sale may 
apply to have the sale set aside on the ground of material irregularity or fraud 
in publishing or conducting $. The applicant may be called upon by the Court 
to furnish security for an amount egual to that mentioned in the sale warrant 
or that realisedeby the sale, whichever is less, or tô deposit such amount in Court. 
The sectirity sdefurnished or the deposit so made shall be liable to be proceeded 
agdinst oply to the extent ‘of the deficit on a re-sale of the property already 
brought to sale. It is absolutely clear that the provision is intended to guard 
SFainst a partieuar contingency only, namely, the re-sale fetching less than the 
orifinal sale. If the application under Order 21, rule 90 is found to be frivo- 

“lous or wysustainable it will be dismissed and the applicant muleted in costs. 
If*however the application succeeds then the only matter requiring protection 
wl be the possibility of the property realising less than at the original sale. 
An deficit that may result can hardly ever be as much as the amount stated in 
the sale warrant or rewlised at thé %uction sale. Will it not therefore suffice if 
the applicant is asked to give security for or deposit in Court such amount as in 
the opinion of the Court*may be needed fof the purpose in view? he rule as 
it stands’ does not seem to be correlated to the object that is sought to be secured 
and often operates more harshly thđn it is mtended against fhe applicant. An 

- amendment of the rule is in the circumstances to be desired. 

e 78 . BOOK REVIEW. 


© War Lime Restrictions, by Krishna Kent M. “Desai, published by Associated Advertisers 
and“ Printets, Ltd., Bombay, Rs. 4. (Supplement, July, 1944, Rs. 3.) 

The complier has done a painstaking job ia collecting, editing and alphabetically tabu- 
lating under suitable headings all this mediey of wartime legislation. Perhaps the most use- 
ful part of the book eis that giving the forms which every one engaged in trade and industry 
Jas to fill for pursuing his business. The volume caunot fail to be of value to businessmen 
and others whose Uaily affairs require them to have easy and rapid access to the large body 

of emergqncy legislation. The labyrinth of emergency statutes would indeed be untraversa- 
“bie without the guidance afforded by the learned author who has been successful in turning 
the Searchlight on the bewildering maze of regulatfons comprised in it. 


Bombay Rent Rest@iction Act, etc, by Ve K. Desai (C. C. V L 
4 0 et, ete, by Ve K. Desa . C. Vora i 
Ahmedabad), Rs. 1—8—0. a aa ee 

The author bas collected in a handy form in this volume all the Bombay Acts relating 
to rent and hotel and lodging. houses rates control. The Bombay Rents, Hotel Rates, Lodg- 
ing House Rate Contzgol Act of 1944 was passed byethe Governor of Bombay because 2 Full 
Benth of the Bombay High Court had held Clauses (8), (9) and (12) of the Rent Restriction 
Control Order, 1942, previously promulgated to be invalid. The book also contains the 
Bombay Rent Restriction Act, 4939, passed by the Congress Ministry in Boutbay «just after 
the outbreak of the present war. Th® volume will be useful to landlords, tenants, hoteb and 
lodging house proprietors and patrons. oe 4 
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< Members of the legal profession throughout tke Britigh Commonwealth woudd® 
- -have learnt with genuine regret of the death, on 25th June, of Pord Atkin of Aber- 
dovey. For by every test, he was one of the greatest Judges of modern times. For 
sheer length of tenure, one has to go back to the daye. of Lord Mansfield (who was 


- “b 


Lord Chief Justice for’ 32 years) oto find a parallel. Lord Atkin was born in 1867 
in Queensland. On his father’s side he was Irish. He received his education at 
Oxford. He read in the chambers of the great common-law lawyeg, T. E. Scrutton 


(afterwards Scrutton, L.J.). He had his home in Wale. 


Called to the Bar in 1891, 


he took silk in 1906, was appointed Judge of the High Court of Judicature in 1913 
at the early age of 45, became Lord Justice in 1919 and was madg a Lord of Appeaf- 
in Ordinary in 1928. Thus for a period of 31 years he served as a Judge. Wittin 
a very short time of his appointment he acquired a great reputajion for’ his sure’. 
grasp of facts and mastery of the law. Sir Walter Schwabe, when Chief Justice of 
Madras, used to say that the opinion of no Judge was more highly valued apd 
respected in England than that of Atkin, L.J. (&s he then was). He had all the 
qualities necessary to make a great*Judge—pusience, good humour, knowledge of 


human nature and of the fundamental principles of jurisprudence, courage and 
> 2 


vision. Endowed with wonderful tpur-de-force, constructive intuition and an” 


accurate knowledge of law, he was able to expressehis views 
were never hesitant. The reported judgmenjs show that 


freely andehis conclusions 


has reasoning was always °° 


close and sound, hi$ analysis of facts searching, and his style luminous and in tune 
with the subject of discussion. His expositions could He lofty and resonant ° 


(Laversidge’s case), felicitous and telling (Ambard’s case) 


or cogent, and simple 


(L’ender’s case). His dissenting speech ya Liversidge’s case, ac€ording b a writer in tHe e ° 


Harward Law Review, “ deserves to stand“with the mo 


st celebrated pronounce. 


-ments for liberty which have come from common-law Judges.” Lord Atkin "had 


there observed : 7 


“I view with apprehension the attitude of Judges who on a mere 


question of construction when 


face to face which claims involving the liberty of the subject show themselves fnore executive-minded 
than the executive . . . In this country, amid the clash of arms, the laws are not silent. The 


may be changed, but they speak the same language in war as in peace. 
pillars of freedom, one of the principles of liberty for which . cat ee OS 
Judges are no respecter of persons and stand, between the subject and 
on his liberty by the executive, alert to see that any coercive action is 
I protest, even if I do it alone, against a strained construction put on 
an uncontrolled power of imprisonment to the minister,” 


It has always been or® of ihe 
we are now fighti@g, that the 
any attempted encroachmestic 
Justified inlaw . , ©- É 
words with the effect of giving 


Equally memorable is his pronouncement in Ambard’s case, where, in regard to the 
e 


power to punish for contempt he observeé : 


“The path of criticism is a public way: the wrong-hedded ar€ permitted to err therein : pro. 
vided that members of the public abstain from imputing improper motives @ those taking pari in 


the administration ofjustice and are genuinely exercising a right of 
immune. gJustice is not a cloistered virtue : she must be allowed pp su 
evei» though outspoken coments of ordinary men.” 6 ° 


criticism . . they are 
ffer the scrutiny and respectul 


Many of Lord Atkin’s judgments form lasting contributions to British Jurisprudence 
e r . a 


Amongst, them may be mentioned ; 


.. °G 
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Donoghue v. Stevensen? (on the liability of manufacturer to ultimate, consumer), 

Ras Behari Lal y. Emperor(on the nece$sity for jUrors in criminal trials being conversant 

_ with the language in which evidence is taken and arguments atidressed), Ambard v. 
` Aitorney-General for Trinidad and Tobago? (on the law of contempt), Fender v. St. John 
Mildmay? (on the scope of the doctrine of” public policy), Liversidge v. Sir John Anderson? 
(on the liberty of the subject) and Debi Prasad Sharma v. Emperor® (on the liberty of 
press). Lord Atkin’s death leaves a gap in the ranks of Brigish Judges which 

it will be difficult adequately to fill. f 


z COURT-FEES ACT—S. 5. 5 
Section 5 of the Court-Fees Act as it at present runs, imposes great hardship 
upon the suitors in the High Court. ‘The decision of the Taxing Office? is made 
final and even if he be patently in error, the Judge’s decision cannot be invoked 
unless the Taxing ‘Officer chooses to? refer the matter to the Judge’ One can ® 
appreciate the Taxing Officer’s belief that he was right and sò coming to the con- 
clusion that there is no need to refér. But a situation nfay easily, be imagined. 
Tke point “hat arises for, decision may be a debatable one, raising a question of 
principle and henc® one of general importance, since any decision thereon would 
set up a precedent, binding on the office and on the general litigant public. Even 
so, the Taxing Officer may refuse to refer because “in his opinion” the matter 
is not of general importance and the statute makes, his opinion ” the test of general 
importance and mot the opinion of any other reasonable person, however reasonable 
such other persop’s opinion may be. This is a state of affairs which requires to be 
remedied by the amendmenf of the section. The following case which occurred 
recently ilfustrates the necessity.” 
< Ita suit fn the Subordinate Judge’s Court, the plaintiff sued for three separate 
deejarations as against defendants 2, 3 and 4, they being alienees from the first 
xlefendant, who was the mother of the plaintiff. The plaintiff’s case was that his 
mother the*first defendant, was 4 limited owner ånd therefore the alienations were 
inyalid beyond -her lifetime. Each of the declarations was less than Rs. 10,000 ` 
in value, but the total of all the three exceeded Rs. 10,000. Under Schedule II, 
Article 17-A, he paid on his plaint asam of Rs. 100 for each of the three declarations 
and a decree was passed ultimately in his favour. One of the three contesting 
e * defendants (defendant 2) alone appealed toethe High Court concerning his own 
alienation whigh was for about Rs. 3,000 and paid a court-fee of Rs. 100, even as 
e. the plaintiff paid in the lower Court in regpect of that alienation. The High 
e Court office took the view that a court-fee of Rs. 500 was payable and on the 
‘question being, referred’ to the Taxing Officer, he agreed with the office. For the 
l proþer ascertainment of the court-fee in such a case, it was argued for the appellant 
e „that the language of Article 17-A of Schedulą IT, would have to be read in the light 
of section, 17 of the Act, but the ar@ument did no? appeal. Next, decisions in 
r (1 937) 2 M.L.J. 616 and 68 M.L.J. 280 were cited, but they were distinguished 
as being mere illustrations, not application§ of the principle. - The further argument 
that the particular appellant-defendant had no interest in the other declarations 
against the other defendants and that as a defendant, he had no choice of forum or 
waluatjon in theelower Court and that the value of his appeal memorandum alone 
should be taken into account, was put aside on the ground that he could not split 
‘he jurisdictional value adopted in the lower Gpurt. The result was conceded to be 
a påtent hardship to the suitor, for, on this line of reasoning even if the defendant’s 
alienation was for less than Rs. 500 (say Rs, 100) he would have to pay Rs. 500 as 
eourt-fee. 
In these circumstances, the Taxing Officer was requested to refer the matter 
to the Judge ; “but he deqlined,, as “in his opinion’’ the matter was not one of 
general importance, An application under séction 45 of the Specific Relief Act 
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to the Original Side ofthe High Court for a mandamus directing the Taxing Officer 
to refer the question of the proper tourt-fee to the Taxation Judge, was dismissed 
on the ground that the Taxieg Officer ‘was: the sole Judge of what is of general - 
importartce or not. : i : ; 


A decision on court-fee does not present circumstances like those arising under 
the Defence of India (or Realm Rules) where action has to be taken against an 
individual "jf his activities are prejudicial and the ‘statute empowers thé officer to 
"take action “if he ¿s satisfied’ that the individual’s activities are prejudicial, the 

raison de etre’of leaving the satisfattion to the individual officer being that he might 
have eonfidential and private information regarding the alleged prejudicial activities 
which may not be available or be disclosed to outsiders (see remarks of Viscount 
Maugham, in 1948 A.C. 206, 221). Butona question of court-fee,.no such consi- 
derations operate. What is of general impprtance is a mattersof obfective test, and 
capable of an outside answer. There is no special reason for*making it purely 
subjective of the Taxation Officer. Here is a case, one of construction ofa Statute, 
bereft of any-previous authority, and the decision on* which establishes & precedente; 
also, the particular construction adopted, leads tovreat hardshie.. If such a 4juestion 
is not one of general importance, one may query, what else would be; but never. 
theless, if the Taxing Officer, should, however arbitrarily, take the view that the 
question is not of general importance, his word, even, in respect of what is of general 
importance, is final. One ean undersfand his opinion ôn the merits being 
final ; but to leave the question of what is of general importance of ngi, equally 
final with the Taxing Officer’s word, is to invest an urcalled for power in the Taxing 
Officer. And most often, human nature being what it is, an officer cohcerned has 
a tendency to confuse the decision of the question of general importance with the 
decision, of the question on the merits. In Alcock, Ashdoun#s case, ? the Income- 
tax Officer refused to refer a question to the High Court, because in his 
opinion, ‘the law was. equite clear on the epoint,’ and | it “was left to, the 
Privy Council to point out that that circumstance was irrelevant, and his duty was 
to refer, when the reference raised a question ef law. But that was under sec. 51 
of the Income-tax Act of 1918 in which the language was “ if in the course of any 
assessment under this Act. . . a question of law arises? the Commissioner ma 
refer it to the High Court.” It is at least desirable that the language of section 
of the Cqurt-Fees Act should be dawn up on similar fines, instead of making the 
Faxing Officer supreme Judge of, not only the correctness ef his view on the merits, 
but also of what js of general impé6rtance. “ If the question arose before the lower 
Courts, the High Court Judge’s opinion may be invoked in appeal or revision, but 
if the same question arose in the High Court office, the Judge canno? be approathed. 

© 





This is an anomaly requiring the attention of the Legislature. e ° 
a % A. C. SAMPATH IYENGAR, 
BOOK, REVIEW. k 


VYAVAHARA NIRNAYA OF VARADARAJA. Published by the Adyar Library. 


kd 


Professor Rao Bahadur K. V. Rangaswami Iyengar and the Adyag Library have laid us all 
under an obligation by the printing and publication of the Vyavahara Nirnaya of Varadaraja, ako . 
known as Varadarajiya. It is a neatly printed and well-edited book with a foreword by®Sir P, S. 
Sivaswami Aiyar and a valuable introduction by Prof. K. V. Rangaswami Iyengar. #As all Hindu 
lawyers are aware, a manuscript of the Vyavahara Nirnaya of Varadaraja in the Tanjore Palace 
Library attracted the notice of Dr. A. C9 Burnell, when he was District Judge of Tanjore an@ he re- 
cognised its merit and translated it into English and published the chapter on Inheritance and Partition, 
as early as 1872. The Judicial Committeg, in its judgment in Buddig Singhv. Laltu Singh, L.R. 42 
I.A. 208, discussing the question whether according to the Mitakshara law of the Benares School, the 
grandson of the great-grandfather of the pYopositus should be preferred to the great grandson of his 
grandfather relies on the authority of this work afd observes at p. 222 as follows: “< Varadaraja, 
whose authority is‘said to be great in Southern India and*whose @nunciations appe&’r to be received 
with respect also by the expounders of the Benares School, has given exp8ession to the same view” 
By the words “ same view ” their Lordships meant that ““ in the ffther’s line, on failure of the brother’s 
son, the brotleer’s son’s son is heir.” At P. 457 of the present edigon, Varadaraja’s view is to be found 


byefly and without any discussion thus : Wa yarmenarae JAT: FAIS > Il 
I aaa aaa an 


1, (19299 45 M.L.J. 592 ; L.R. 50 LA. 227 : LL.R. 47 Bom, 542 @.c,). : 
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It is clear that the Vyavahara Nirnaya of Varadaraja which belongs to the class of Nibandhas or 


Digests of Hindu Law is a work*of great authorfty and ranks equal in importance With the three other 
great South Indian Digests, the Vyavahara-Madhaviya, the Smrjthi Chandrikaand Sarasvati Vilasa. 


“ But Prof. K. V. Rangaswami Iyengar says, “ while there were ut least two editions ‘of each of these 


tres Sotith Indian Digests, there was not even onegin any script, of Varadaraja’s Vyavahara Nirnaya.”’ 
Hence we are glad he has now supplied a long-felt want. In the earlier days of the British adminis- 
tration of Hindu Law, rgliance was placed largely on translations of Hindu Law Books. But the 
presence of Indian Judges and lawyers,with acquaintance of the language of the original sources in 
our country has brought to prominence the necessity and usefulness of critical efitions of the original 
texts themselves. Prof. Rangaswami Iyengar has, therefore, done a notable service tg the cause of 
the study and dttministration of Hindu Law by the publication of thi?work. This work, evidently, 
forms part of a bigger treatise and the Vyavahara portion alone is fgund in the existing manuggripts. 
Prof, Rangaswami Iyengar rightly infers this from the absence of the mangala sloka either in the 
beginning or the enfl of the book and the manner of reference to Varadaraja by Katayavega in his 
commentary on Kalidasa’s Vikramforvasiya. It seems to be highly probable that, like the other 
nibandha-writers, Varadaraja wrote chapters on, other subjects like achara, asoucha, etc., 


Hitherto, scholar#and Hindu Law writers thought, that Varadaraja was a modern writer and 
belonged to the 17th or 18th century. Prof. Kane in his History of Dharmiasastras takes the view 
that the book was composed about 1300 A.D. But Prof. K. V. RangasWami Iyengar argues with 
gugat force thaf’she work belongs to the period during which Vedanta Desika lived, more approxi- 
mately abgut 1250 A.D. He concludes tifat Varadaraja was earlier than the Madhaviya and close 
to the date now accepted for the Smrithi Chandrika. So far as Hindu lawyers are concerned, it is 
sufficient to observe that the publication of a carefully edited text of the Vyavahara Nirnaya by a 
scholar of eminence as Prof. K. V. Rangaswami Iyengar is a great help to them in the interpretation 
and application of the Mitakshara law in the decision of CASES. | 

° -e 

THE G@ZECHOSL@VAK CAUSE, by E. Taborsky, published by H. F. & G. Witherby, Ltd., 
London, 1944, 158 pages. 12/6 net. © | ý 

No state in modern times has ęafned and held the esteem of civilised nations more than 
Caechoslowakia Mlasaryk the founder and Benes his collaborator in the task had through their 
singleminded efforts wof for ita place as an independent state at the conclusion of the last war. 
The nfode in which the country was governed, the way in whieh its minorityzproblems had been 
tackled, the rapid strisles in industrial rehabilitation that had been made and the achievement of 
genuine freedom by its citjzens in actual practice had made Czechoslovakia a pattern and an exem- 
plar. But alas! within two decades of the foundation of the republic, Hitler fired by his ambition 
for a “greater Reich” had decided that it shag] cease to exist. The Munich Agreement of September 29 
1938—bne of the most humiliating episodes in the history of nations—marking a policy of ‘‘appease- 
ment” and readjustment by “‘geaceful change? Gf territorial frontiers imposed by four great powers 
against the will of a fifth power which was mutilated and in contravention of the obligations which 


° they had undertaken as members of the League of Natiqns, was the beginning of the end. Within 


six months thereof Czechoslovakia had been practically absorbed into the Reich, This ebook gives 
an account of the Ristory of the country from 1938 until the present time as an independent 


° e member of the family of natiofs, and in doing s» it dealg with some of the most interesting and 


complicated problems of international law. How in the sacrifice of Czechosfovakia the leading 
world powers facilitated the vi8lationjof international engagements and rules of law, how despite 
its abserption by th®Reich the Czechoslovakian state survived in the strict juridical sense of the term, 
how the Munich Peg now stands retrospectively annulled are all brought out clearly. ‘The non- 
validity of territorial cessions or of the union o annex®tion of an independent state as a protec- 
torfte without the approval of its national sr, aan ah the lap$e of treaties consequent upon 
one of the Signatories failing to carry out its part of the bargain, the question how 
the “legislative, executive and judiclary powe% organised by the constitution of the 
country can function far away from the national territory, its Government being in 
exile, and the value of thg actions so taken both with regard to the sovereignty of the terri- 
tory which has afforded *refuge and also with regard to the Czechs scattered abroad— 


A preblems „9f great interest and nicety in international law—are studied in the present work with 


great care and with reference to the available authorities at every stage. The ruling of the British 
High Court dn Re Amand (ID, (1942) AJLE.R. 236, that the principle which prevents a Court 
pronouncing to be invalid some act which may nevertheless be invalid by the law of the state which 
made ifdoes not apply to an act of a foreign state which deals with the personal freedom of a 
person living in England witbin the protection of theCrown, comes in for forceful criticism as not 
being in accord with the principles of international law? Whether one may or may not agree with 
all the conclusions drawn by thc author one will have fo hesitation to admit that the topics are 
discussed with considegable clarity and balanced presentation. 


The book iseof absorbing interest throughout. The problems dealt with are the concern not 
merely of the politician ang’ the lawyer but also of laymen who study international relationships. 
Every one will heartily endorse the Words of Prof. Rene Cassin, in the Preface: “When historians 
are able to pass judgment on this | ba half of the twentieth century, in the course eof which a 
thirty years’ war divided by a simpl ON will be seen to have revolifionised the worffl, the 
will be able to say that (:zechoslova deméeracy has remained in prosperity as wel] as in trials, 
heroically faithful to its ideals, worthy of its re-constitutors, worthy in fine to occupy for all time 
the place arhong the¥ree nations which it won at such great, cost“, À, 5 
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ACCUSED’S RIGHT TO BE HBARD, ° . ° 


The pronouncement of Viscount Maugham in Galos Hirad v. The King? is note- 

` worthy both in regard to the right of an accused to be heard and also for its ẹluci- `` 
dation of the scope of the criminal jurisdiction exercised by the Privy Council. 
‘The Judicial Committee is n®t a revising court of crimin&l appeal. Appeals 
to it lie by special leave only. Applications for such leave are fndrry every year: 
leave is granted however only sparingly. ‘‘ Infringement of the essential principles 
of justice ” would alone justify the grant of leave. ‘Though couched in varying 
language by different law lords, the principle-has always been the same. In Mohindar 
Singh v. The King-Emperor?, Viscount Dunedin stated it to*mean that “ there 
must be something so irregular or so outrageous as to shock the very basis of justice,” 
In Easwaramurthy Goundan w. King-Emperor®, Lord Wright explafhed the principle 
as signifying that there should be ““a miscarriage of justice.’ The scope of the 
principle was to some extent explained in Ira re Abraham Mallory Dillet*, where 
Lord Watson observed: “The rule has begn repeatedly laid down and has been 
invariably followed, that Her Majesty will not review, or®interfere with the course 
of criminal proceedings unless it is shown that by a disregard of the forms of legal e 
process, ox by some violation of the principles pf natural justice or otherwise, sub- 
stantial or grave injustice has been done.” Applying the principle, the Privy Council p 
ruled in Mohinder §ingh’s case? that the meaning and effect of a section of the Evidence? , 
Act will be a matter for the court of appeal in India and not for their Lordships. 
Viscount Simon, L.C., has dealt with the scope of the expressio& “‘ infringgment 
of the essential principles of justice ? exhaustively in Mukammad Mawaz v. Emperor? , 
with a view to “re-state in unmistakable tems, the limits of the jurisdiction exercisetl 
in criminal appeals by the Judicial Committee.” The Lord Chantellor,said : 
“ The Judicial Committee is not prepared or required to re-try a criminal ease, 
and does not concern itself with the weight of evidence, or the conflict of evidence 

_ or with inferences drawn from evidence or with questions as to corroboration or 
contradiction of testimany, or as to whether there was sufficient,evidence to satigly 
the burden of proof. Neither is it concerned to review the exercise by the previous e 
tribunal of its discretion as to permitting cross-examination as a hostil@ witness pr 
in awarding particular punishmehts.” To afford “ assistance to counsel,” his 
Lordship proceeded “ to give illustrations by way of contrast, of what are the lrmited 

- but very important grounds on which a petition (for speĉial leave) in a criminal 
case may properly be presented.” He said: “An obvious example would be a 
conviction following a trial, where it coulé be seriously contended that there was a 
refusal to hear the case of the accused, or where*the tfal took place in his absence, 
or where he was not allowed to call relevant witnesses. Stmilarly, of course, 1f 
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the tribunal was shown to have been corrupt, or not properly ¢onstituted, or in- 


. capable of understanding the proceedings becauseeof the language in which the 


proceedings were conducted. Another,obvious example would arise if the Court 
had no jurisdiction -either to try thé crime, or to pass the sentence.” 


Galos Hirad’s cêse constitutes a nice and ‘fhteresting variation of the first of 
the illustrdtions given by Viscount Simon. There was no refus@l to hear the case 
of the accused nor. any hearing of it in-his absence. Thegaccused in fact was heard 
dies A nder section 3 of the Somaliland Poor Persons Defence Ordinance 
(No. 26 of 1939) the accused had a right to have a tounsel engaged for Kim by 
government. A*counsel from Aden was so engaged in fact. Hg, however, was unable 
to be present in .court on the day fixed for hearing the appeal for no fault of his 
own. His arrival was delayed due to nen-availability of transport to carry him from 
Aden to Somalilatd. The court, however, without adjourning the case proceeded 
to hear the accused personally and tonfirmed the sentence of death which had 
heen passed*by the trial court: Jn those circumstances, Viscount Maugham held, 
on àn appeal by specal leave to tht Privy Council, that “‘ just as a conviction follow- 
ing a trial cannot stand if there has been a refusal to hear the counsel for the accused, 
SO . . . an appeal canngt stand where there has been a refusal to adjourn 
an appeal in which the appellant was entitled as of right to be heard by a counsel 
assigned to him by ‘the Government, who was und@ble without any default on his 
part to reach® the court in time to conduct the appeal.” 

6 e 


._ — 
. ° A PRAISEWORTHY ACT. 


e It was announced in the Papers recently that a leading legal practitioner in 
the City had offered to donate a sum of several lakhs of rupees for establishing a first 
grade college for women in Egmofe. It subsequently trafispired that the donor was 
Mr, V. L. Ethiraj. In England, donations on a large scale for promoting various 
objects of public benefit are not ufcommon. In India, and particularly in the 
south, only a few can afford to giveeaslead in this direction. It is therefore most 
gratifying that a member of the Bar should have set an inspiring example and 
made a donation without gny ostentation. Rhe object of the donation is laud- 
able; the amount munificent, Acquisition of wealth gains special flavour*if applied 
for philanthropic purposes. Mr. Ethiyaj’s example is one of which the Bar may 
well feel proud. í . è 


: ee JOTTINGS AND CUTTINGS. 


æ New Fugicial Appointments. —Members of @fie “lower branch” of the legal profession were 
gratified to learn of the appointment of Mr. George Justin Lynskey, K.C., to be a Justice 
of fhe King’s Bench Division of the è High Cowart. For ten years, from 1910 to 1920, he 
was himself a solicitor. Liverpool has particular cause for rejoicing, for it was there that 
his father practised as. a solicitor for many years. Before his admission to the roll of soli- 


citors the present Judge to@k his LL.B. and LL.M. degrees at Liverpool University. In 1930 he took 


| sik; in 1937 he besame Judge of the Salford Hundred Court; and in 1938 he became a 


Bencher™ of his own Inn, Middle Temple. Of an invariably genial demeanour to all, Mr. 
Jystice Lynsiy has endeared himself while at the Bar to his brother barristers, and more particularly 
to the members of the Northern Circuit, of which he was wader. It would be supeffluous to praise 
the erftlition and legal acumen of Lord Justice Goddard, who has been appointed to succeed 
Lord Atkin as a Lord of Appeal in Ordinary. His®was almost an obvious appointment. From 
1932 to 1938 he was a Judg€ of the High Court, and€rom 1938 to 1944 he was a Lord Justice 
of the Court of Appeal. Equally, the appointment of Mr. Justice Lawrence to the Court of Appeal 
has-been generally approved. ‘The conspicuous ability with which he has tried cases as a revenue 
judge is a sufficient indication of Dis powers. Those who have seen him administer the law cannot 
fail .to be impressed with his quiet charm, with its hint of great intellectual reserves.—S. J., 1944, 
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NOTES OF INDIAN GASES. . 


BHABATARINI DEBI v. ASHALATA DEBI, (1948) 2 M%L.J. yo: L.R. 70 I.A.*59 : 
I.L.R.. (1943) 2 Cal. 137 (P.C.). 


‘* Abstract reasoning is never without its perils in matters of first impression. 
Before the results can be accepted a careful regard must be had to practical conse- 
quences and to competing analogies or principles.’ So said the Privy Council in 
the above case which was a suit by the founder’s heir for declaration of right to and 
possession of the properties of a sebaiti as against the htirs of the specific nominee who 
had held the office, on his death. The case cchgtitutes a valuable exposition on 
two points, namely, (1) is sebaiti an office or property or both ? and®(2) how doesit 
devolve? a. 


In regard to succession, it has been generaļly stated in Gossami Sri Giridharyi 
v. Romanlalji Gossami1: ““ According to Hindu law when the worship of a thakur has 
been founded the sebaitship is held to be vested jn the heirs of the founder, in default 
of evidence that he has disposed offit otherwise, or there has been some usage, tourse 
of dealing, or some circumstance to show a ‘different mede of devolution.” The 
position so set out by Lord Hobhouse was re-stated by Sir Arthur Wilson in Jagadindra « 
Nath Roy w. Hemanta Kumari Debi2, in the form “that the*title to the property or to the 


management and control of the property, as the case may be, follows the line of , 
inheritance frome the founder.’’ ° ° : 


Three possibilities emerge : (2) There may be no disposition of the sebaitship 
by the founder, in which case, it like any other heritable property remains én the 


line of the founder and each succeedsng sebatt succeeds té the riglfts by virtue obhis e j 


being an heir to his immediate predecessor“end not to the original grantgr ; (zi) éhe 
sebaitship may be disposed of completely and absolutely in favour of anéther person, 
in which case there remains nothing in the grantor except possibly a right of rever- 
sion on failure or extinction of the line of sebaits indicated by him ; (iii) the sebaiiship 
may have been parted with only partially for the lifetime of fhe grantee, as where 
the founder has made a grant to X or to X and Y in succession of the cflice of se&ait. 
without intending or at least without effectively directing that the hejrs of either 
are to take, Excepting for one case no decision had in the past dealt with the exact 
method of determining the individual person or persons who should be the first 
takers after those specifically nominated to the office by thg founder. In Kunjamani 
Dasi v. Nikunja Behari Das®, the foyinder had left a widow and six sons: he had 
nominated the widow and two sons to be guccessively sebaits : there were no further 
directions. It was held by Mookerjee and Richardson, JJ., that on the death of the 
last of the nominated persons, the next takers would be “ the heirs of the founder 
at the time,” rejecting the contention that on the death of the founder all His sons 
Harga a a a a 


“1. (1889) L.R. 16 LA. 137 (144): LLR. 17 326Cal, 189 (P.C.).*» 
Cal. 3 (P.G.}. 3. (1916) 20 C.W'N, 314. 
2. §1904) L.R. 931 I. A. 203 (208): LL.R. . 9 : 
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took a vested interest subject to the right of the nominated persons: Meokerjee, J., 
observed : “The entire office is vested in him, though his powers of alienation 


_ are qualified and restricted . . .+ The positioneof a sebat is analogous to that 


of a Hindu female in possession of the estate of the last full owner rathér than to 
that of the holder of a life estate. When a Hindu female is thus in possession she 
represents the estate completely and though her powers of disposition may be of a 
restricted character, no one elst has a vested interest in the cstote during her life- 
time. Similarly, when a founder has given valid directions as to the devolution 
of the sebaiisvip . . . the office vests in persons who ‘at the time constitute the 
heirs ofthe founder, provided the last sebait has not taken it absolutely.” Ise other 
words, the prinqple is postulated that sebaiti is an office and the necessity of treating 
the sebait in office as completely representing the idol and its property precludes the 
recognition of‘any qther person as haying a vested interest in the.remainder and 
therefore prevents any interest in the sebaiti being carried along “the straight line 
of inheritance from the founder ” during the time the office is held by one to whom 
the founder gas granted the sebwitz but not absolutely so as to devolve upon his heirs, 


° “In the Case under n@tice the Privy Council rejects this line of reasoning as 
fallacious. According to their Lordships sebaiti is not an office merely ; the sebaiti 
right involves both the elements, “office” and “ property ”? and neither element 
is to be discarded. They point out that the decisions in Manohar Mukherjee v. Bhu- 
pendranath Mukherjeet and Ganesh Chunder v. Lal Béhary® have emphasised the pro- 
prietary element‘in the sebaiti right and that the ruling in Gnanasambanda v. Velu8 
has stated that tht sebaiti is heeitable property and not a mere catena of life estates. 
Their Lordships further remark that the idea that there can be no residuary right 
in anybpdy soelong as a sebat is actually in office can be supported only on the 
pfinciple that sebai® is an office pure and simple and not a property, a position 
which according to them is untenable. The analogy of the Hindu widow’s estate 
invoked in Kunjémani’s caset is shown to be misleading. The widow represents 
her husband’s estate°in the sense that she is the owner of it ; in the case of the sebait 
thogh he has some beneficial interest m the debutter property, it is the idol that is the 
ownet. Again the widow’s powers of dispositien are limited because she is not a 
stock of descent and ha8 a duty to protect the reversion ; in the case of the sebait 


e ghe limit set to his power of disposition is set npt to preserve the interest of the next 


sebait but to maintain and preserye by proper management the end8wment or 


. _ religious irfstitution. Ngtwithstanding therefore that the sebait completely represents 


“the idol even as a widow completely represents her husband» estate, it cannot 


follow that while the sedazti is held by a person nothing save a spes successionis in 
regard to it caf be attributed to any one else. Itisindisputable that if the founder 


"e hag made no fominatiox to the sebaiiship it would have devolved in the line of the 


fqinder in like manner as property isherited from æ male owner who had held 
it in severabty and the next heir if a male would become a stock of descent. Where 
thefe is a disposition of the sebaitz? but not Cbmpletely and absolutely, the grant can 
only disable the founder and any heir of his from having or asserting during the 
donee’s life any rigfteto represent the idol or manage its affairs or from impairing 
_ ig any manner tke right of the sebaiti. In regard to the devolution of the office, 
also it Will follow that the course of devolution prescribed by the ordinary law should 
give way Snly so far as is necessary to let in the persons nominated by the founder 
and ao further. Thus the residue left with the founder in regard to the sebaiti 
right, which is not a mere spes successionis bu& a vested right, will continue to devolve 


like any other property of the founder on his death and the next heir ifa male would 
"be a fresh stock of descent. 


< y dn Manathunainatha Deskar V. Gopala Chettiar5, while recognizing that it is settled 
_law that the sebaiti office equally with the hereditary office of manager of a South 
: e. -2 


--t {1932} ILIR. 60 Cal.-452 (AB). I.L.R. 23. Mad. 271 (P.C.). “ 
2. (1936) 71 M.L.J. 740: L.Re63 LA, 448 4. (1916) 20 C.W.N. 314. o 
P.C.). . l 5. (1943) 1 M.L.J. 434. ° 
3. (1899) 10 MyL.J.e9 : L.R. 27 I.A. 69 (78): 6 
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Indian temple is a species of property to which the restrictions enunciated in the 

Tagore case}, are applicable, thg learned Judges remark that the position of a sebatt N 
is essentially different from that of a dharmakarta or manager of a public temple ' 

in this part of the country, for, unlike. the sebait the manager has | 
no beneficial interest whatever in the endowments and is merely the holder of an 
honorary office ang that where the trust is a public trust, and the Office is non-hereditary, 

not carrying with it any interest in the endowment, “it is impossible to maintain in the 
absence of definite authosity that, the office is property in any sense af the term.” 

It may, at once be stated that in Srinivasachariar v. Evalappa Mudaliar®, the Privy 
Council itself has recognized that sebaiti is essentially different from that ofa manager 

or dharrfakarta of.a temple. Their Lordships point out that the’ term ‘ dharma- 

karta ’ “is in truth the legal equipollent to trustee. The position of dharmakarta 

° is not that of a sebait of a religious institution or of the head of a mutt. These 
functionaries Have a’much higher right with larger power of disposal and adminis- 
tration, and they hav a personal interest of a begeficial character . oe; 
dharmakarta is literally and no more the mangger ofea charity, aud his rights, 

apart it may be in certain circumstances from the question® of personal support, 

are never in a higher legal category than that of a mere trustee.” On the question -. 
whether it makes any difference if the trust is a pubic and nota private trust the 

Full Bench of the Calcutta High Court ia Manohar Mukherjee v. Bhupendranaih 
Mukherjee3 refused to draw a distinction between public and «pniyate trusts in 
deciding whether the sebaiti office is property or ngt. There is, nothing in he 
instant decision either countenancing or repglling such a distinction. e The 

Privy Council, however, expressly adverts to the sebait having a beneficial 
interest in the endowed property. It may therefore be that a npn-hereditaty offre 

like that of the dharmakarta carrying no beneficial interest in the properties of* the 
institution does not fall within the purview of thg instant decisiog and cannot be 
deemed to be property. Anyway a clarification of that question by fhe Judicial 
Committee will be awaited with interest. c 


O 


KRISHNAPPA v. VENKATAPPA, (1943) 2 M.L.J. 108. ° 


Seventy years and more have elapsed since the Indian Evidence Act came inte 
force ; yet, the applicability of the presumption’ contained in sectiom 112,to Hindus, 
who regard marriage as a samskara,geems toehave come upedirectly for consideration, ° 
for the first time 1n the above case, though decisions are not wanting where such ° 
applicability has either been assumed or been the subject of ipse digi. Section 112 ‘ 
states: “The fact that any person was born during the continuance of a®valid 
marriage between his mother and an$ man, or within two hundred and eighty days ° 
after its dissolution, the mother remaining unmarried, shall be conclusive proof tat x 
he is the legitimate son of that man, ugless it can be shown that the partiestg the œ 
marriage had no access to each other at any time when he could have been begotten.” 


The question whether the provisions of section 112 control or stand controlled 
by the provisions of Muhammadan law regarding gestation and legitimacy has 
come up before the Courts fairly early. As pointed out in Ashrufood Dowlahw. Hyder” « 
Hossein Khant, the Muhammadan law requires as a condition of legitimacy that 
conception should have commenced after marriage; a child conceived éfcre 
marriage is therefore not legitimate uader that law. Under section 112 however 
it is enough to establish legitimacy that the birth took placé during the continuance 
of the marriage although the conception may have taken place before the marriage. 
In Muhammad Allahdad v. Muhammad Ismail, it was observed that it was doubtful 
by which of these two rules the question of legitimac¥ is to be determined. Text 
writers also have manifested a cleavage of opinion. While MP. Field in his beck on 
Evidence propounded the view that section 112 superspdes the rules of Muhammadan 








1. (1872) 4 Beng.L.R. 377 (P.C.). 3. (1982) I.L.R. 60°Cal. 452 (F.B.). 5 
2. (1922) 43 M.B.J. 596: L.R. 49 LA. 237: 4. (1866) 11 M.I.Æ. 94 @P.C.). , 
I,L.B/ 45 Mad. 565 (P.C.). ° 5. (1888) I,L.R, 10 All. 289 (339). 
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law, Sir Roland Wilson taking a contrary view in his book on Anglo-Muhammadan 
Law remarked that the rule of the Eyidexce Act is teally a rule of substantive mar- 

‘ riage law rather than of evidence and as such has rio application to Muhammadans , 
Sofar'as it conflicts with the principles of Muhammadan law. Sir Dinshaw Mulla 
has in his Principles of Mahomedan Law agregd with the opinion of Mr. Field on 
the ground that wHether the rule laid down in section 112 of the Evidence Act is a 
rule of substantive law or of evidence the fact stands that th Sule finds its place 
in an enactment’ which applies to all classes of persons in #ritish India. That 
section, 112 controls the rules of Muhammadan law, seems now’ to be generally 
accepted ; see Mt. Hazira Khatun v. Mt. Amina Khatun1, Sibt Muhammad v. Muhammad 
Flameed2, Mt. Rahim Bibi v., Chiragh Din3, etc. In Muhammad. Sheriff Beg v. Abdul 
Hail Beg4, it was- pointedly stated that the fact that the parties are governed by the 
Muhammadan law*makes no differente so far as the application’ or effect of the ° 
presumption under section 112 is concerned and that the principles of that law 
cannot override section 112.» : 


° + Is a different opnclufion impelled in the case of Hindus? According to the 
Shastras marriage is a samskara. The bride should be a virgin (raaa). 


Once only is a maiden given in marriage. Marriage is therefore indissoluble. 
Section 112 in terms refers to dissolution and remarfiage. Can it be that this factor 
is a pointer that Hindu marriages will remain outside its scope or is the section to be 
understodd as providing for all cases—cases where marriage is indissoluble as also 
cases where dissolution is permitted ? Anglo-Hindu law has come to regard the 
requisites laid down by the Shastras, as pertaining to an ideal marriage only. It has 
permitted relaxatiofis both in regard to the rules of selection of bride and bridegroom 
and ‘ceremonies on the one hand and in regard to the indissolubility of the union 
on the other, parfly by treating some of the rules assadvisory only and not mandatory 
in character and partly on the ground of custom. Under the Hindu system of law 
cleat proof of usage can outweigh she written text of the law. In Mondan Shetti v. 
Timmi Avoa®, it was held that pregnagcy of the bride at the time of the marriage 
does not invalidate the marriage. In Sankaralingam v. Subban®, it was stated that 
A right of divorce will be recognised by the Cgurts if a custom permitting it in the 
case of any community is*proved., In Collector of Trichinopoly v. Lekkamani", the 
Judicial Committee congidered that among Hindusa child conceived before but born - 
* during the continuance of a valid marriage is l¢gitimate and that Hindu law is the 
same as English law on*this matter. It is this principle, namely, that it is birth 
during marriag®@ that alone is relevant for the status of legitimacy, that is embodied 
in gection 112. “The observation of the Judicial Committee in Bhagwan Baksh Singh 
© Mahesh Baksh Singh, that “as the pletntiff was admittedly born after his mother’s 
marriage te Chatarpal, the onus of establishing the defences lies heavily on the 
deféndants under section 112 of the Indiafi Evidence Act” is implicit with that 
assumption. The parties there were Hindus and the applicability of section 112 
was not disputed ; See also Misir Bhairon Prasad v. Mussamat Gopi? and Karapaya 
_Sgvai v. Mayandi\®, In the latter case it was observed : “It is common groun 
that th? case is governed by section 112 of the Indian Evidence Act.” In Sethu v. 
Fhizumeni “Thevan11, it was pointedly argued “that according to Hindu law, there 
are oly two classes of sons, aurasa and dattaka sons, and to import section 112 into 
the région of Hindu lay would be giving stction 112 the force of substantive law 
over-riding the principles of Hindu law.” Pointing out that the very applicability 
of the shastraic Hindu law to communities like the one concerned in the particular 
case was somewhat questionable, the learned Judges refer to the fact that in the 


I. ALR. 1923 All. 540. 8. (1935) 69 M.L.J. 868 eens 

2. (1926) I.L.R. 48 All. 625. { g. (1930) 58 M.L.J. 708 (P.C.). 

3. AIR. 1930 Lab. 97. 4 á 10. (1933) 66 M.I,J. 288: LL.R. 12 Rang. 
4. (1937) M.W.N. 957. 243 (P.C.). 4 
5. (1939) 2 ML J. 882. 11. (1926) 50 M.L.J. 453: 1LL.R. 49 Mad. 
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case before them the custom of the caste permitted divorces and re-marriages, 
so much so it would be incongguous to regard the marriage as conforming to the 
shastraic marriage ; with the result, that the very basis of the argument seeking to’ ` 
exclude the applicability of section 112 was wanting. The learned Judges observéd 
that even ifit was a marriage in accerdance With the shastras, stjll support for their 
conclusion was afforded by the text of Manu (IX, ¥73) which recognises that'if one 
marries a pregnant young woman, whether pregnancy be known or unknown, the 
child in the womb belongs*to the bridegroom, the argument being thatea legitimate 
son ned not have been concgived in wedlock and that even under the shastras it is 
only birth during the subsistence of a marriage that is needed for conferment of 
legitimacy. One may-pause to remark that the text deals only with filiation and 
affords no warrant for treating the child as a legitimate child. Be that as it may, 

“in view of the fact that prima facie the principles of the Evidence Ast are applicable 
to all classes iñ British India; that there is, a catena of decisions assuming the 
applicability of the provisions of section 112 to Hindas; that under*Hjndu law as 
administered by the Courts the shastraic marriage,!s regaled as an ideal marriage 
only and custom is permitted to over-ride the scriptural precepts affording coun- 
tenance to divorce on that footing, it looks as if it is too late in the day to contend 
that the presumption enacted in section 112 cannot’apply to Hindus. 

e LAA. A . 


RosaMMA v. CHENCHIA, (1943) 2 M. L.J. 172; SATYANARAYANACHARLU 
v. NARASAMMA, (1943) 2 M.L.J. 282. = $ 


e © 

The Hindu Women’s Rights to Property Act céntinues to be a fruitful field 
for litigation and furnish problems on which not always are «consistent judiciat 
dicta to be found. Regarding the status of a widow who becostes 
entitled to the interest ig jojnt family pyoperty which e her, deceased’ 
husband had, in the first of the above cases, it was observed: “Thereis. .. . nothing 
whatever in the Act (Hindu Women’s Rights to Property Act) which suggests, 
that a Hindu widow does not acqujre the status of a coparcener. That she may 
not acquire the full rights of a coparcener is nô doubt cleae, because these rights 
are limited to the words of the Act—a Hindu widow’s estate—but that she acquires se 
full status for the purpose of filing a silit (suit for partitiof) I have no doubt.” The 
contrast drawn is between status and rights. Ina coparcenary, in refard +o rights, | 
as for instance, wigh reference to the quantum of interest taken by sharers, even ° 
where they may be of the same generation or rank, it is clear that there can be 
disparity or inequality among them (e.g., adopted son and aftee-born auyasa 
son ; sons’ sons ; legitimate son and jllegitimate son among Sudras). Yet they , ° 
all have an equal status. They may all be egparceners in regard to the availability 
of the right of survivorship or in regard to the liability of their interest for debts 
incurred for legitimate purposes of the family. Ner will it militate against a person 
becoming acoparcener with one for the first time on the death of another, that the 
deceased and such other person had been coparceners all aleng while the new 
entrant was not in such legal relationship with the deceased. There can thereforg 
be nothing incongruous or repugnantto prevailing legal ideas if a widow who betomes 
entitled to her deceased husband’s interest in joint family properties © acquires 
the status of a coparcener. The quéstion however is whether the provisions of the 
Hindu Women’s Rights to Property Actdead to such a result, While the first of the 
decisions under notice, favours such aft inference the other’ case seems to suggest 
a somewhat different conclusion. It4s there stated : “The effect of the death of a 
coparcener .... is that the widow stands in*the shoes of her deceaged husband and 
that although she is not a coparcener she has the fights of her husband who was. a 
coparcener.”’ This definition of the widow’s position fal to be Made apropos of the 
sufficiency of representation by the karta of the joint mily in suits for recovery of 
sums dué to the famila In another connectiog, namely, with. reference to the 
question whether it will be open to a creditor of the deceased Musband to proceed 
against the latter’s interest in the joint family properties to which the widow had 
becomgANtitled oñ his death, for realisation of the amount due to him, in Saradambal 
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v. Subbarama Ajyar}, it was declared ?““ Giving the language [section 3 f2)] its plain 
_ meaning, the widow takes that interest subject to thg rights andeobligations attached 
‘to that interest and subject to the restgictions placed on her powers by-clause (3) 
of the Act... Taking both the clauses together the property taken by her is liable 
for the debts of her husband . . “. Though the interest she takes is the limited 
interest of a Hindi woman, sheis conferred the same status as that of a male owner.” 
The latter part of the observation suggests that though the,widow ` takes under 
the statute ker status will be that of a coparcener. In@Kallian Rai v. Kashi Nath? 
yet another approach is found in regard to the widow’s status. Tt is there, pointed 
out that the Hindu Women’s Rights to Property Act does not effect a statutory seve- 
rance or disruption of the joint family and that as long as the-widow do€s not call 
for a partitiof the status of the joint family continues and that though she may not 
be a coparcener, it cannot be said that she is not a member of the joint family.” 
This would suggest that as she does not become a coparcene?’ she cannot have the 
benefit of survivorship shouldeany coparcener die after her Becoming. entitled to her 
¢husband’s interest. | Theeruling a Natarajan Chettiar v. Perumal Ammal’ is categoric 
that the widow ““ was not a coparcener before her husband’s death and she was not 
one afterwards.” 


-@ 

It will be seen that a precise evaluation of the widow’s status is necessary for 
various purposes, such as for deciding (i) whether she can have the benefit of survivor- 
ship, (ii) whether she can herself become the karta of the family, (iii) whether her 
interest will be available to a creditor of the husband to proceed against, (iv) whether 
she will have to take out a succession certificate for instance to realise a debt standing 

tn the name ôf heg husband and taken by her along with her son, (v) whether she 
will, have to be treated as a person out of possession of the family properties when 
she brings a suit,for partition, for purposes of assessing court-tee, etc. The decisions 
disclose three different views as regards her status : (1) she has the status of a co- 
parcener [(1943) 2 M.L.J. 172 ; (1941) 2 M.L.J. 862] ; (i) she has not the status of 

a coparcener [(1942) 2 M.L.J. 668°; 1943 A.L.W. 210] ; and (iti) she takes neither 
by survivorship nor by geirship but*ufhder the Act ; her status is that of a member 

, -Of the joint family being a survival of the husband’s person a giving her the right 

“to call for partition [(19429 2 M.L.J. 668; (1943) 2 M.L.J. 282]. a 

a ' Section 3 (2) of, the Act states that the widow ‘“‘shall subject 
e° to ‘the™ provisions of, sub-section 3° have in the property the 
same interest as he‘ himself had.” Section 3 (3) adds that ‘‘any 
intesest devol¥ing on a Hindu widow under the provisions of this section 

' e shall be the litmited interest known as a Hindu woman’s estate, provided however 
“hat she shall have the same right ofeelaiming partition as a male owner.” The 
former clause gives the widow the same interest as her husband had, which can 
onty be that which he had vis avis the other coparceners. As such that interest 
could carry with it, participation in the enjoyment of the family property, right to 
claim partition at ‘will, benefit of survivorship during jointness and liability for 

_ binding debts of ghe family. The interest could not have any advertence to or be 
affect@i by such liabilities as for instance, arising in respect of debts incurred by him 
for his owh purposes which in his son’s hands would still render that interest available 
for the creditor to proceed against by reason of the pious obligation doctrine, Also 
the Act was passed for benefiting the widow and not for enlarging the rights of 
creditors. As pointed’ out in (1942) 2 M%L.J. (N.J.C.) p. 5, the view taken in 
Saradambal v. Subbarama Aiyar?, that it will be ompetent to a creditor of the husband 
to proceed against the interest devolving on the widow is not altogether acceptable. 
Section 3 (2) should really ‘be understood as meaning that, when the widow takes, 
she takes the interest with the right to participate in the enjoyment of the family 
property and with the right{to call for partition. One right which der husband 
could have exercised, namely, to alienate his interest, is im terms denied to per. 
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Lest it mig#t be argued that partition is also asform of alienation and as such „she 
could not ask for partition, it is expressly provided by way of a proviso to clause 


(3) that she shall have the sam@-ight of clainiing partition as a male owner. If ° 


the view presented above is sound, it will féllow that the interest devolving on thé 
widow will remain liable only for debts and eharges that would bind the family as 
a whole, Thus on partition the share will fall to be computed dnly after making 
provision for.paym&nt of the binding debts, the maintenance and marriage expenses 


payable to depende® femgle members of the family, etc. ; see Sarojiñi Devj.v. Sri Kisina 
Anjaneya Sibramaniam}. 


GOVINDA Reppy 0." RAMI REDDI, (1943) 2 M.L.J. 195. ; 


This is an important decision under the Debt Conciliation Act. Section 10 (1) 
enacts that where there is dh application preferred to the Debt Conciliation Board for 
settlement of a person’s debts, if after examfning the debtor the hoard deems it 
desirable to effect a settlement between him and his cigdisors, a noce shall. be 
issued and served calling upon the creditors to submit a statement of the debts owed 
to such creditor by the debtor. Clause (2) of the section provides that subject to 
the provisions of clause (3) “ every debt of which a statement is not submitted to the 
board in compliance with the provisions of sub-section (1) shall be deemed for all 
purposes and for all ocana ts have been duly discharged”. Zhe provision is 
penal and has naturally to be strictly construed. Section 2 (f) states that’ debt’ 
means all liabilities owing to a creditor, secured “or unsecured. Prima fasie a 
secured debt also will be within the purview of se€tion 10 (2) and noimmunity from 
the penal consequence thereunder can be pleaded merely on the ground that tht 
debt isa secured debt. Nor will the provision in section 14 that where a secyred 
creditor does not agree to the settlement, it shall not affect his tight to proceed 
against the secured property, relfeve him from the consequences of His failure to 
file the statement required under section 10 (1). Section 14 deals with a stage 
subsequent to that contemplated in section 10“and cannot affect the contruction 
of the latter section. Section 10 (2) is imperatéeve in its language. The decisions in 
Siddappa Chettiar, In re2 and Ramalinga Chetty v. Petha Goundan®, afford ample sup-. 


. . . “ ea . 
port to the view that on failure by aereditor (even ifhesis a secured creditor) to file 


a statement as required by section 10 (1) the Debt Conciliation Boasd has power to 
pass an order that the debt shall be deemed te be discharged under section 10 (2). 


Does the fact that the debtor, in his application to the board, has admitted the 
debt make any difference in regard to this matter? In the case under notice which 


concerned a secured creditor, it is stated : “Itis admitted that the appellant received e` 


notice calling upon him to submit a statemęnt of debts and that he did not submj? 
the required statement. It is however argued. . . . that the debt én this case 
should not have been deemed to be disaharged (19 because it was a debt admitte® by 
the respondent debtor and (2) because it was a secured debt . . Neither of 
these submissions, in my opinion, has any substance. The faet that in this case the 


debtor admitted the debt has nothing to do with the question. Even if the debt was admittesl . 


there was still the question of whether a settlement should be made in respect of it ; 
and section 10 (2) was enacted, it seems clear, to secure diligence on the fart of the 
creditor and to prevent him by dilStory tactics from avoiding an adjudicatien by 
the board on the question of the settkement of the debts.” With great respect, 
it is submitted that this view is not waeranted. Where the Webt has been admitted 
by the debtor, why should the failure of the creditor to file a statement have the 
effect of discharging that debt? The st%tement from the creditor is required 
only for enabling the board to have informati§n on” which it can’ consider the 
desirability of effecting a settlement, etc. The neggssary information is already 
before it, if the debtor has admitted the debt in his aplication to the board. There 
is thus no policy of thg law frustrated nor diffiqilty te be experienced by the board 
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by -reason of the creditor’s failure to file the statement. 
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Will-it nof in the cir- 


cumstances be intelligible to construe seetion 10 ag meaning that the creditor will 
be held to what has been admitted by the debtor 4nd cannot go behind the figures 
for purposes of the, board effecting a settlement? This view receives countenance 


from the decision in Veeraraghava Rad v. Debt Çionciliation Bo 


ard, Bezwada, a bench 


decision, which however does not seem to have been noticed in the .case under 
review. -There it was observed : “ Recalcitrant creditors are not deserving of 


sympathy bat it is difficult to see why a Debt Gonciliateon 


Béard should be given 


the power to cancel a debt which the debtor himself admits to ‘be due simply 
because the creditor has not filed a statement confirming the particulars sef out in 
the debtor’s application. I,cap well understand that when a .creditor fails to file 


a statement tinder ‘section 10 (1) he should be precluded’ from disputing the 


debtor’s figures put there can be no jastification for deprivi 
debtor has acknowledged to be due to him.” The orders 


ng him of what thee 
passed “under section 


10 (2) weng in the result quashed. In view of these renfarks the ruling to the 
tontrary in*the instant decision may require re-consideration. It will on such - 
facts thake no difference whether the debt admitted by the debtor in his appli- 
cation isa simple debt ora secured debt. Merely to emphasise the absolute 
character of the penalty in seetion 10 (2) without any advertence to the object 
underlying the section or its policy wil in the circymstances not be justifiable. 
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VENKATAKRISHNAYYA v. LAKSHMAMMA, (1943) 2 M:L.J. 359. 


To treat the d&cision in tkis case that, where in pursuance of a compromise. . 
entered into between a husband ‘and wife in, regard to past and future maintenance 
pending an appeal from a decree for separate maintenance passed in favour of the 
wife the latter lived with her husbasfd for a few months but later on left him and 
sought to execute the compromise decree the resumption of cohabitation cannot be 
deemed to be a bar the execution of the decree, as laying down a principle of law 
applicable generally and dutside its special facts may not be justified. dm England, 
the general doctrine is clear that a reconciliation between the spouses after a separa- 
tion entirely did away with the effects of separation, Bateman v. Countess of Ross}, 
Resumption of cohabitation after the passing of an order for separation and award 

ə of separate, maintenance has the effect in law of annulling the order, Haddon v. 
Haddon? ; see also Williams v. Williams and Linton v. Linton*. Cordonation accom- 
| panied by action amounts to the overlooking of past wrongs showing that they are 
forgiven, Henderson v. Henderson’. è ° o 
iy e o 2 Š e 

The ruling in Haddon v. Haddon*—a case under section 4 of the Matrimonial 
Causes Act, 187%—has been followed in this country as well. In Ellen Ma Noo v. 
William Po Thit®, a decree for judicial separation arfd alimony was passed in 1903. 
The wife lived separately from éhe husband*till 1907 and re-joined her husband in 
that year. Fourteen years later she left her husband and applied for execution 
of the decree for alimony which had been passed in her favour in 1903. It*was held 
that she was not entitled to execute the decree amd that if she desired to obtaiftt an 
order for maintenance or alimony she will have to institute fresh procegdings founded 
on allegations of further cruelty. In U Po Shein v. Ma Sein Mya, it was laid dowa 
that a bona fide re-union must be deemed to have removed the basis on which the 
order for maintenance rests and therefore as vacatjng the order. But in Kanagammal 
v. Pandara Nadar®, the view was expressed that when a wife has obtained an order 

. for maintenance under section 488, Criminal Procedure Code and has subsequeptly 
returned to her husband, the order is not put an end to but its operation is merely 
suspended during the period of cohabitatio&.° The same «conclusion was reached 
by the Allahabad High Court in Pearey Lal v. Naraini®, These latter decisions. ¢ 
were how¢ver disapproved in Venkafya v. Raghavamma'®, where it was held that a 
decree obtained by a Hindu wife against her husband for mainteftance differs in 
no important respect from an ordes for permanent alimorfy embodied in a decree ° s 
for judicial separation and that where the wife resumes cohabitation after obtaining 
the maintenance decree, the decree stands annulled by reason ofethe resumption 
of cohabitation and therefore the wife cannot execute the, decree., «As pointed out 
in Venkatarama Raju v. Rajagopala Raju*}, cyyelty is a matrimonial offence which? ise 
condoned by resumption of cohabitation and condonation cannot be gonditiondl, 
with the result that, when cohabitation is resumed, the husband cannot be deemed 
to be on probation, so that the previous cause of action can be revived if the wife is 
not satisfied with the husband’s behaviour. In view of these categoric pronounce- 
ments, it is doubtful whether it will be permissible to distinguish the ruling in 
Venkayya v. Raghavamma*®, as one turning on the intention of the parties ên that ` 
case, actual or constructive, or to hold the case under notice to be outside tlee purview 
of the doctrine propounded there because “in the present case the wife clearly 
had no intention of abandoning her rjghts under the decree by adopting a «fresh 
relationship with her husband ” and decause it was also eclear that “had her 





. right to enforce her decree not beep emphasised . . . she would have been 
unwilling to have entered into any compremise at all.” è 
@ ® 
E.R. 68 (1884 18 Q.BD. 778 
1. (1813) 1 Dow 2395: 3 E.R. 684. 2. {1 I B.D. 778. 
3. (1904) Prob. 145. 4. (1885915 Q.B.D. 239, 245. 
$ (1944) 1 AIlE.R. gm (H.L.). 6.9 (1924 I.L.R. > Rang. 163. 
7, (1930) L.R. 8 Rang. 460. 8. (1926) 52 M.L.J. 376 : I.L.R. 50 Mad. 663. 
9. (1935) 1.L.R. 358 All. 379. 10. (1941) 2 M.L.J. 263. , 
Ii. us) 2 M.[L.J. 641. Š 
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Hemraj v. KHEM OHAND, (1943), 2 M.L.J. 397 (P..G.). A 


` This decision contains as it were a re-statement and retrospect of the principles 
- -of Hindu law relating to avyavaharika debts. Under the Shastras the son is under 
aspious duty to pay his father’s debts. “But this obligation is not unqualified. It 15 
only the ancestral property, in which the son as the son of his father acquires an 
interest by birth, that is liable for the father’s debts, Girdharee Lal v. Kantoo Lali. 
Again the duty cast on the son being moral and religious, n@ liability will arise 
where the debt is incurred for a cause repugnant to good morads. These principles 
were laid down early, Hanuman Persaud Pandayv. Mt. Babooee Moonraj Koonwaree*. 
In the words of Knight Bruce, L.J., “ the freedom of the son from the obligation 
to discharge tlre father’s debt has respect to the nature of the debt and wot to the 
nature of the estate.” Th€Snmriti texts on which the qualification rests are exhibited 
in the judgment of Mookherjee, J., in Chhakaurt Mahton v. Ganga Prasad*. Thee 
texts mention various categories only. One of such texts,—a text of. Usanas—men- 
tions a supplementary category of debts which the son need not pay (which, under 
the judicia® decisions has howtver become a compendious head subsuming almost 
alf the, enumeratedecategories), Namely, ‘ avyavaharika debts.’ 


There has been much difference of opinion as regards the precise significance 
of the term ‘ avyavaharika.’ .While Mandlik renders it as“ not proper °, Golebrooke 
treats it as equivalent to “debts foy a cause repugnant to good morals.” In 
Durbar Khachay y. Khachar Harsur®, the Bombay High Court has explained the term 
as meaning “ unusual or not sanctioned by law . . . Put into simple English 
the.texts amount to this: thit the son is not held liable for debts which the father 
ought not “as a decent and respéctable man to have incurred. He is answerable 
for debts legtimately incurred by his father: not for those attributable to his 
failings, follies or caprices.” In Calcutta, Mookherjee, J., construed the term as 
meaning “ not lawful, usual or customary, Chhakauri Mahton v. Ganga Prasad*. In 
Madras, ire Venugopgla Naidu v. Ramanadhan Chetfy®, Sddasiva Ayyar, J., explained 
it as “a debt which is not supportable by legal arguments and on which no right 
coûld be established in the creditor’s favour in a Court of Justice.” These and 
other interpretations of the term are collectetl in Rajaram Tukaram v. Maneklal 
Mansukhbhai”. There i8 in fact a bewildering array of decisions touching the import 

e sof ‘ avyavaharika debts.’ Inthe circumstances, the Judicial Committee point out, 
in the instant decision, that no useful purpose will be served by reviewing them all, 
e „ particularly as the prigciples with r¢gference to which the term ‘ avyavaharika ° 
= should be interpreted are according to their “Lordships sufficifatly clear. Those 
„principles are ; (i) the” character of the debt should be probed with reference to 
justice and morality ; (ii) the probing should be with reference to the time when 
e the debt origifiated ; (iti) if at that point of time the debt was not tainted with 
ilegality gr immorality the debt is no?” avyavaharika’ ; (iv) this rule is not rigid 
but has to* be applied with reference to the circumstances of each case; (v) the 
translation of ‘ avyavaharika debfs ° by Coltbrooke as ‘ illegal and immoral debts’ 
makes the nearest approach to the true conception of the term as used in the Smriti 
text and may well Be taken to represent its correct meaning ; (vi) these principles 
. are not exhaustive but only basic. Their Lordships’ decision is of great value as 
a restatement of the law and as avoiding the necessity for any excursion into 
tarlier case-law. ; 


According to the instant decision, Tgshanpal Singh v. District Judge of Agra! 
has definitely established that a son is not liable to pay a debt created by his father 
which would render the father liable to crimgnal prosecution. In that case their 
Lordships had found that the father was in relation to the moneys in question 





b.d e 
1. (1874) LR. 1 LA. g21 (P.G). 2. (1856) 6 M.I.A. 393. 
3. Ibid., 421. 4. (1g12) LL.R. 39 Cal. 8628 
5. eer ILL.R. 32 Bom. 348.6 ‘ 6. (1914) 23 M.L. 61: I.L.R. 37 Mad. 459 
7. (1932) LLR. 56, Bom. 36. 8. (1934) 68 M.L.J.1: LR 61 LA. 350 
$ : LL.R. 56 All. 548 (P.G). 
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“guilty ofea criminal breach of trust simpliciter.” Whether even in respect of a 

debt of the father with a stigma far short of criminality “the sons ¢annot be held 

liable or whether when once a biability er contractu or quast ex contractu has arisen the, , 
right of action in respect of that is enforceable against the sons although it appeared 

that ultimately the father has made away witli the fund criminally, were left open. 

The scope of that decision fell to bestonsidered in Aanandrao v. President, Co-operative 
Credit Society, Pedatadepalli!, where it was held that that case “ fell within the class 
of cases where the@riginal taking or withdrawal itself amounted to an offence.” 
It was also observed : “ That the sons are bound by reason of their pious obligation 
to discharge a debt arising out of a civil liability of their father is well settled: The 
application of this principle is beset with difficulty in cases where the father receives 
or retains money wyth‘a duty to apply it for the benefiteof a third party but omits so 
to apply it.” ‘Che case under notice is just of that type. The father had at a 
partition between him and another sharer through Court been dirgcted and accord- 
ingly had undertakén ,to produce a promissory note in relation to family funds 
lent out in his own name, within a certain time and before the debt Becgme barred, 
for being handed over to the other sharer to whgm it hed begn allotted. He did 
not do so and allowed the promissory note to get time-barred by acting fraudulently 
towards his co-sharer. In the circumstances the Privy Council held that the 
“ subsequent dishonest conduct of Danpal, which le@‘to the suit . . . . cannot 
in their Lordships’ view affect the nature of*the father’s debt which at its inception 
was a just and true debt. As no such immorality or illegality in the nature of the 
original debt as would absolve them from the obligation to discharge it has been 
shown by the respondents, the debt sought to Kb realised is not an ayyavaharika 
debt.” Thus if at the inception there is no taint ef illegality or immorality about 
the liability any subsequent dishonest, criminal, or morally culpable conduct of tlt 
father in relation to the amount is irrelevant and the sons will not be exempt {fom 
the operation of the pious, obligation doctrine. 2 e | 


SHEIK RAHMAT ILAHI v. MOHAMMAD Hawa KHAN, (1943) 2 M.L.J. 606 (P.C.) 


This case constitutes a noteworthy pronouncement in regard to the scope of sec+ e 
tion 100, Givil Procedure Code. That section stages!: “arf appeal shalllie to the High 
Court from every decree passed in appeal by any Court subordinate ‘to a High | 
Court on any of she following grovfnds, nathely, . . . the decision being contrary ° æ 
to law.” What precisely is the meaning of “ contrary to law ” has baffled definition 
and has been the subject of a large number of judicial pronouncentents. It is well 
settled that where the controversy gn the second appeal could éurn only on the 
weight of evidence the secoad appeal willegot be competent, Mt. Durga Choudhrair 
v. Jawahir Singh Chowdhuri?. Misconception as to the real question of fact to be 
tried in the case will however be an erer of law within the language of section 400, 
Damusa v. Abdul Samad’. As pointed out in Mt. Anupa Bai v. Bhagwant Singh*, 
there is an error of law when a Court’s finding proceeds upp a misconception of 
the real nature of the issue in the case. In the instant decision the Privy Coungil 
points out that there is no difference between a failure to appreciate and determine” e 
the real question of fact to be tried and a failure to appreciate and d@termine a 
question of fact which vitally affect} the issue as stated in the case and that ingither 
case the failure is a failure in the duty imposed by law on the Court and such a 


failure is really a question of law. e 
2 








. © 
Ld p . a 
1. (1940)e2 M.L.J. 179. 2. (1890) H.R. 17 I.A. 123 : I.L.R. 18 Cal. 23 
8 (919) 37 M.L.J. 96: L.R. 46 L.A, 140: .C.). See also Wali Mohammad v. Mohammad 
1.L.R. 47 Cal. 107 (P.C.). aksh, (1929) 59 M.L.J. 53: L.R. 57 LA. 
4e LLR: Elg | Nag. 535. 86: J.L.R. 11 Lah. 199 (P.C.). 
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CHINNASWAMI BATTAR v. RAMASWAMI PILLAI, (1943) 2 M.L.J. 654. 
` In regard ko the liability of an accounting party to pay interest on sums found 


-due from him different starting points have been*adopted in different cases. If 


there was a liability to pay on a fixed date there is no doubt that under the Interest 
Act, interest would: be payable fromethat date. In other cases interest has been 
allowed sometimes ‘from the date of collection, “A. W. Inglis v. Sarju Prasad Misser,* 
Abdul Jalil v. Mohamad Abdul Salam®; sometimes from the date @f suit, Lala Hakim 
Rai v. Lala Ganga Ram? ; and in certain cases from the glate &f the passing of the 
final decree" Suleman v. Haji Abdul Latif, Where a sum collected has in fact been 
put by the accounting party to interest or may be presumed to have Ween so 
invested or where there is a duty on the part of the accounting party to go invest 
interest will he ordered to be paid as from the date of the colleetion. A. W. Inglis 
v. Sarju Prasat! Misser!, was a case where the Court had proceeded on the basis 
that from the facts it was entitled to presume that the person recovering the money 
had put that money out to interest {p. 318). In Abdul Jalil v. Mohamad Abdul 
palam*, th® Court had proceéded on the assumption that the co-sharer who was 
made liable for interest Was liable to hand over to the other co-sharer a sum of 
money at a given date. It was held in Yasobadra- Nainar v. Samaniabadran® that the 
managing member in a joint family cannot on any equitable ground be made 
liable in a suit for partition to, pay interest on moneys collected unless interest had 
in fact been earnet ; see also Ramachandrappa v.*Narayanappa®. ‘Three decisions 
of the Privy Council relating to the award of interest against a partner found liable 
to account are greatly helpfuP in phis connection. They are the decisions in Ahmed 
Musa Saleje v. Hashim Ebrahim Sdteji", Suleman v. Haji Abdul Latif* and Lala Hakim 
Rai v. Lala Ganga Ram’. Ina Suit simpliciter for a dissolution of a partnership and 


_ Winding up its affafrs interest may be ordered only from the date of the final decree, 


Suleman v. Haji Abdul Latif*. In that case Lord Russell of Killowen observed : 
“This is net an Action to recoveresome debt of which itecan be said that it was due 
at the date of the plaint. It is an action to dissolve and wind up the affairs of a 
pastnership ; and until the accounés have been taken it is impossible to say what if 
anything is due from any partner tọ is co-pariners. In their Lordships’ opinion 
interest should only be “allowed to the plaintiff from the date of the final decree.” 


e ¿Where however the partnership is not a going concern but already dissolved prior 


to the suit and the accounting party has retained some assets and applied them for 


his own benefit interest will be chargeable as from the date of suit. ‘Thus it was- 


° stated by Lord Sumner in Ahmed Miisa Saleji’s case”: “Tt is well settled that in 


certain cases where on the dissolution of a firm one of the partners retains assets 
of the firm in ħis hands without any settlement of accounts and applies them in 
continuing the*business fer his own benefit hę may be ordered to account for these 
‘assets with interest thereon, and this, apart from fraud,or misconduct in the nature 
of fraud.” *. The position was further clarified by Lord Romer in Lala Hakim Rats 
cas, where he said : “ But that ease (Suleman v. Haji Abdul Latif*) was concerned 
with an ordinary suit for the dissolution and the winding up of the affairs of a going 
partnership. The present case is widely different. It is a suit brought nearly 
two years after the dissolution of a partnership against the fofmer managing partner 


* who hfs been retaining in his hands and for his own purposes assets of the firm without 


accountin® for them or their proceeds to his co-partner. In such a case interest 
is preperly chargeable against the accounting “defendant even though he has not 
acted fraudulently as was held by this boardén Ahmed Musa Saleji v. Hashim Ebrahim 
Saleji?., Inasmuch as În the decision under notice the amount found payable 
was not an amount payable at a particular date nor an amount which had earned 
interest or in respect of which there wal a duty to put out to interest, it was held 
that the award of interest prior to*the date of suit was indefensible. 


I. (1923) I.L.R. 3 Pat. 311. í s. (1935) 70 M.L.J. 311 : I.L.R. 59 Mad. 154. 
2, A.LR. 1932 All. 505. ‘ 6. 1939 M.W.N. 927. mg 

3. (1943) 1 M.L.J. 26 (P.G.). °° 6 4. (1915) 29 M.L.J®@7o: L.R. 42 LA. ge: 

4: (1930) 59 M.L.J. t21: L.R. 57 LA. 245: ILL.R. 42 Cal. 914 (P.C.).0 < 
LER. 58 Gal. 208 @P.C.}. oS e 
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SAROJIWI Devi v. SRI KISTNA ANJANEYA SUBRAMANYAM, (1944) 1 M.L.J- 361. 


. A question of great importance, namely, the meaning of the expression “ agri- 
cultural land ’”in Lists II and PEI of the Government of India Act, 1935, fell to be. . 
directly decided in the above case, in connectjon with the devolution of a mango 
grove on the death of its owner, whether it would pass under the:principles of Hindu 
Jaw or, whether succession would Be regulated under the prov&ions of the Hindu 
Women’s Rights tê Property Act, 1937. It was held that, for the purposes of the 
Constitution Act, Me expression “ agricultural land” must receive the widest 
meaning, that it: must be taken to include lands which are used or arë capable of 
being Ytsed for raising, any *valuable plants or trees or for any other purpose of 
husbandgy. ‘The conclusion in favour of a liberal construction receives considerable 
support from the discussion on the meaning of “ agritultural land ” to be found 

e in the judgment: of the Federal Court in Megh Raj v. Allah Rakkia!, which however 
does not seem to haye been noticed in the instant case. ° ` 


Entry No. 21 of List II of Schedule VII to the Constitution*A@ refers to 
“land, that is to say, rights in or over land, land tenufes ingluding “the relatior? 
of landlord and tenant and the collection of rents, transfer, alienation and devolution 
of agricultural land, etc.” The expression “ agricultural land” is also found in 
Entry 43, and in Entries 7, 8 and 10 of the Concurr@nt List and Entry 56 of List I. 
It also occurs in other contexts, as in sections’137, 298, etc. Thesprecise connotation 
of the expression is a matter of paramount importance in that thereon will turn 
the validity of any legislation touching the subject and the competency of the parti- 
cular legislature, provincial or central to legislate upon the particular mđtter. 
The Constitution Act does not give any definitidn of “ agricultural land” and 
except for the mention in Entry 20 of List II of what “ agriculture ” for the purpos& 
of the Act would include, there is no help to be derived from it on this questiogf. 


e e 6 

The terms ‘ agriculture,” ‘ agricultural income,’ 3 and ‘ agricultural purposes,’ 4 
are to be found in different Acts with varying contents. The term ‘ agriculture ’ 
is in some cases used in a narrow sense while in other cases it is used in a wider sense. 
Section 3 (1) of the Madras Estates Land Acf, for instance states: “ Agriculture 
with its grammatical variations and cognate expressions shall include horticulture,”’, 
thereby suggesting that for the purptses of that Act at any rate, but for the specific® 
mention it would be doubtful whether agriculture would inclutle horticulture. 
Specimens of the larger sense in whieh ‘ agriculture ’ is to bê understood are afforded e” 
by, the definitions provided in other enactments, such as, the Bengal Agricultural 7 
Debtors Act and the Madras Debt Conciliation Act. Section 2 (4) of the former 
Act states : “© Agriculture’ includes, horticulture and dajry farmjng and thë use 
of land for any purpose of hysbandry inclusjye of the keeping or breeding of livestotk, 
poultry or bees and the growing of fruits, vegetables and the like.” Seetion 21 (0) 
of the latter Act is only slightly different and,states: ‘‘‘ Agriculture’ includes 
horticulture, the use of land for any purpose of husbandry inclusive of the keeping 
or ‘breeding of livestock, poultry or bees, sericulture and the growing of fruits, 
vegetables, and the like.” The expression ‘ agricultural land ° itself has come in 
for definition in the United Provinces Regulation of Sales Act, 2934, section 2 (3)° | 
where it is stated that it “ means land which is let or held for agricultural purposes 
or as grove land or for pasturage ard shall include any interest in such land.” It is 
however difficult to obtain any light frgm any of these definitions inasmuch as they 
all appear to be framed with reference tp the special policy ofthe particular legislation 
in question. In England also the erm ‘ agriculture’ has been variously defined. 


According to 8 Edw. VII, c. 36, ‘ agriculttire ? would include horticulture and the 











è 

I. (1942) 5 F.L.J. 33 (F.C.). Relief of Ingebtedness Act, 1934. 

2. Sęction 3 (1), Madras Estates Land Act, 3. Sectidh 2 (1), Income-tax Act, 1922. 
1998; section 2 (2) Mad®s Debt Conciliation 44 Sectien 117, Transfer of Property Act, 
Act, 19365 sgction 2 (1),Bengal Agricultural 1882; sections 11, 1519 etc., Madras Estates 
Debtors’ Act, 1935; section 7 (3), Punjab Land Act, 1908. .. 
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use of land for any purpose of husbandry. Section 41 of 10 Edw. VI c. 8 states 
that ‘ agricultyre °’ includes use of land as méadow or pasture land or orchard or 
osier; or woodland or for market gayden’, nurseryegrounds, etc. p 57 and 58, 
‘Vic. c. 30, section 122 ‘agricultural property’ is stated to include agricultural 
land, pasture and woodland, etc. It is thus clear that it will be neither useful nor 
legitimate to draw, any inference from any ef these statutory definitions for the 
purpose of determining the oxdinary connotation of the expregsion “ agricultural 
land” in the English language. ə 


d 

Etymolégically ‘ agriculture’ is derived from Latin agricultura ; ager, a field 
and cultura, cultivation. Agriculture is thus the art ér practice of cultivatibn, an 
act requiring the preparation of the soil with a view to raise thereon somesproduct. 
According to he. Oxford Ditticnary, it is the science and art of cultivating the soil, 
tillage, husbandry, farming (in the widest sense). Bouvier defines £ agriculture ° as. 
the ‘cultivation of soil for food products or any other useful or. valuable growths of 
the field or garden. It seems to be implicit in every one ef these definitions that 
agriculture%nvolves (i) prepar&tign of the soil and (ii) the raising on it of any useful 
Or valyable*growth derivfhg or drawing nutriment from the soil. Any land which 
is so used or is capable of being so used would prima facie be agricultural land. 


_ Turning to the judicial décisions, there again ‘ agriculture’ is found variously 
defined. In King-Emperor v. Aléxander Allen}, it is understood in a wide sense so as to 
make even lands used for pasture fall within the category of ‘ agricultural land.’ 
At least four different approaghes to the question are discernible in the decided 
cases. According to Sadasiva Ayar, J., it is the periodical raising of a grain crop 
that is the test of agriculture ordinarily. Thus in Maharajah of Venkatagiri v. Ayyappa 
Beddi*, “the learnedeJudge remarked : “ The ordinary meaning of agriculture is the 
raising of annual or periodical grain crops, through the operations of ploughing 
sowing etc.” See also Seshayya v. Maharajah of Pittgpur®, and Maharajah of Venkatagiri 
v. Rami Reddit. A slightly different test of agriculture, namely, that it is the raising 
of food for man or beast either as article of diet or by way of luxury, was propounded by 
Bhashyam Ayyangar, J., in Murugesa Chetti v, Chinnathambi Goundan®, where, in 
holding that land lease@ for cultivatifig betel was land leased for an agricultural 
. -purpose within the meaning of the Transfer of Property Act, the learned Judge 
*observed : “ Agriculture ae distinguished frof horticulture includes ngt only all 
field cultivatior® by tillage but alsdé all garden cultivation for the purpose chiefly 
“ . of procuring vegetables ôr fruits as food for mam or beast and other products fit for 
* human consumption by way of luxury, if not as an article of diet.” On this test, 
the cultivation af indigo, flax, hemp, etc., would be outside the scope of the expression 
‘agricultural purpose.” The test however is consistent with the conclusions in 
Vénkayya v. Ramaswami*, where it was stated that land used for a cocoanut garden 
nTust be deemed to be land used for an agricultural purpose and in Kaju Mal v. 
Salig*Ram’, where the Privy Council held that land used as a tea garden was used 
for an agricultural purpose within the meaning of the Punjab Land Alienation Act. 
See also Pravat Chandra Syam v. Bengal Central Bank, Lid.8, and Shiba Kali Kumar v. 
Chuni Lal®. It also fits'in with the view expressed by Rowland, J., in Deen Mohammad 
- Mian ve Hulas Narfyan*®, that the expression ‘ agricultural land ’ is not to be read as 
limited toeland on which by seasonal ploughing and sowing food crops are grown 
but that it will include orchard land, also. Aedifferent test and a comprehensive 
one Was propounded by Spencer, J., in Pavadai Pathan v. Ramaswami Cheiti™?, where 
e 
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1. (1901) 12 M.L.J. 3993: EL. R 25 Mad 5. (1901) ILL.R. 24 Mad. 421, 425. 
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it was held that d lease of land for growing casuarina trees to be used as fuel would 
be a lease for an agricultural purpose within the meaning of section 117 of the 
Transfer of Pyoperty Act. He remarked: “‘ Agriculture’ connotes the raising’ * 
of useful or valuable products which derive nutriment from the soil with the aid 
of human skill and labour ; and thus it will include horticulture, arboriculture, 
and silviculture in all cases where the growth of treeg is effected ‘by the expenditure 
of human care aral attention in such operations as those of ploughing, sowing, 
planting, pruning, fianurjng, watering, protecting, etc.” Thus agriculture means 
the raising of a-useful or valuable product deriving nutriment from the soil, by 
humarte labour. This test makes no advertence to periodicity in regard to the 
product gaised. On this test land covered with a natural forest could not be agri- 
cultural land. Thi is consistent with the rulings th Raju Mal v» Salig Ram! and 

o Province of Bihar.v. Pratap U. N. S. Deo®. But a land on which treeg may have to 
stand for a number qf years, having been planted by man might y&t be agricultural 
land. The test has th¢refore come in for criticism by Reilly, J., in ,Chandrasekhara 
Bharati Swamigal v. Doraiswami Naidu®, where he rematked_: “ When lanf is covered, 
with trees which have to stand on it for a number of years sorfetimes as long 48 a 
century, during most of which period the land itself is untouched, to describe that 
as agriculture seems to me inappropriate.” In Kesko Prasad Singh v. Sheo Prakash 
Ojah*, it was held that land containing a grove would not be land held for agricultural 
purposes within the meaning of section 79 of the Agra Tenanty Act, though the 
concerned grove, as is clear from the judgment of the High Court in*Kesko Prasad 
Singh v. Sheo Prakash Ojah®, was one consisting of fruit*bearing trees*planted on land 
granted by the zemindar. But as pointed out bŷ Varadachariar, J., in Megh Raj 
v. Allah Rakhia®, the cases which took the view set out in Kesho Prasad Sinah 5 case 
(such as, Gulab v. Bhagwan Das’, Kesho Das v. Hanuman Pandey®, Baijnath Singh v. 
Chandra Pal Singh?) proceeded mainly on the supposed intention of the Agra Tenancy 
Act and the prevailing custom according to whieh a grove holdér only owns the 
trees and has no right as a rule in the land after the trees have been cut. The 
Privy Council decision in Kesho Prasad Singh’s case*, cannot therefore be considéred 
as laying down that grove land cannot be agyigultural land or as propounding any 
test of general application. In Chandrasekhara Bharati Sfhamigal vw. Doraiswami 
Naidu’, Reilly, J., prescribed a «different approach in regardto what iss ° 
agriculture. He observed : “‘ Agriculture’ cannot be defined by the nature of 
the products cultivated but should be defined rather by the circumstances in which .° 
the cultivation isecarried on.” Te test thus indicated may be appropriate as © 
regards the Estates Land Act, in view of the policy of that Act and the provisions in 
it tending towards such a conclusion, but will prima facie be inappropriate in regard 
to the construction of the expression ‘ agricultural landè in thee Government of e 
India Act, Entry 21 of List I), inasmuch as #évould be anomalous to make, succession” 
to land depend upon “ the cirucmstances in which cultivation is carried on.’ In 
the same way, the decisions holding that income derived from flooding the land 
occupied by sea water and then extracting salt would not be agricultural income, 
Commissione cof Income-tax v. Linga Reddi*®, or that income from salè of timber will not 
be agricultural income, Commissioner of Income-tax v. Manavedan Tirumalpad11, or that 


income realised from the use of a tank, or lease of it, for fishery is not exgmpt from * 


income-tax, as. agricultural income, Secretary to the Chief Commissioner of income-tax% 
Madras v. Kemindar of Singampatti1*, Commissioner of Income-tax v. Sevuga Pandia Thwar'3 


are to be understood in the light of the policy embodied in and the special provisions 
of the Income-tax Act. ə l 
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t. (1923) 46 M.L.J. 536: LL.R. 5 Lah.50 (P.C.). 2.” (1941) 4 F.LJ, 109 (HO). 

3 progr, M.L.J. 648 : I.L.R. 54 Mad. goo. 4. fr9 3 LLR. 46 an 30) (P.C.3 

5. (1921) LL.R. 44 All. 19, 33. 6. of 5 F.LJ. 33 (F.C). 

7. (1924) 81 A.L.J. 907. 8. 198?) LLR. 45 640. 

9. (1924) LL.R. 47 A@l. 55. to. (1927) ILL.R. go Mad. 204 (F.B.) 

11. (1930) LL.R. 54 Mad. 21 (F.B.). Be (1922) I.L.R. 45 Mad. 518. 
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<“ In Megh Raj v. Allah Rakhiat, the Federal Court was invited fo elucidate 
the meaning of the expression ‘agricultural land” as used in Lists II and 


' III of the Constitution Act, but, inthe view taken on the other contentions 


rhised in the case, it was not necessary for the learned Judges to 
consider this question. After ‘some jscussion just to indicate the 
conflicting character of the, dicta to be found in the judicial. pronounce- 
ments as to the meaning of agriculture, Varadachariar, J., obser#ed : “t In this state 
of the authgritiés, it seems to us best to refrain from desiding‘the precise scope of 
the expression ‘ agricultural land’ or the propriety of excluding “land on which a 
grove has been planted’ from the category of ‘agricultural land’ It my ona 
proper occasich be necessary to consider whether for the purposes of the relevant 
entries in Lists H and III of “the Constitution Act it will rot be right to take 


into account the géneral character of the land (as agricultural land)'and*not the use e 


to which it may be put at a particular point of time. It is difficult to impute to Parlia- 
ment the iptertion that a piece of land should, so long as it isused to produce certain 


ethings, be governed by and deseend according to the laws framed under List II 


but: that when the 8ame parcel of land is used to produce something else (as often 
happens in this country), it should be governed by and descend according to the 
laws framed under List III.” . The instant case is noteworthy not only for its decision 
on the precise scope of the expression ‘ agricultural land” in the Lists II and 111 of 
the Constitution Act in regard to the law applicabfe to their devolution but also for 
the forceful ‘reasoning inducing the learned Judges to construe the expression in a 
wide sense. Having regard to tye context in which the expression occurs, namely, 
in provisions dealing with the distribution of legislative powers between the Central 
sind tlre Provincial legislatures, it was held that the expression “ agricultural land ° 
should not be construed narrowly. Patanjali Sastri, J., observed : “ The expression 
‘agricultural lapd’ must receive the widest meaning, for it would be somewhat 
grotesque to suppose that Parli#ment intended that lands devoted to one kind of 
crop should devolve according to laws passed by Provincial legislature , while those 
uséd for growing another kind shotild pass according to laws passed by the Central 
legislature, or that the circumstancesein which ethe cultivation is carried on should 
determine the law which governs the devolution of the land. Nor could it have 


° © been intended that succession. to such lands should depend on the degree of tillage 


or preparationeof the soil or of theskill and labour expended in rearing*and main- 


* , taining the plants. We are of opiniop that for the purposes of the relevant entries 


in Lists II and III of schedule VII, the expression ‘ agricultural lands ° must be taken 
-to include lands which are used or are capable of being used for raising any valuable 
plafits or trees or for any other purpose of husbandry.” The view thus taken 
aecords with th® suggestion thrown out and*the reasons mentioned by the Federal 





Court in Megh Raj v. Allah Rakhia}, e" ° . 
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BILASRAI JOHARMAL V. SARUPCHAND,- (1944) 1 M.La. 466 (P.C.). 


The prineyples Which the Court will observe in taking upon itself to inter- . . 


fere with the administration of a charity, when that charity has to be conducted- 
in a foreign country, fell to.be considered by the Judicial Committee in the above 
case. It is well-known that as a Court of equity acts in persbnam it may and 
sometimes does exegcise Jurisdiction over trustees and others in respect of foreign 
land and ee connection with rights to property situate abroad. And 
the principle has*been long established that where the charitable objects lie with- 
out the jurisdiction of the Court the most the Court can do is to safeguard the 
funds intended to be applied to those charitable purposes where Such funds le 
within the Court’s jurisdiction and thereafter leave the application of them to 
“the intended objects of the settlor’s bounty “to the Courts of the country within 
whose jurisdiction those objects are, Advocate-General of Bombay v. Punjaba, 
Kanji Jethsi v. Advocate-General’. Thus the Court, will not frame a gcheme in 


respect of such a charity but will take only such‘steps as are necessary to safe-« 


guard such trust funds as are within its jurisdiction. Equally well settted is 
the principle that the jurisdiction of the Court to remove trustees is merely ancil- 
_ lary to its principal duty to see that the trusts ate properly executed and in 
exercising so delicate a jurisdicéion as that of removing trustees the main guide 
for the Court must be the welfare of the beneficiaries, Letterstedt v..Broers’. 

In the case under notice, the charity concerned was a hospital carried, on 
within the borders of an Indian State. The sole ground of complaint against 
the trustees was that they had without authority changed the mame of the 
hospital. . The remedy sought in the suit was-the remoyal of fhe trustees. The 


fact relied on as giving jurisdiction to the Courts in Bombay was the investment ~ 


of certain trust funds in B&mbay. On these fact8, the trial Court held— ‘some- 
what unreasonably’’, according to the Privy Council—that if the name was 
. changed. without proper authority the application of the hospital funds to, the 
-hospital.with the changed name Was a msapplication of those funds and 
. amounted to a breach of trust. The Court also directed the removal of the 
trustees after their refusal to resiga as suggested by dt. Reversing this order 
and approving the conclusions of the appellate Wench, the Privy Covfncil laid down’ 
that ‘‘a charity does not change iss nature merely by 4 change of name and 


. “that on any view the change of name was not such a serjous breach of trust as 


to justify the removal of the trustees’, The Board also held that to reqyire’ 
the trustees to resign and on their refusal to direct their rem@nel from office 
“was to take action far in, excess of anything that was called for”. In the 
words of Sir George Rankin: “It would be plainly incorivenient if nof intolgra- 
ble that the Courts of a foreign countsy shouldeinterpose their authority upon 
particular questions arising in the course of administering such a ‘trust—act- 
ing intermittently according as they may be invoked by particular complain: 


ants in preference to the Courts of the country in which the charity was meant . 


to operate and enforcing their orders by removing the trustees and egtrusting 
to others the management of all the charity and its affairs’’. : 
reat 2 


RAMESHWAR NATHANI v. SUBODH Gorau Basu, I.L.R. (1943) 2 Cal. 167. 


The above case elucidates an ipteresting question concerning the scope of 
the presumption as to the correctness of antries contained in aefinally publish- 
ed record of rights. Section 103,B of the Bengal Tenancy Act lays down in 
clause (5) that every entry in a record of rights finally published shall be eyi- 
dence of the matter referred to in such entry and shall be presumed to be cor- 
rect unkess it is prowd by evidence to be incorregt. Sectign 167 (3) of the 
Madras Estates Land Act has enacted the same rule in almost identical langu- 
age. The questien that fell to be decided in the case under refiew was as to 
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which entry, was to prevail in a case of conflict between an old-record of rights 


and a recent‘one.” It is clear law, that a finally publisheé recard of rights is 
", presumptive evidence with regard to the conditions which existed tf the time 


the record was prepared, and in the case of a record of rights if any party is 
agerieved by aneincorrect entry in the later record he can have it corrected 
either by suit or in proceedings for settlement of the sae and if no recourse 
is had to that machinery the entries ih the record will be présumed to be correct 
tll the contrary is proved. As pointed ott by Kulwant ‘Sahay and Mac- 
pherstn, JJ., in Abhiram v. Chintamani, if there are two records gf rights 
prepared at different times entries in both of them will be presuméd éo be ‘cor- 
rect entries of facts existing at the time the entries were‘ made and there is 
nothing in the law which would entitle a party to say that the entry in the® 
subsequent record is rebutted by the entry in the previous record. In accord- 
ance with these principles, in Bhupendra Krishna Ghose v. Abdur Rahaman’, 
M. C. G®ose, J., had held°that when there is a conflict between an old record 
ofrights and a regent record of rights the recent record is presumed to.be.cor- 
rect. and not as rebutted by the entry in the old record as the entries relate to 
different periods of time. .The rebuttal of the presumption of correctness of 
the later entry will have to-be made by other and independent evidence. The 
instant decision has taken this view and in doing so stands supported both by. 
the language of the statutqry provisions and the precedents on the point, 
. A z ô 


RAM Tarak Sinana v. Saveram SINGHA, I.L.R. (1943) 2 Cal. 192. 


* This decision deals with a point in tenancy’ law practically uncovered 
by sauthority. One of the grounds on which a ryot may apply for a reduc- 
tion of rent ufder section 38eof the Bengal Tenancy Act is “that. there. has 
been a fall not due to a temporary cause, in the average local prices of sta- 
ple food-crops during the currency of the present reni”. Section 38 of the 


Madras Estates Land Act cgnéains ae Similar provision couched in 
similar language. The meaning of the words ‘‘not due to a tem- 


e porary cause’ is made, somewhat baffling and obscure by regson of the 


negative form adopted. ‘Temporary’ is ‘the antonym of permanent. 


, In the context, of tenancy legislation the latter term is employed not absolutely 


but in a relative sense merely. It does not mean ‘lasting ‘for ever’; it only 


means lasting indefinitely’. As obseryed by Holmwood and Walmsley, JJ., 
s 


in Babu Krishna Sahay v. Palakdhart Rout®, the word ‘permanent’ should be 


e censtrued with? refererfce to existing, conditions aud the more uncertain. the 


result is he more it must be held to come within the meaning of the term 
“pefmanent’. Indefiniteness of duratioy is thus a necessary concomitant of 
permanance. If the duration is limited or certain then permanence is lack- 
ing. This is also gonsistent with the accepted expositions of the word ‘tempo- 
rary’. Bouvier* defines ‘temporary’ as that which is to last for a limited 
time.e Do the Words ‘not due to a temporary cause’ in. section 88 of the 
Bengal Penancy Act and section 38 of the Madras Estates Land Act mean 
due sto a permanent cause or due to a cattse which might continue over an 
indefinite period of time? This doese not seem to be quite the sense 
in which those words should be undewstood. In both Acts in detailing 
the other grounds on which reduction, of reft may be claimed, such as, ‘deterio- 
ration of the séil, the term ‘permanent’ is used. Only in regard to fall in 
prices the expression ‘not due to a. temporary cause’ is employed. If: ‘not 
temporary’ can be ‘equated (is ‘permanent’ there is no reason why the legis- 
lature should have preferrdd to use different language with reference’ to: fall. 
in prices as a ground for reductiofi of rent. Will it not therefore be justifiable. 
to infer that by the words ‘not temporary’ the legislature contemplated a state 


1. (1926) I.L.R. 6 Pat. 342. 3. (1915) 25 Cal. W.N? 1157. 
2. (1934) 61 Cal.L.J. 18. 4. Law Dictionary, p. 573. A 
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of affairs somewhat different from ‘permaneht’, in 
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other words a cause whith 


while not being fleeting or evanescent would af the same time uot remain for long . 


~- 


either, a cause the effect of which will be felt for a 
but not very long? In regard to fall in prices the 


period no doubt indefinite. - 
event occasioning the fall: 


might itself not be temporary, as fòr instance, a glut in thé locality due to 


absence of demand from outside, or its influence on? 


the public may not be tem- 


porary, as for examPle, where an order which had frozen the stock is suddenly 


withdrawn, or its effect on prices’ may not be temporary, due tor ihstance, to 


prices being controlled for tite duration of the war. 
the periog during which the fall in prices is likely 


From whatever standpoint 
to continue is*sought to be 


assessed, if it is clear on the facts ot the case, that stfch duration will be inde- 
nite and at the same time will be neither short nor prolonged, it may legiti- 


mately be said that the fall in prices is due k not to 


a temporary cause’. 


SP ! 


Saparappr Gazı v. RAHIM Bux Morua, (1943) 2 Cal, 204. a P 


A practice point of some importance in the law relating to receivers fell 
to be considered in the above case which held that where a receiver is charged 
with wilful default or gross negligence with regafd to the administration of 
the property placed in his charge an inquiry into the allegations should be 
made in a summary proceeding under Order 40, rule 4 of the Civil Procedure 
Code and the parties should not be referred to 4 separate suit. “If the. enungi- 


ation was intended to be absolute it will not be 


agy to reconcile it with autho- 


rity; if however it was intended to indicate what ordinarily should be dene ite 
would be un-exceptionable. Prior to the introduction of the present Order 40), 
rule 4, in Coomar Satiya Sankur v. Ranee Golapmonee Debee*, it was held that 
where there is a queStion of the teceiver’s liabiify to render account? the pro- 
per. course is either to postpone the passing of accounts until the question .of 
the ‘receiver’s liability is established by suit -or to pass the accounts reserving 


the rights of the parties to establish’ by suit @ny claim thatemay be made against 

the receiver. In other words a suit was considered in such circumstances to . 

be the proper mode of obtaining rédress against thee receiver. In Kamatchi 
S 


Ammal v. 


undaram Aiyar?, a different view Was disclosed and “it was stated 
that redress against the receiver should generally be sought in the very pro- ° » 


ceeding in which he was appointed. The new Order 40, rule 4 provides that . 


in case the receiver fails to submit accounts or fails 
the Court directs or occasions loss to,the estate by 


to pay the afount dueeas 
his wilful default or gross 


negligence the Court may diyect his properly to be attached and may sell such ` 


property and apply the sale proceeds to make good 


any amount which mayebe 


found due from him or any loss occasiyned by Aim, The Madras\ Amendmeht 
to Order: 40, rule 4 makes it absolutely clear that the Court may at the instance 
of any party to any suit or proceeding in which a receiver ehês been appointed 


or of its own motion at any time make an enquiry 
has been occasioned by his wilful default or gross 


inter alia whether any.loss® - 
negligence, provided how- 


ever that the Court may, where it js alleged that loss has been occasioned to ` 


the property by the wilful default or gross neglig 


ence of the receiver, réfer 


the parties to a suit. The nature of thé provision contained in Order 40, rule 4 
as amended in Madras was considered in Somasundaram Chettiar v. Kannam- 


mah, and there seems to be some differenceeot opiuio 
adopted by the Court. According to Mockett, «J., 


n as to the procedure to be 
Order 40 contemplates un 


enquiry in cases of wilful default or gross negligence but ès not designed to 
cover what n substance is a case of conversion; wilful default is far removed 
from deliberate fraud and where fraud is alleged the matter, is suitable for a 
sut "only. The other learned J udge, Bell, J., observed that Where there is any, ` 


charge of fraud igvolved.the Court must deal with 
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it either by &n enquiry or 
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by directing’ the parties to a suit. With respect, it is submitted that to lay, 


down categorically that where fraud is alleged a®suit only should.be brought does 


- not’ allow for the discretion exercisable by, the Court under Order’ 40, rule 4 


as it stands. Whether an inquiry can proceed or whether. the. parties should 
be directed to a Suit must turn on the facts*of each case and cannot be the sub- 
ject of an absolute prescription. The same “position would be essentially true 
under Order 40, rule 4 as it stands elsewhere. Ordinarily the Court would be 
bound to deal with all matters relating to the receiver in the very proceeding in 
which he was appointed, Chidambara Nadar v. Mahahnga Nadar! anda sepa- 
rate suit is fot necessary Suresh Chandra Banerjee v. A. K. M. Enamel Hug’. 
Even where the accounts filéd by the receiver have been pdssed but afterwards 
it.is found that there is a difference’in the amount received by him the prope? 
course .is to hold an enquiry to find out whether the reeelver- had occasioned 


any loss pyehis wilful default or ‘eross negligence and*to pass an order under 


ə Order 40erule 4. In Sabal Chandra Kar v. J atindra Mohan Ghose®, Rankin, d., 


held*that where the case was of a complicated character the parties should be 
referred'to a suit only and that that was the practice pursued by the Calcutta 
High Court. The learned Pudge observed: ‘In my judgment, the rule that an. 
application of this charactér should be made by a suit, whether it be right or 
wrong, has been, recognised for a long time in this Court. In my judgment, it 
is at any rates a good general rule in cases of any complication, because there 
is ‘manifest inconvenience. . # . in dealing with complaints of this character 
without a properly framed plaint and without a suit being brought in a regular 
manner”, On the authorities it is clear that in cases of allegations of wilful 
default or gross negligence against a receiver, (7) the Court has a discretion to 
proceed either*by way of a summary enquiry or refer the parties to a suit; (it), 
génerally the Court would prefer to adopt the former course only; but (ùt) 
veliere the matter is complicated, as for instance, by allegations of fraud, con- 


. e. 


- version, etc., being made, it is desirable to refer the parties to a suit. In so far’ 


as in the case under notice, which was one where none of the complications exist- 
ed, the Court held that the party should not be directed to a suit but that the 
allegations against the receiver should be enquired into by a summary proceed- 
ing, the conclusion is consonant with authority. But there are certain observa- 
tions in the judgment, open to comment. On page 208 it ge€ms to be suggested 
as a proposition of law that a summary enquiry alone would be open and that 
no'suit would Jie. It is stated: “This (Order 40, rule 4) contemplates a pro- 


. feeding of a summary character and not a suit (italics ours). . . . The order 


that thesproceeding can culminate in is an order for attachment and sale of the 
pxoperty and the proceeding has to be cqnducted by the Court itself and not by 
the party in whose favour the order is made, If Order 40, rule 4 had simply, 
enunciated a righé and not the procedure, the provisions would be quite anoma- 
lous, for a suit would undoubtedly end in a decree which has got to be executed 
by the successful party in the usual way and nothing. would be left in the hands 


. of the Gourt’’. On page 209 however the suggestion seems to be’ that a suit 


mag lie, but it is ‘not essential’, On page°210 occurs the statement: ‘In our 
opihion it cannot be said that a separate suit is the only remedy where. a 
receiver is sought to be made liable on thé basis of wilful default and gross neg- 
ligence and it is quite open to the Court te*investigate the matter in-a proceed- 
ing under Order 40, rule 4 of the Civil Procedure Code”, This last observa- 
tion is unexceptionable. To say that. the Cotirt may order a summary enquiry. 
is ohe thing; to say that a summary enquiry alone would be the proper remedy 
is altogether a different thing and’ hence the remarks on page 208° if they fend 
towards such a conclusion Shoul@ be understood in the lfght of the observation 
on page 210, ¢ited supra. ae 
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o abe ZEMINDARI CQ, LTD. v. CHANDRA SINGH Dupuuria, L.L.R. (1943) _ 
2 Cal. 245, ° See 
In Earl of Darnley v. Proprietors, ete., of, London, Chatham .and Dover Railway}, 
-it was laid down that a waiver toetfford an effective plea must have been inten- 
tional and with knowledge of one’s rights. The position was expressed in different 
languages in Earl Byguchamp v. Winn®, by Lord Chelmsford, who remarked : “There 
can be no doubt that adyuiescence to operate as an equitable estoppel must be 
with kyowledge that the party acquiescing has a right which would be available 
against that which he has permitted to be enjoyed.” In India, the doctrine is to be 
found cléarly expounded in Dhanhukari Singh v. Nathiya Sahu®, where it was observed: 
“A waiver is an intentional relinquishment of a known right, ‘Thére can be no 
° waiver unless the person against whom the waiver is claimed had full knowledge 
of his rights ahd of “facts which would enable him to take an effectual action for 
the enforcement of suck rights.” The same view has been expresse ie Nadershaw 
Sheriarji v. Shirinbai Bapwji*. In the case under.notice the question atose in gon® 
nection with the right of a landlord. to claim additional rent in respect of land’ which 
had accreted to the holding. In coming to the conclusion that the right cannot be 
deemed to have been waived, the learned Judges oint out that ‘‘ waiver is the 
abandonment by conduct of aeknown right. It is an implied agreement not to 
exercise legal rights.” The doctrine that there can be no waiver in respect of 

< unknown rights is one which is strictly in accord with authority. e j 

: 4 


SUSHIL CHANDRA PRAMANIK v. EMPEROR, I.L.R° (1943) 2 Cal. 322. à o 


Three views more or less are to be found in judicial expositions of the scope of 
section 256 (1) of the Code of Criminal Procedure. In one view failure to comply 
with the provisions of the section does not render the trial illegal and c&n be cured 
under section 537 in the absence of any prejudice having been caused to the accused, 
Phuman Singh v. The Crown®, Mt. Ghasiti v. Th? Crown®, King-Emperor v. Chhajfu’?, 
Nisar Ahmed v. Emperors. The second vieweisethat such failure vitiates the trial, 
see Ramchandra Modak v. King-Emperor®. An intermediate View stands revealed in, 
certain rulings which have held that ia case the accused isnot represented by counsel, e” , 
failure to comply with section 256 (1) cannot beecured under sectiom537., Typical 
of that line of cases is the decision in In re Raju Acharil?, o -° 


Section 256 (f) states: “ If the accused refuses to plead or does not plead or 
claims to be tried he shall be required to state at the commencement of the next 
hearing of the case or, if the Magistrate for reasons to be recorded in wyiting so thinks 
fit, forthwith, whether he wishes to cross-examine any and if so which of the wit 
nesses for the prosecution whése evidence hasbeen taken.” In Subrahmanm Ayyar v. 
King-Emperor4+, it was pointed out by the Privy Council that disobedience to'an. e 
express provision as to the mode of trial is not a mere irregularity but an illegality 
which will vitiate the proceedings. In King-Emperor v. Chhajjug, the opinion was 
expressed by Kendall, J., that the provisions in secti 4 provisions relating 


ion 256 are no 
to the mode of trial and. failure to follow them does not amount to rhore than iregu-" - , 
"larity in procedure. In that case the accused was not represented by «ounsel ; , 

nor in the case of Nisar Ahmed v. Emperor’. But in In re Raju Achari}® Jackson, Ta 
explained the scope of the provisions to be that where the accused is represented 

by counsel from the outset, he may geyerally be asked under the section to cross- 
examine forthwith for the simple reasgn that the accused will not be prejudiced and 

It is convenient to arrange a date for the subsequent attendance of,the prosecution 
witnesses before they disperse ; that if, however, he is asked forthwith, with a view 
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to recalling the witnesses forthwith, fuller reasons will be required, because it is 
‘ usually convenient to the accused to have an interval in which to study-the depositions 
already on record and discover material for the cross-examination of witnesses ; 
but that if an accused is not represented by ¢gunsel reason must be shown for not 
postponing the question to the next hearing by which time he can have consulted 
counsel. The learned Judge pertinently asks: “ When can itgbe said that failure 
of justice has been occasioned by refusing an accused ap oppOrtunity to consult a 
legal adviser? The very difficulty of answering the question would suggest that 
he should have at least the opportunity to go in fof advice. Justice shôtld not 
merely be done but should also seem to be done. With respect, it may he pointed 
out that the view of Jackson, J., seems to be the correct one to take. The instant 
decision holding that the failure of the Magistrate in that case-in directing thee 
cross-examination of the prosecution witnesses forthwith without. recording any 
reasons for the same did not vitiaté the trial was rendered on different facts ; for. 
gn that caf the accused was Tepresented by counsel who cross-exarhined the pro- 
sectttign witnesses Withott protest against the procedure adopted in refusing an 
adjournment and directing the cross-examination to be made forthwith. 


-e ———< oe 
OFFICIAL TRUSTEE OF BENGAL v. LOUISE CHIPPANDALE, I.L.R. (1943) 2 Cal. 325. 


Two queStidns of great interest in the law of trusts fell to be decided in this case; 
namely, whether a trust can be created in respect of a fund contingently on the fund 
subSequently coming into existente and whether the rule as to certainty of subject- 
matter could þe held to be sati$fied where the amount in respect of which the trust 
ys constituted is not a liquidated sum at the time of the creation of the trust. The 
rulings, English and Indian, have made it clear that for such purposes as attachment 
through a garnishee order, etc., he amount should be a liquidated amount ; else 
it will not be attachable, see Hall v. Pritchett1, Howell v. Metropolitan District Railway 
Co,* In Sabju Sahib v. Noordin Sahig*, it was held that for purposes of the Succession 
Certificate Act, 1889, section 4 (1) (a) there is po debt where there is no obligation 
to pay a liquidated sune of money. A similar conclusion was reached in Doraiswami 


o ° Padayacht v. Vaithilinga Padayachi* with reference to section 25 of the Indian Contract 


° Act. e 
e 8 » : . r bd 
In regard to a trugt, section 6 of the Indian Trusts Act only requires that the 
* author of the trust should indicate “ with reasénable certainty e. . . . the trust 


property.” In Halsbury’s Laws of England ë also it is stated that “in order to 
raise a trust, tHe property to be affected by it must be either expressly designated or 


KA s9 defined that«t is capable of being ascertained.” The object of the rule is thus 


e identification or ascertainment ef trust property. A precise or meticulous 
definition of the same is therefore not essential. It is further stated in Halsbury® 
“that a trust may be declared c®ntingentl? of a fund on its subsequently coming 
into existence. In In re Turcan”, the Court of Appeal in England held that the 
benefit arising under a contract'under which a policy-holder has a right to recover 
_ gertain sums of mpney from an insurance office in certain events can validly be made 
the sftbject of a trust and that even a covenant in the policy that it should not be 
sassignabl@ will not preclude the settlor from giving the trustees the benefit of the 
money either when it was received or by executing a declaration of trust. Section 8 
of the Trusts Act no doubt lays down that the subject-matter of a trust must be 
property transferable to the beneficiary ang that it must not be merely beneficial 
interest under a subsisting trust. It is howevet to be noted that the condition as to 
transferability must be satisfied only at*the time when the transfer under the deed 
to the benefitiary is to take place and secondly that the bar of a beneficial interest 
under a trust being the subject of a fresh trust cannot operate where the fresh trust 
is not of a beneficial interest merely but of the very property which has been received 
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under an earlier trust, see Pestonji v. Falbhoy?. It looks therefore as if neither the 


contingent character of the fund nor its being “indefinite and unliquidated as to the. 


amount can be a bar to the constitution of a valid trust. This view seems to fit- 
in also with the provisions of the Transfer ofsProperty Act. ‘Fhe definition of an 
“ actionable claim ” in section 3 includes “ a claim to any debt dr. to any beneficial 
interest in movablewroperty whether such debt or beneficial interest be existent, 
accruing, conditional or contingent ” and under section 130 suck debt or interest 
is transferable with or without consideration. 2 


ee ‘ e ° 

In the case under notice, a settlor—while still in the service of a railway company 
and as slch a member of the Provident Institution,of the company—executed, in 
June, 1928, a deed by which he purported to transfer to two trusteeseupon certain 
trusts, “the sum of money to which he would’ be entitled as a mémber of the Provi- 
dent Institutioh of the company, i.e., Rs. 33,000 or thereabouts, and any other 
moneys to which on his tetirement from the service of the company he might become 
entitled as a subscriber or member of the company’s Progident, Institution.” The, 
settlor retired in 1935. He received Rs. 72,468 and odd, of which, about Rs. 54,000 
were invested in securities. He died in 1939. It was argued that at the date of 
the settlement the amount payable to the settlor oneretirement was not capable of 
ascertainment and further it was contingent and dependent şpon whether the 
settlor made or continued to make a voluntary subscription in addition to the 
compulsory subscription, whether the company was gble to pay any contwibution, 
etc. On the facts it is clear that there was certaizty as regards the origin and nature 
of the trust property. The uncertainty related to the quantum merely. Between 
the making of each deposit and the retirement of the member the*debt goes or 
accruing. It is an accruing, conditional or contingent debt and as such can be the 
subject of a trust as held in Jurcay’s case?. Further. the amount of azmember’s credit 
in the Fund is also a beneficial interest in movable property to which the member is 
entitled and as such can be the subject ofa valid disposition under the provisions of 
the Transfer of Property Act. f 


ISHA Prakasa GANGULI v. A. KêBasu, I.L.R. (1943) 2 Cal. 397. 


It is always a question of great nicety whether money provitled by a third 
party and paid toa pressing creditor by a bankrupt is or i8 not recoverable by the 
trustee in bankruptcy. One may with respect agree with the statement of Wright, nie 
in In re Drucker : Ex parte Basden®, that “it is not a very easy matter either in 
point of law or in point of fact to decide.” The crucial matter to copgider is whether 
in the circumstances of the „particular casg the money could be regarded as tĦe 
bankrupt’s. Judicial decisions on this question afford limited assistance only. 
According to one line of cases, advance ef money as and for a specific purpose wquld 
per se give rise to an implied trust, see Toovey v. Milne*. In that case a bankrupt 
destrous of settling with his creditors sent his wife to borrow from his brother-in-law 
a sum of £120 for that purpose. The money was lent and there was no stipulation 


for its return if the object failed. In fact the object did fail and the money was ' 


returned. In an action by the trustee in bankruptcy to recover the amoune, Abbott, 
C. J., held that the money having beeħ advanced for a special purpose, it stood clothed 
with a specific trust and carried an implied stipulation that it must be returned to 
the lender should the purpose fail. dn Edwards v. Glynn® there was an express 


. Stipulation for the return of the maney if the purpose failed and therefore it was 


easy for the Judges to find that the amount stood impressed with a trust. The 
decision of Herridge, J., in In re Hopley: Ex parte The Trustee’ followed that in Toovey 
v. Miine? though the action there was one by the trustee in bankruptcy to recover 
the amount from the creditor who had accepted payment from the debtor, notwith- 
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standing his having had notice of an available act of bankxuptcy by the debtor. 


- A second line of cases would seem to prescribe an objective test and examine the 
- belief of the accepting creditor to determine whether the money in question was only 


a loan by a third party to the debtor or whetherit had been advanced for a specific 
purpose and theréfore ttood jmpressed with a trust. In re Rogers: Ex parte Holland 
and Hannen? and In re Drucker : Ex parte Basden? fall in that catggory. * In the first of 
these cases, where the bankrupt seems to have been a curiosity In his way, in that he 
never used*to pay his creditors until they had presented petitidns in bankruptcy 
against him and then paid just to avoid the bankruptcy, the creditor to whom 
payment was made had more than once been assured that the, money pani was not 
the debtor’s but.that a friend Was finding it. In the latter case‘it was found that the 
payment wag accepted in the belief that the money was not the debtor’s money? 
The decision in*In re Watson : Ex parte Schipper? seems to suggest that, for a trust 
to be inferred, there should be not nly a prohibition by the person advancing the 
money ofts being used for any other purpose but also evidence that the accepting 


*creaitor “is told amd believes. *. . . that the money had come to him in that 


understanding.” Standing apart from the other cases is the ruling in Inre Snyder : 
Ex parte Pixley4. There after the presentation of a bankruptcy petition against 
the debtor, with a view to secure an adjournment of the hearing of the petition so 
as to effect a settl@ment with the creditors in the fheantime, a sum of £1050 was 
paid by the debtor to the creditor concerned, the amount having been advanced 
by a third part¢ for that purfposg The object being specified an inference of trust 
would well be warranted in accordance with the conclusions in Toovey v. Milne* ° 
Gave, J., however found that the money became the money of the bankrupt and 
proceeded to obsdtve: “Of course if a third party for some purpose of his own 
wished a delay and for that purpose was willing to pay a sum to the creditor for that. 
consideration only, it might be aegood answer to an application of this kind,” This 
ruling was considered in In re Rogers: Ex parte Holland and Hannen? as a decision 
restirig on the findings in that cage. 

"In the case under review, money was depostted, after admission of an insolvency 
petition but before adjudication, by the insolvent under Order 21, rule 89, Civil 


e a" Procedure Code, to set aside a sale of property held in execution of a money decree 


passed against him. The money se deposited had been taken from the brother-in- 
law of the insolvent. It was found that the money had been advanced to him 
with a view to help him out of his distress. ‘The material facts*here were Just the 
same as those in Toovey ¥. Milne. The learned Judges however held that there was 
nothing to show that the money had been carmarked for the purpose of making a 


e deposit without*any liberty to the insolvent ‘to apply it to any other purpose and 


hence thesmoney could be recovered By the Official Receiver as part of the estate 
of the insolvent. As was observed of the ruling in In re Snyder : Ex parte Pixley’, 
the"decision under notice should be treated’ as one of fact merely, though how far 
the finding itself is warranted in view of the approximation of facts there to the 
facts in Toovey v. Mime’ may remain arguable. 
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Sroredary oF STATE FOR INDIA v. NAWAL KISHORE, I.L.R. (1943) All: 223. 


The chief interest of the above case lies in the emphasis attached to the provi- 
sions of section 80 (d) of the Céde of Civil Procedure as being mandatory. After. . 
its amendment by the Government of India (Adaptation of Indian Laws) Order, 
1937, section 80 (d) requires that, where a suit is sought to be brought against the 
Secretary of State, notice of suit shotild have been delivered to br left at the office 
of a Secretary to the Central Government, the Political Secretary, and a Secretary 
to the Provincial GSvernment of the Province where the suit is»to be instituted. 
The short question that fell to be decided on this requirement was whetHer a notice 
of suit*Served on the Collector of the District where the suit was instituted was 
sufficientcompliance. ‘The cause of action in the instant case had no doubt arisen 
before the amendment of section 80 but that fact was ‘rightly ignored as the pro- 

ecedure to be followed is only that in operatign at the time of the institution of the 
suit. In Bhagchand Lagadusa v. Secretary of Siate1, Viscount Sumner had observed : 
“ Section 80 is express, explicit and mandatory and it admits of no implications or 
exceptions.” The noble lord added: “ To argue that the plaintiff had a right 
urgently calling for remedy while section 80 is merely proce@ural # fallacidus „æ .° 
The section imposed a statutory and unqualified obligation on the Court.” It 
falls to be noted that the observation refers to section 80 as a whole and not merely 
to any part of it. In view of the categoric nature Of the observation, in Venkata- 
rangiah Appa Rao v. Secretary of State®, it was held that it was not*open to the Court 
to make “‘ exceptions or qualifications to the explicit terms of sectioh 8@ on account 
of considerations of hardship and absence of prejudic@ or detrimer to the interest 
of the Government.” In the same case on appeal’, the learned Judges -considered 
Viscount Sumner’s observations as to section 80 being mandatory as “ applicable, 
to everything and every condition contained in that section.” In that vitw it will be futile 
to found a distinction between the several limbs of that section, that some of them 
are conditions precedent requirirg strict compliamce so so to giv jurisdiction to 
the Court while others are relatively inconsequential whose violation would amount 
only to a material irregularity that can be condoned or waived. The view fotiad 
in Hirachand Himatlal Marwadi v. Kashinath Thgkyrji Fadhav* that it is open to a party 
protected by section 80 to waive his right to notice does not fit in with the principle 
that a statutory requirement which ig imperative cannot be waived. Sir Lancelot “Je 
Sanderson’$ observation in Gaekwar Baroda Statg Railwa} v. Hafiz Habib Ul Hagë?» 


ih respect of sections 86 and 87 of the Civil Procedure Codg that the provisions arë , 


statutory and imperative and cannot be waived would seem to be equally apposite ° 
in the context of section 80. Ifthe rule barring suit against a foreign prince, etc. 
was merely one of international law or non-statutory, it may be, tMat a breach o 
it can be waived by the party affecteds Where however the suit stemds statutorily , 
prohibited except when a particular cours@ és pursued, non-pursuit of that course 
cannot surely be cured by an absence of objection or belated objection bythe 
party concerned. If this approach is @orrect, it*would follow that the rulings in 
Purna Chandra Sarkar v. Radharam Dassya®, Ram Narain Prasad v. Ram Kishun Prasad’? 
and other similar decisions that delay in objecting to notice @nder section 80 as 
being defective may operate as a waiver may require re-considerajion. It will alsa 
follow that the Government’s being only a pro forma party to the action Will be ` 
irrelevant as regards the necessity for strict compliance with the provisidns of thee 
section, Province of Madras v. Maharaja of Jeypore®. As was held in the Provinge of 
Madras v. Vellayyan Chettiar’, where the notice is defective there is no compliance 
with section 80, which means that the®Court has no jurisdiction to try the action, 
Thus in the instant case, inasmuch asthe notice of suit was lodged with the Collector 

e 


[|] y e 7 
1. (1927) 53 M.L.J. 81: L.R. 54 I.A. 338: LL.R. (1938) AU. Gor 6P.C). a: 
LL.R. 51 Bom. 725 (P.C.). 6. 
(1930) 59 M.L.J.923 : 1.L.R. 54 Mad. 416. 7. I.R. 1934 Pat. 354. 
8 43P 1 M.L.J.° 93. 
9 


A.LR. 1935 Mad. 369. (19 
(1942) 44 Bom.L.R. 72 (1944) 2 M.L.J. 85. 


7. ; 
(1938) 2 M.L. 11: LR. 65 LA. 182: 6 ; 
N.1.C. : 





— 


2. 
4. 
5. 

| 4 


I. (1943) 2 M.L.J. 282 


362 „THE “MADRAS LAW’ JOURNAL (Nra). [1044 


pad 


and ‘not with the persons on whom it had to be served under section sd there was 
no compliance with the section and hénce the Court had no jurisdiction to entertain 


_ the suit. f _e ° 


” Karuan Rar u. Kasur Natu, L.R. (1943) All. 307. 

~ Itis a narrow point that fell to be decided4n this case which holds that so long 
as a widow does not claim a partition under section 3 (3) of the Hindu Women’s 
Rights to Property Act, 1937, the status of a joint Hindu family cHotinues and the son 
of a payee under a promissory note can sue on it tvithout fhaking the payee’s widow 
a party to the suit. The same conclusion had been reached in Madras in Satyangsayana- 
charlu v. Narasayma?, on similar facts and on practically the same lines of reasoning. 
Both decisions suggest that haugh the widow may not be 2 cqparcener she is yet 
a member of ‘a joint Hindu family so long as she does not call for partition and as . 
such her son can as manager bring a suit on behalf of the joint family of which she is 
a member. Dicta as the status of a widow under section 3 (2) of the Act are con- 
flicting. Somt suggest that the widow becomes a coparcentr. Thus in Saradambal 
&. Subbaram& Aiyar?e Venkataramana Rao, J., observed that “she is conferred the 
same status as that ofa male owner.” In Rosammav. Chenchiah®, Mockett, J., remarked 
that “there is nothing whatever in the Act which suggests that the Hindu widow 
does not acquire the status dia coparcener.”” ‘This view to some extent derives 
support from the oonclusion in Chinniah Chettiar ve Sivagami Achi* that the widow 
takes a fluctuating share under the Act and she will be entitled only to that interest 
which hêr husbagid had he been alive would have taken on the,date of the partition, 
no matter when he died. A defiħition of the widow’s position differently is to be 
found in Natayajan Chettiar v. Perumal Ammal’, where Horwill, J., said: “She was 
wot a coparcener before her husband’s death and she was not one afterwards.” 
An*jntermediate view has been taken in the instant case on this matter. Some of 
the problems depending on a prgcise definition af the widow’s position under the 
Acteand the desirability of having an authoritative elucidation of her status have 
beer adverted to in (1944) 2 M.L,J. pp. 5-7 (N.LC.). 

in the case under review the question was one that fell to be disposed of without 
much difficulty. Eveneif it be that*the widow under section 3 (2) of the Hindu 


e „Women’s Rights to Property Act becomes only a tenant-in-common with the co- 


parceners of her husband, the manager of the” family will still be compefent tore- 
presènt her in Atigation, Authority is afforded by the rulings in Bemola Dossee v. 


e Mohun Dossee® and Sukhadakanta Bhattacharjya w. Jogineekanta Bhgttacharjya’, which 


related to cases of Dayabhaga joint families. In Lingan Gowda v. Basan Gowda8, 
Lord Phillimore stated: “In the case of a Hindu family where all have rights 
it is impossibleesg allow gach member of the,family to litigate the same point over 
and over again, and each infant to wajtetill he becomeg of age, and then bring an 
action or bing an action by his guardian before ; and in each of these cases therefore, 
the Court looks to the explanation. 6 to section 11 of the Code of Civil Procedure 
to see whether or not the leading member of the family has been acting on behalf 
of minors in their interest, or if they are majors with the assent of majors.” Such 
assent could certainly be presumed from the very fact that one of the members of 


` the family is permitted to be in management of the family estate by the other members 


ef the family, see Sukhadakanta Bhattacharyya v. Jogineekania Bhattacharjya”. ‘These 
pringjples would indicate that even if the widow under section 3 (2) of the Hindu 
Women’s Rights to Property Act acquires nly the status of a tenant-in-common 
she could effectively be*represented by the manager of the joint family in litigation 
appertaining to the family and be bound by itwresult. A fortiori if her status is that 
of a coparcener. e ° 
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Inamutan o. MUHAMMAD Ipris, I.L.R. (1943) All. 580. 


A somewhat piquant situation tending to obscure the teal issue is to be noticed 
in this case where the scope of*@rder 21, rule 86 of the Civil Procedure Code fell: 
to be considered. The effect of failure on the part of the purchaser to pay the full 
amount of the purchase money payable by him into Court, before the Court closes 
on the fifteenth day from the auctioh sale of the property under*Order 21, rule 85, 
is set out in.rule 86. That rule prescribes that in default of payment within the 
period mentioned ifthe preceding rule, the deposit (made under Order 21, rule 84) 
may if the Court-thinks fit, after defraying the expenses of the sale, bè forfeited to 
the Gevernment and the property shall be re-sold. Three conflicting views have 
emerged,in regard to the scope of this rule. According to one view the Court is not 
bound to order the property to be re-sold on default of payment ; the Court has 
a discretion to do so or not and can extend the time for making the deposit, Basawan 
Dube v. Anpurna Kunwar. If the Court so extends the time for deposit, according 
to a decision of the Mgdras High Court, “ probably it is an irregularity only and 
does not render the sale a nullity,” Subramaniyam N&mbudiri v. Vykunda*Kammathi?. 
A second view is that the Court cannot accept the deposit Beyored the time spetifie 
in Order 21, rule 85, and that the discretion under rule 86 is confined to forfeiture 
and not to the re-sale of the property, Nawal Kishorg v. Butiu Mal’, A. R. Davar v. 
Jhinda Ramt, Monni Aidruz v. Mira Mohideen5. A third and intermediate view is 
that time can be extended bey8nd the period allowed for makihg the deposit with 
the consent of all the parties concerned, Radha Kishan v. Hari Singh®, K alipada Mukherji 
v. Basanta Kumar Datta”. According to the last dtcision when® by consent, the 
balance of the purchase money was received on a date to which the period provided 
by Order 21, rule 85 was extended and the procedure prescribed in default.of such 
payment was not followed and no re-sale was held, though it is tfue that section 148 
would not authorise the enlargement of the period as the period is one fixed by 
the statute and not one fixed by the Court, stile by reason of the consent of the 
parties the irregularity in the procedure is waived and the old sale should ir’ the 
circumstances be viewed as a new sale. With respect, it is submitted that the 
second view alone seems to be cornect. Thg provision as to the time within Which 
the deposit is to be made being express, explicit, and statuftory should be regarded 
as imperative. Acceptance of depgsit outside that time cannot be construed ale e 
an irregularity in “ publishing ” or “ conducting” tHe sale withjn the meaning 
of Order 21, rule go, as the words “ publishing ” or “ cgnducting ” the sale can o 
have reference only to proceedings that take place till the sale is actually held and” e 
cannot cover what takes place after the 25 per cent. depostt is made, A. R. Davar v. 
Jhinda Ramt. It is also significant that while in regard to forfefture of deposit, 
rule 86 uses the word “may,” in regard to the holding of a se-sale tif? word employed e ` 
is “ shall.” Further the deoisions propounf€lang the first view stand either repudiated 
or not followed in the very Courts where they were rendered, see Nawal Kishore v. 
Buttu Mal?, Monni Aidruz v. Mira Mohiæ&en5. Abdve all the second view alone Would 
seem to be in consonance with the spirit of the Privy Council rulings on other pro- 
visions of the Code, that where the provision is statutory and txplicit there can be 
no room for either exceptions or implications, Bhagchand Dagadusa v. Secretary of States, 
Gaekwar Baroda State Railway v. Hafiz Habib Ul Hag?. j j 


@ 

In the instant case, while the purchaser had not made the deposit in timé, 
the judgment-debtor had first filed an application under Order 21, rule g@ and 
later an application under rule 89 making the necessary deposit and withdrawing 
the first application. The later application had however been filed out of time 
and no relief could therefore be given thgreunder. But in the „iew that default 
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by the purchaser to deposit the purchase money in time avoids the gale if his favour, 
a re-sale of the property must be held. Since however the judgment-debtor had 
- deposited the entire decree amount in Court wherf he filed his application under 
Order 21, rule 89 that amount stood appropriated to the decree there was nothing 
outstanding for execution to proceed and therefore no re-sale could be held. 


Mewa Ram v. Karan SINGH, I.L.R. (1943) All. 745. e 
An intriguing question was decided in this case where it wé. held that when a 
person covenants to do a thing which is lawful and does all that.was réquired of 
him under the covenant but its continuance is prevented by a subsequent enaétment 
of the Legislature he cannot be compelled to refund any sum received by him under 
the contract which when rade was perfectly valid. A certain landholder had, 
after ejecting His teaant from the holding, accepted nazarana from-a person whom 
he had inducted ihto possession subsequent to the eviction and gonferred occupancy 
rights on him., The newcomer was attually able to have enjoyment of the holding 
for three years only, when, as the result of an Act of the U. P. Legislature the ejected 
tenaftsbecame entitled tooccupancy rights in the holding from which he had been 
ousted in the first instance. ‘Thereupon the disappointed new tenant brought an 
action claiming refund of the nazarana he had paid to the landlord. Reliance 
was placed on section 65 of the Contract Act. A lease no doubt carries with it a 
covenant for quiet €njoyment for the duration. Arfd at the time the suit contract 
was entered ito the landlord was certainly in a position to confer occupancy rights. 
In the circumst&nces, sectiorf 65, of the Contract Act seems inapplicable. The 
section advérts to void covenants only. A repealed covenant is not synonymous 
with a void covenant. Further the landlord had done all that he should-do under 
thesterms of the céntract. The question then arises whether a guarantee against 
Acts*of the Legislature can be read into a covenant for quiet enjoyment. As re- 
marked by Lord Atkin in Bell v.eLever Brothers, Ltd.1, “*nothing is more dangerous 
than to allow oneself liberty to construct for the parties contracts which they have 
not in terms made, by importing ¢mplications which would appear to make the 
contract more businesslike or more jys%” Persons in general are taken to contract 
with reference to the existing law only and cannot be taken to have provided by 
**implication against impossibility of performagce arising by reason of an Act of 
the Legislature subsequent to the contract, see Newington Local Board v.*Cottingham 
° Local Board®, Metropolitan Water Board y. Dick*. In Merwanji Mancherji Cama v. 
> Syed Sirdar Ali Khan, Fulton, J., held that a guarantee against duture Acts of the 
Legislature cannot be implied in a covenant for quiet possession. An approximation 
to tHe facts in the instant case is to be found in Devt Dayal v. Baini Ram 5. In that 
° cage a person haul entered into a contract to,print certain advertisements in 60,000 
copies of a paper in a particular year. e "An advance of Rs. 660 was paid. All the ~ 
copigs were actually printed and some 56,550 copies had been sold. The copies 
had however been forfeited by Gdvernment under the Defence of India Act and 
rules framed thereunder. Refund of the amount advanced was claimed. It was 
held that the case canmot be said to come within the purview of section 65 because 
- the defendant had carried out his part of the contract and the loss must therefore 
lje wheredt had fallen. Sir George Rankin’s observation in Muralidhar Chatterjee 
©. International Film Co., Lid.6, that “ where a,payment has been made under a 
contact which has, for whatever reason, become void the duty of restitution would 
seem to emerge” can gefer only to contratts which were either ab initio void or 
which became void subsequently. In the cast under notice, at the time of entering 
into the contract the conferment of occupancy right was within the power of the 
landlord ; nqr did the contract tel rgb become void because the landlord 

had carried out his part of it and there was no nire to be done by him. 
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NOTES OF RECENT CASES. 
@- š 
Happell, J. m 4 i :Venkątaramana Rao, In re. 
14th Juty, 1944. < Crl.R.Ç. No. 446 of 1944. 


(CrI.R.P. No. 420, 9f 1944. 


i . 
_ Criminal Procedure Code (V of 1898), section 176—Statements ‘recorded under of 
witnesses to be examined at the preliminary enquiry—Gopies of—Right to. ° 


There can be no objection to the Magistrate granting copies of the stafements*recorded 
under section 176 of the Code of Criminal Procedure, of witnesses who are going to be 
examined at the preliminary enquiry. -` -° - -> i è 

e e . š . a 

Emperor v. Muthiah Swamiyar, 1.L.R. 30 Mat. 466, distinguished. ° h 


A. S. Sivakaminathan for Petitioner. 


9 e 
The Public Prosecutor (V. L. &tluraz) op behalf of the Crown. ° 
KS; — ? 
. m . “a. 
Kuppuswami Ayyar, Ji - 6 Nagendrudu and others, Im re. 
14th July, 1944. i Crl.R.C. Nos. 863 and 864 of°1943. | 
è : °(Cri.R.P. Nos. 809 and 810 of 1943.). S 


_ Defence of India Rules (1939), rule 81 (4)—Notification by District Collector requiring 
licensee for sale of kerosene to give correct receipts to customers, exhibit board notifying 
the price at which oil was sold and other particulars—Retail dealers wha are not bound to . 


take owt licenses—Not liable to conviction fgr contravention Of notification. e œ 


The Collector of Guntur issued a notification, dated 15th May, 1943, ia respect of 
sales of kerosene oil by which the licenseg was to issue to every customer a Correct receipt o 
giving the name, the license number, the Wate of the transaction, the quantity sold, tht rate 
at which the article was sold and the total amount charged and was to keep a duplicate of 


“the same to be available for inspection on demand by any officer antleorised by the Collector. 


l Every licensee was further required by the notification to display and keep inga 
prominent position in his shop or other place of business a copy of the list of nsaximum’ 
price of kerosene fixed by the Collector and a copy of the correct list of stock @eld by him. 


In a prosecution of a retail merchant dealing in kerosene for a contraventiongof the 
notification in that he did not issue recaipis for the sale of kerosene and did not -exhibit 
any board notifying the price at which éhe vil was sold, . 


Held: The use of the expressior® “licensee” indicates that it is only persons who have 
to take a license and who have a license that are to comply with the provisions of the notifi- 
cation. In the absence of any .ngtification or ruwe framed which would require „retail 
- dealers in kerosene to take out licenses the accused cannot be found guilty of contra¥ening 

the provisions of the notification issued by the Collector. k e 


M. S á Ramachandra Rao and B. S. Ramachandra Rao for Petitioners. 
@ a 
The Pyblic Prosecutor (V. L. Ethiraj) on behalf of the Cgown. 
K.S. d ae AA e 
e 


lac S 
|| e . 


, e eo 
Happel, J. 3 Sundara Rao, In re. 
14th July, 1944, j Cri.R.C. No. 282 of 1944. 
-* (Cri.R.P. No, 268 of 1944.) 


. Railways Act (IX of 1890), sections 59 and 107—Manager of chemical stores allowing 
dangerous acids to „be transported Uy, railway as harmless chemicals—Failure. to take 
precautions requirede under section 59—Liability—Blens rea—Not necessary. 


_ Where the manager of a chefnical firm is grossly negligent in that, he allows dangerous 
-acids to be transported by a railway as harmless chemicals and fails 46 distinctly mark the 
goods as dapgerous on the outside of the packing as wequired by section 59 of the Railways 
Act, he is hable to be convicted for an offence under section 107 of the-Railways Act. 
The déctrine of mens rea has no application. All that is ‘necessary for the offence to be 
completed’ is that the goods should be dangerous and that the provisions of ction 59- 
have not been complied with. e . : 


Hearne v. Gartog (1859) 121 E.R. 26, distinguished. a 2 a ., * 
C. R. Krishù@ Rao for T. A. Ramachaiidra Rao for Petitioner, , 
The Crowne Prosecutor (P.e Govinda Menon) on behalf of*the Crown. 


e K.S. e å e , 

Wadsworth, J. - Revenue Divisional Officer and Land Acquisition Officer, 

19th July, 1944. Tellicherry v., Elia Raja of Chirakkal Kovilagam, 
:6 A.A.O. No. 422 of 1943, 


Land Acquisition Act (I of 1894), sections 18 to 288 Jurisdiction of the Court under— 
Limits and natuve of—Order of District Judge remanding case to Collector for fresh 
enquiry-—aN on-apipealability—Interference by High Court in revision. 


The jurjsdiction of the Court utder sections 18 to 28 of the Land Acquisition Act is 
a jurisdiction to enquire into objections to the Collector’s award and to make an award 
siself after h@aring the relevant evidence. The Act does not empower the Court to 
remand the case to fhe Collector for a fresh enquiry and for a further award. 


Though strictly speaking there is no right of appeal against the order of a District 
Judge declining to make an award, the order involves a material irregularity in the exer- 
cise*of the special jurisdiction and can be interfered with in revision. 


e The Government Pleader (K. Kuftikrishna Menon) for Appellant. 
D. Ramaswami Aiyangar for Respond€ht. i 
KS — : 


ea” T e 
Mockett, J. è o Periyandeva Chetty, In re. 
> 2lst July, 1944. we e Cri.R.N. Nos. 243 and 1512 of 1944. - 
NA : e : (Crl. R.P. «No. 231 of 1944.) 
SS N l (Taken up No. 5 of 1944.) 
Criminal Triul—Charge of receiving stolen goods—Evidence—Necessity of proof that 
- goods were recen¥y stolen, ` KN è 


* In order to show that a man is guilty $f receiving stolen gaods it is essential that it 
must be preyed that the goods- were recently stolen. 


= 8. T. Sundararajan for Petitiones. @ 
_ The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 
K.S.’ o 7 ee | 
A Happell, J. a 3 - ~ Rajammal, In re. 
26th July, &944. l Crl.R.C. No. 355 of 1944. 


è (Cri1.R.P. No. 338 of 1944.) 


Ctiminal Procedure Code (V of 1898), section 488—“Maintenance” of illegitimate 
children—Quantum—Not Minited to cost of food, clothing and lodging—Cost of education 


to be considered in fixing amount. ä 


It cannot be said that maintenance is mot intended to go further than to ensure to 
the wife. or children food, clothing angl lodging. The ‘cost of education, etc., can be taken 
into! consideration in fixing the amount. of maintenafice of illegitimate children. 


9 © , 
Mi. Kumli v. Emperor, A.T.R. 1925 All. 73, disapproved. 


G. Gopalaswami for, Petitioneg. e æ a 
K. Kalyanasundaram for Respondent: š 
K.S., ~ aan i . 

s . e 


Happel, We 0 0 i Appukutti Chettiat, In re. 
28th July, 1944. + è Cri- R. C. No. 324 of 1944. 
(Crl. R. P. No. 308 of 1944. 


e e ; 
_, Defence of India Rules (1939), Rule 81 (2): aid (4)—Order of District Collector prohi- ` 
biting export of chillies outside the District withoyt pernut—Absence of provision in the 
order -for confiscation of goods exported in contravention of the Order—Confiscation of 
goods exported im contravention of the drder—Confiscation under section 517 of the Criminal 
Procedure Code (V of 1898)—Not permissible—Defence of India Act (1939), section 3— 
Applicability. * AN . 

On the 16th July, 1943, the Collestor of Coimbatore made an order under cule 81 (2). 
of the, Defence of ‘India Rules prohibiting the export of chillies from any place within the 
district tò any place outside the*limits of the district except under and in accordance with 
the terms pf a permit from that District Collector or any other officer specially authorised 
by him in that behalf. An amendment of that order was issued on 29—6—1944 providing: 
that the Court might order confiscation of property in respect of whiclf the Court is’ 

*satisfied that ‘the order has been contravened. In*respect of an attempt on 12—10—1943 to 
export chillies in. contravention of the District Collector’s order the accused was convicted 
and the cart load of chilligs was directed to be coitfiscated. On revision. : 

Held, that ‘in view of the provisions of section 3° of the Defence of “India Act, = 
section 517 of the Criminal Procedure Code being inconsisten® witls rule 81 “(4) e 

Defence of India Rules, the Magistrate has no jurisdiction to pass an order confiscating the 
property under section 517 of the Criminal Procedure Code. Rule 81 (4) does make pro- 
vision for confiscation and confiscation may be ordered by the Court only if the order of the 
District Collector,so provides. i 
Emperor v. Gulamali Bin ‘Husain, 43 Bom.L.R. 872, relied on? a 
Narasimha Chettiar v. Emperor, 1943 M.W.N. 180 (Cr.), distinguished. æ 
@ 


G. R. Jagadisan and J. R, Alwar Naidu for Petitioner. > 


The Public Prosecutor (V. L. Ethiraj) on behalf pf the Crown. 





K.S. x e bf s a 
Mockett, O.C.J. and Kuppuswami Ayyar, J. Shaw Omadchand Kashiram & €o. 
lst August, 1944. œ» ve Haji Sattar Hajf Peer, Mahamed. 


O.S. App. No. 49 of 1943. 


Contract—Sale of goods—Breach by buyer repugiating the contract—Damages—Mea- 
sure of—Absence of evidence of market-value—Recourse to real prices proved aboute the 
time of due date—Propriety, . e o 


o 

- Where in respect of a breach of contract for the purchase of certain goods by the | 
buyer no evidence with regard to the garket-rate was givep by the buyer, the judge is e 
entitled to fix the amount of damages on such materials as were before him, for instance, 
on evidence of actual sales about that time. If the market-rate i uncertain, then recourse 
may be had to such surrounding circumstances as affect the probabilities and among them e 
to real prices proved*® about the time of the due date. The Judge is entitled on evidence 
of actual sales on the 3lst December to find that it was reasonable to infer hat on the 29th . 
of December (the date of the breach of contract) the market-rate was fhe same aseon 

è 





the 31st. è ov š 
Shndar v. Gordandas, I.L.R. 26 Bom. 23% at 239, relied on. A 
B. Sitarama Rao and Messrs. Mehta & Tarwady for Appellant. e o 
S. Srinivasaraghavan for Respondent. e s T 
| KAS. 
King and Bell, JJ. ` Subba Reddi and others. Petitioners. s 
3rd August, 1944. Crl No. 15 of 944." - 


(Crl.R.P. No. 14 of 1944). 


Special Criminal Courts (Repeal) Qrdinance XIX of 1943—Paragraph 3—Convictions ° 
and sentences by special magistrate appointed under Ordinance IT of 1942 in trial which ofght 
to have been by a jury—Validity of. e š ; 

ms special magistrate appointed under @rdinance II of 1942, found 12 accused persons 
guilty of various offences of rioting, arsen and dacoity all of which he held to have been 
committed. Before an appeal preferred againstethe conviction was heard by the Sessions 
Judge, Ordinance II of 1942, had been grepealed by Ordinance*XIX of 1943, and under Hag 
provisions of the Repealing Ordinance’ the appeal came before the Spssions Judge of the 
District who set aside the conviction of six of the accused and confirmed the conviction of 
the remaining six. l 
| On appeal by the persons whose conviction was affirmed 4t was contended that the provi- 
sions of Ordinance XIX of 1943, cannot apply to the trial by the Speci&l Magistrate as that 
trial was under Ordinance II of 1942, which had been declared ultra vireg by the Federai 


NRC œ ° 


4 


Court arid therefore the convictions were invalid. It was argued that -becauke ‘Ordinance 
XIX of 1943 in paragraphe3 does not réfer to a jury at all but deals only, with trials bya 
Sessions Judge or an Assistant Sessions Judge all cases gn which triaJs ought to have been 
- ‘before a Sessions Judge by a jury have been omitted from: the scape: of ‘the, Ordinance, and 
therefore the sentences passed at such trials cannot be validated. ee 
Held, negativing the contention, thate reading the Criminal Procedure Code as a whole 
there is no warrant for the argument that a tria? before a Court by jury is necessarily 
a trial which is not held by a Judge. Accordingly paragraph 3 of. Ordinance XTX of 1943 
has the effect of validating the sentence passed by the Special Magistgite in this case. 
'` Roland Braddell, A. S. Sivakaminathan and S.eVenkatachalam for Petitioners. 


1 


The Assistant Public Prosecutor’ (N. S omasundaram) on behalf of the Crown. ' a 
K.S. , a ag oe 

‘ è a e ag ; 
King and Bel, JJ. me Suryanarayana and others, Imre. 
7th August, 1944, e g P Cr1.R.C. Nos. 885, etc., of 1943. , 
a= ° : (Crl. R.P. Nos. 831, etc., of 1943.) 


Special Criminal Courts (Repeal) Oxdinance XIX of 1943, paragraph 3 (1) and (2)— 
Appeal agawst tonviction in triakunder Ordinance II of 1942—OByjeciton to validity of trial 
æn the ground that it was got in accordance with Criminal Procedure Code, mot open. 


. - Inan appeal under Ordinance XIX of 1943 against a conviction under Ordinance IT 
of 1942, it was, argued that anything which Ordinance XIX of 1943 may have said in 
paragraph 3 (1) is subject to the paramount right granted in paragraph 3 (2) of filing an. 
appeal, and that when once an appeal has been filed every possible point was open to the, 
appellant. It was centended that the trial before the Special Magistrate was illegal and 
not in accordgrceewith the Code of Criminal Procedure and therefore the sentences should 
be set asde and a retrial ordered 5 
Feld, that the Repealing Ordinance provides that the sentence by the Special Court 
under Ordinance II of 1942, shall have effect and continue to have effect subject to a right 
wf appeal, as if the trials had been duly held under the Code of ‘Criminal Procedure, and 
the right of appeal ia also given subject to the same proviso. Accordingly a contention that 
the {rial was not in fact held under the provisions of the Code of Criminal Procedure and. 
was therefore invalid was not open to the accused in the appeal. 
K. S.” Jayarama Aiyar, C. èr Venkatanarasimham and V. Suryanarayana for 


Petitioners. 
-* The Public Prosecutor (V. L. Ethiraj).on behalf of the Crown, 
. K.S. . a. 
e“ Horwill, J. ; Alamelu Ammal v. Rangai Goundar. , 
° 7th August, 1944. o . C.R.P. No. 1866 of 1943. ' 


: ‘Stamp Act VII of 1899), Article 49 (b)—Scope—Promissory note undertaking to pay 
a 4 sum within two years—Stamp duty paygble on—Jection 35 (a) of Stamp Act—Applicabt- 
ay. ® 
or A promissopy note worded “I shall pay to you or to your order within two years the, 
said sum . . .” was stamped with two one anna stamps which would be correct only if 
the promissory®mote was one payable on demand. On a contention that the document, 
was really a promissory note payable on, gemand, g 
eld, that inasmuch as under the document the debtor was given two years’ time within 
e which to pay the debt and within that time the promisee could not enforce the debt, 
the promissory note is not one payable on denfind and therefore not correctly stamped. 
The definition of a promissory note in the Stamp Act is much wider than in the Negoti- 
able Instruments Act. eAccording to Article 49 of the Stamp Act, which deals with the, 
_ duty payable on promissory notes, a sum of one anna, two annas, Or four annas should bet 
° affixetl to a promissory note payable on demand. The second part of-that Article refers 
to all otlmr promissory notes and therefore includes not only those instruments which are 
promissory notes only under Stamp Act but alsogthose documents which are promissory 
not® under the Negotiable Instruments Act but which are not payable on demand. ` As 
promissory note like the, suit document whicheis payable after two.-years would therefore. 
come within the scope of Article 49 (b); and the duty i lag on such an instrument would 
be the same as on a bond, because it is payable mpre than one year after the execution'of. 
the note. è e : 
; Although. the duty payabte on the suit note is the same as that on a bond, the docu- 
ment is in fact a pr, missory note and therefore cannot be admitted in evidence even on: 
payment of the penalty under section 35 (a) of the Stamp Act. 


T. V. Ramanatha Aiyar for Petitioner. r R 

S. Ramachandra®Atyar for Responflent. e a 

K.S. 9 E e var E 
e i : : 


Shahabuddin, J. `. | Sundararamaraju v, Lakshmidevamma. 
8th August, 1944. A.A.A.O.~Nos. 156 and 157 of 1943. 


4 6 4 e 
Practice—Sesond appeal—Finding* of fact—Finding that a settlement was executed by ` 
a debtor with intent to defeat or delay creditors—Soundness of conclusion from—Question - 


of law which can be interfered with in second appeal. |“ 

Though a finding that a settlement Was executed by a debtor with*intent to defeat or 
delay his creditors is one of fact which cannot be questioned the soundness of a conclusion 
from that fact, which¥was in question, is a matter of law open to interference in second 
appeal. ; Dan W a 
I.L.R. 20 Cal. "93, relied on. 


P. Satyanarayana Rao for Appellant. 


r e 


V; Vieyanna for Respondent. , i f ahi 

Y K.S. i ; KA ak 
Horwill, J. eee Annammg v. Kanakamma. 
9th August, 1944: j C.R.P. No. 1091 of 1943. 


e s 

Madras Village Court? Act (I of 1889), section 73—Peition to District Mugsiff under 
—Scope of jurisdiction of Munsiff in revision. Pa r 

The District Munsiff can interfere under section 73 of the Madras Village Court Act 
with the decision of a Panchayat court, only on one of the grounds mentioned therein. 
He is not at liberty to reconsider the evidence as if he were a Court of Appeal and inter- 
fere in revision because he comes to a conclusion on a quStion of fact different from that 
of the Panchayat court. Where a Panchayat court has come to the conclusion on the 
evidence adduced that the suit was not barred by limitation the Districg Munsiff has no 
jurisdiction to-interfere. ` s 





B. V. Viswanatha Aiyar and D. Munikanniah for Petitioner. 7 5 
Respondent not represented. ' A ° os 
K.S. | g 4 Ag 
Happell, J. Sundararajulu Naidu, In re. 


9th August, 1944. ; Cr1.R.C. Nos. 994 of 1943 and 115 of 1944, 

| (Cr1.R.P. No. 936 of 1943 and 108 of 1944). 

Criminal Procedure Code (V of 1898), section 488—Wife whose petition for main- 

tenance has been rejected—Cannot get maintenance By a subsequent petition based on the 
same evidence and allegations. ° ei 


Though a wife, whose petition for maintenance has been rejecfed is not precluded from 


filing a fresh petition, a Magistrate cannot grant maintenance to her when another Magis- * Je 


trate has already dismissed a petition by her based on eXactly the same evidence and 
allegations, on the ground that they were insufficient to justify the grant of*maintenances 
The petitioner in person. “e 6 38 
S. S. Rajagopalan and T. K. Rajagopalan for Respondent, 
The Crown Prosecutor (P. Govinda Menon) on behalf of the Crowne 


K.S. re / Ve o8 
Horwill, J. i ° O Oo Satyanarayana v. Narayanamurty. 
llth August, 1944. - C.R.P. No. 109Z of 1943. 


o 
_. Trusts Act (II of 1882), sections 73 aed 74—Removal. of trustee who is “unfit’—Suit 
if necessary. 
Section 73 of the Trusts Act was. not intended to deal with qyestions requiring an 
elaborate inquiry, -but with matters that could suitably be disposed of in a summary inquiry. 
Where from the documents on record it is clear that the trustee in question had committed» 


breaches of trust and was therefore not fit to continue, the Court can apply sectiôns 73 
and 74 of the Trusts Act. o : 


A.I.R. 1943 Sind 223 and A.I.R° 1930 Sind 41, relied on. 


In such a case a suit is not necessary .e f “$e a ke 
D. Narasaraju for Petitioner. — e ; Aa & eee 
V. Viyyanna for Respondent. o ee ae T ee 
K.S ` 0 A 

. e A 5 


Kuppuswami Ayyar, J. ii Subbayya v. "Govindamna. 


11th August, 1944, : A.A.A.O. Nos. 232 and 233 of°1943. 
Compromise—Suit for maintenance by wife against husband—C ompromise by which 
hugband and wife weresto hve together and in cas@ of disagreement diusband to pay main- 
tenance at certain rate to wife—If opposed to‘ public policy—Execrting Court if can go 
into the validity of compromise decree, e 
NRC e ` l ° 


"6. 


d 2 6 
: E A i | 

JA ‘suit’ filêdiby a-wife against: herehusband and his brother for mainténance endéd*in 
, a fconipromise’ and “a ‘decree: was. passed’ urider which it was agreed that .thé -husband..and3 


; or ‘not is a qüestion 
which the Court recording the compromise was cdmpetent.to -decide, . Thesdecision of 


ela = 


r 


řesisted. 9 e. 5 


future separation“ Accordingly the compromise was not illegal and_execution: cannot be: 
r ae a.t ` - Eee Secs ~= re eae z re amp » x aA e- a age ee ee: a = 
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e A. Lakehmayya for Agpellant. oe A A ae ts E ee Na sa 
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Pa. Suryanarayana for Réspondent. TEN ae ee ae 
_— te r= Se d mo tr 5 4 4 e - a - > = ahi fa =. =; -r e oy Er =) = 

. oe K.S.. to - - l kain p - Re: - * “Foe m we g 
$ — P sa dk KA -e 6 - : Grae oe PA, _ Rie ig SN ms 
:Shiahabuddin, Ju he aie, Pattabhiramayya v. Subba Rao and others. 
Alth: August, 1944, © ANG a core oT e A" CO LR. PNO. 857 of 19435 


ee ‘Specific ‘Relef: Ác (I of i877), ‘section 30 and” Regisiration “Act (X VI of 1908)? 
sectiowm49, Proviso—Applicabiljty—Unregistered award relating. to’ immovable properiy—. 
Su to enforce—Cannot bé allowed ‘as suit for specific performance -treating the award as 
a. contract, ° i sr en bang ee a 


e 4 = macai = a fe x ' - 
m An award® relating to a dispute under a lease though registrable under section 17 of 
‘the Registration Act was not registered. It was contended that the fact that ‘it has 
not been: so registered did not make it inadmissible in view of the proviso to, section-49 of 
° the Régistrdtion eAct which':runs “gs follows:—Provided that the unregistered: ‘doctiment 
affecting. immovable propefty and“required by this Act or the Transfer of, Property Act, 
1882,. to’ be ‘registered may be received as evidéricé of a céntract. ih-a suit for ‘specific . 
performance under- Chapter II of tife -Specific Relief Act. e Y oe we ee 
ft was contended that the awardgshould be considered to be on ‘the. same basis asa 
contract-and in that :sen$e the proviso was applicable to the, present: cases. o int 77 
e.°- Held, that an award is not a contract and capnot be made admissible in evidence and 
the. suit cannot be treated af one for; specific, performance of the contract., e 7 -007 
“D. Narasaraju for Petitioner. ` ` ia a Lh 


-rn 


e = satan SN AG Faken si na NG 
a a P. Somasundaram and P. Suryanafayana fof Respondent: o ee oe 
K.S, . m ba fe ._¢ H =. $ = ii ag Wa i z5 ak A 
Fappell, J. ° mi l Rathnam Pillai, In re. 
” e 24th August, 19%. è A A Crl.R.C. No. 442 of 1944. 
ws si a .. (Crl. R.P. No. 416.0f--1944). 
=» > ` Borstål, Schools Act (V of 1926), section 8—Sentence of less than two years’ detention 
. cangiot be imposed—No provision in the Act fpr sentences to “be served consecutively. ` 
Under section 8 of the Borstal Schools Act, a sentence of less than two yéars’ deten- 
J tion cannot be imposed and the: Act makes, no -provision - for’ setitefices. to be served 
consecutively. > l E og ee TE OS te 
. © The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. ` i ; 
Ai - “Accuged not represented. ae aie ee 
° KD. ; ; ; a ee a ate ee RC 
King and Bell, JJ. eo co -----~ -| Manavedan v.;Mahadevi. 


29th August, 1944, ” . A.A.O; No.. 268- of 1944. 


e 
Civil Procedure Code (V of 1908), section 47emd Order 40-—Dismissal of one- receiver 
with intention of appointing a successog—Not a mattér falling within section 47, Civil 
Procedure Code—Order not abpealabje 7 _ 
© The dismissal of a réceiver by a Court not for restoring property to'.the possession 
of aly of the parties*but with a view to appoint a successor to the receivership ‘is not a 
matter falling, within section 47, Civil. Procedure’ Code..--No appeal ‘lies against such” order. 


= © K. Kuttikrishnas Menon ani C. b. Swaminathan for Appéllant,: :: +> Bee 
D. A. Krisma Variar and T. S. Narasinga Kao ‘for Respondent. c; e a n 7°)! 
K.S.” = naa * a oor Ok 
oe 
= e 


Chandrasekhara Ayyar, J. 3 Venkatasubbamma v. Subbamma. 
llth August, 1944. _ e l S.A. No. 1638 of 1943. 
Co-owners—One co-owner in possession realising entire rents .of joint property—N ot 

- @ trustee liable to account to the other for what might and ought to have been recetved— 

Not lable for interest on the share of the renis,collected—Trusts Act (II of 1882), sec- 

. tions 94, 95 and 23. € . 

` Where all that is established is that the plaintiff andethe defendant were co-owners of 

a building which way rented out from time to time as a shop by the defendant, the latter 

is not the trustee for the plaintiff merely because he is in enjoyment of the joint property 

and collects the entire rents and profits himself. The defendant will therefSre be liable 
only fon the plaintiff’s share ofethe rents of the house actually received and cannot be made 
liable for what he might and ought to have received. There is no liability for interest 
under section 94 of the Trusts Act though the defendant was in possession of the property 
having the whole beneficial interest therein. That Alone will not constitute a breach 





not 
Of trust as eontemplated by section 23 of the Trusts Act in which event albne interest will 
bécome payable. k e " 
“" K. Umamaheswaram for Appellant, . ; 

`: Ch. Raghava Rao for Respondent, ‘ e s 

“K.S. ; i e oe e 

Kuppuswami Ayyar, J. | S. Viswanatha Iyar v. E. V. Kalyanaramf Iyar. 

18th August, 1944. A.A.O. No. 785 of 1943. 


Constructive res judicata—Evecution proceedings—Orgler for attachment—Implied effect 
—Subsequent dismissal of execution petition for non-payment of batta—Fresh execution 
application—Right of petitioner to®execute—If can be questioned by “he judgment-debtor. 

When an order is passed in execution directing attachment of the? pfaperties of the 
judgment-debtor, there is an implied finding that the petitiener at whose instance fffe order 
In execution was passed was entitled to execute the decree. The fact that the erder 
directing execution does not ‘fructify’ and the petition, is eventually dismissed for non- 
payment of batta could not stand in the way of the previous order in exeaution operating, 
as res judicata. It is unnecessary in such cases that there should beean express decisiom. 
As a decision which must be implied will also operate as res judicata the judgment-deBtor. 


is barred by res judicata from raising in any subsequent execution application the plà of 


the right of the applicant to exécute the decree. : 
A.V. Viswanatha Aiyar for Appellant, 
T. R. Ramachandra Aiyar for Respondent. ° K ° 
V.S. s— 4 
. The Chief Justice and S hahabuddin, J. fsmail Abdulla Sait, In re. 
23rd August, 1944, ü ..Crl.R.C. No. 333 of 1944.* 5 
° (Cri.R.P. No. 317 of 1944.). 


i e 

Madras Prevention of Adulteration Act (III of 1918), secfion 12 (2)—Goods' seized 
? kala of a charge of selling adulterated coffee—Power of magistrate to order it to be 

estroyed. 

On a charge of selling adulterated coffee, the goods seized can be ordered by the magis; 
trate to be destroyed irrespective of the conviction or acquittal of the accused. Under 
section 12. (2) of. the Madras Prevention of Adulteration Act, ewhether # not a complaint 
is laid before a magistrate of any offence unde» the Indian Penal Code or under the Madt&s 
Prevention of Adulteration Act, if it appears to the Magistrate on taking evidence that an 
article is adulterated or other than what it purports or ¥s represented to be, Ne may "miler 


. 


alia order it to be destroyed, 


V. Rajagopala Mudaliar for Petitioner. l 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crowh. 


K.S. @ e 
Happell, J. - l Meenakshi Ammal,” In re. 
24th August, 1944. a Crl.R.C. No. 35@ of 1944, 
ie (Crl. R.P. No. 334 of 19044). 


Penal Code (XLV of 1860), section 425—Demolition of well platform by usufruetuary 
‘mortgagee—When mischief. m ° 

The damage caused by the demolition of a well platform by a usufructuary mortgagee 
ofthe house and compound including the wel] would not amount to mischief within the 
meaning of section 425, Penal Code, if the mortgagee had, merely removed the platform 
either by accident or in the ordinary “course of enjoyment of .the property ds usufructuary 
mortgagee for the more convenient use of the well. But ‘where eit is removed only to 
spite the owner and not in the course of enjoyment, it is mischief within the meaning of 
the secteon. f , , 
>e A. S. Sivakaminat%an for Petitioner. f ae se = 

The Public Prosecutor (V. L, Ethiraz) on behalf of the Crown. e 


V.S. kananga aan n Wi 


NRC * : 


©. Defence of India Rules. 


30th August, 1944, è 
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Somayya, J. no 


*Mohammad Ayisha Beevi v. Samankatna Nadar. 
S.A. No. 869 of 1943. 


._  Mahomedan law—Gift—Possession given of bulk of properties—Validity of the entire 


gift. A 


Where possession of the bulk of thè properties under a gift by a Mahomedan was 
actually given to the donee, the sentire gift will be valid and will confer a title on the 


donee to sue for possession of the properties which could not be dglivered being in the 


possession of third parties. 


Authorities discussed. l i a : 

S. K. Ahmed Meeran for Appellant. . oe 

C. S. Venkatachariar and D. Ramaswami Aiyangar for the Ist Respondent., 

K.S. . ih. ——— 4 

Horwill, J, e | Raja Manuru Venkata Hanumantha Rao v. ‘Ramakrishnayya.’ 
7th September, 1944. C.R.P. No: 1545 of 1943. 


Province Insolvency Act (K of 1920), sections 34 (1) and 28 (2)—Scope—Dunages 
gor use and occupation of (gnd by the insolvent—Smt for—Leave of insolvency Court not 


neces Sw y. 


Damages for use and occupaticn are in the nature of unliquidated damages and such 
damages due by an insolvent would come within the provisions of section 34 (1) of the 
Provincial Insalyency Act which prohibits the proving of such debts in insolvency and 
a suit for the same would be maintainable even withoutethe leave of the Insolvency Court 


under section 28 (2) of the Act. 
B. Fi Ramanarasiu for Petitiqner. 
M. S. Ramachandra Rao for Respondent. 


K.S. ° 
2 ° wi 
” „Happell, J. j Viswanatha “ Chetti; In re. 
7th September, 1944. Cri. R. C. No. 539 of 1944. 
® . 


. ° » (CrILR.P. No. 510 of.1944.) 
food Grains Control Order, 1942—Breach of condition in licence—Offence punish- 


able under rule 81 (4) of Defence of Indta Rules (1939). 


“The conditions of a licence under the Food Grains Control Order should be regarded 
as part of that order itself and any comtr@vention of*any one of the conditions would bea 
contravention of an order made under rule 81 (2) and punishable under rule 81 (4) of the 


(1943) 2 M.Iẹ J. 378, followed. o . 
I.L.R. 26 Cal. 571, distinguished. 
V. R. Srinivasan for Petitioner. p e 
The Public Prosecutor’ (V. L, Ethiraj) on behalf of the Crown. 
oes 5 —— 
°° Happell, J 


e ` Padmanabha Aiyar and another. 


14th September, 1944, ; s “Crl, R.C. No. 311 of 1944. 
. j (Crl. R.P. No. 295 of 1944). 


Food Grains Control Order, 1942—Licensê for purchase, sale or storage in wholesale 


quantities issued under—Condition 6—Applicabihty to retail sales as well. 


Condition 6 of thé lieense for the purchase, sale or storage for sale in wholesale quan- 


_ titles of food grains issued to the first accused, a rice mill owner was as follows :— 


“A licensee shall, except when specially exempted by the Provincial Government in this 
behalf, iss&e to every consumer a correct receipt or invoice as the case may be giving his 
own name, address and license number, name, address and license number (if any) of the 
custéfner the date of the transaction, quantity sold, price per maund and the total amount 
charged and shall keep a duplicate of the same f be available for inspection on demand by 
any authorised officer of Government.” The sec&nd accused, the son of the first accused, 
who was managing the rice mill charged Rs. 27, which will be the price at the retail rate 
for a bag of boilederice instead of the wholesale rate of Rs. 25 but refused to give a receipt. 
In @ prosecutiqn for breach of ‘condition 6 of the license it was contended that the condition 


applied only to wholesale sales. 


Held, that the condition was applicable to retail as well as wholesale sales by the licensee 


and both the accused were liable to conviction for breach of the condition. e 


K. S. Jayarema Aiyar for H. Kut&tkrishna Menon and R. Siv@raman for Petitionexs. 


The Assistang Public Prosecutor (N. Somasundaram) on behalf of the Crown. 


Ke 
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| King and Bell, JJ. - 2° + 7 DH R. G. Rajan’v. Srinivasa Naidu. 
Oth October, 1944, > C.M.P. No. 3853 of 1944. 


; e . e : 
Court Fees Act (VII of 1870), section 35—Notification of 17th May, 1943 (G. O. No: 
5791) reducing court-fee chargeable in a suit for possession or joint possession between 
trustees or by trustee against ex-trustee—Not applicable to suit between rival claimants to 
6 l 


trusteeship. e 


A suit by, two plaintiffs claiming to be trustees of certafn trust property against defendants 
putting forward the kame claim, though ‘in a sense a “suit between trustees” does not come 
within the, scope of the notification published in Government Order No. 5791, dated 17th 
May, 1943 (in execution of the powers under section 35 of the Court Fees Act) reducing 
to a oht-third of the ordinary*fee,,in the fee chargeable in any suit for possession Or joint 
possession between trustees or between a plaintiff who claims to be a trustee and a de- 
fendant who is alleged “to have ceased to be a trustee. The intention of the Government 
was to restrict the notification to: suits in which the status of the defendant As trustee either 
at the time of the'suit or previously is undisputed. ° Š ' 


® 
Where the’ plaintiffs claiming to be trustees, do not concede that the defendants have 
any right to be trustees they cannot claim that only the rgduced court-fee snengioned in the 
notification need be paid. 


R. Sundaralingam for Petitioners. 
The Government Pleader (K. Kuttikrishna Menon), on behalf of the Crown, | 
A. V. Viswanatha Sastri and R. Viswanathan for "Respondents. 


. @ e & 
® a 


K.S. saate ara 
Horwill, J., i Purishothama Ra@ v, Satyadri Rao. 
12th October, 1944. S.A. No. 1537 of f943. 


e 
Limitation Act (IX of 1908), sections 19 and 20—Endorsement “towards the amoung 
due under this promissory note, the amounts paid previously have been *redited’”—Is acknow- 
ledgment of subsisting liability that saves time. 


9 
An endorsement in the® word§ “towards the ampunt due under the promissory note, 
the amounts paid previously have been credited” amounts to an acknowledgment of a 
subsisting liability and saves limitation. Venkatachalamiah v. Annapoornamma, (1942) 1 
M.L.J. 469: I.L.R. 1942 Mad. 590 (F.B.) and Ganesh Narahar v. Dattatraya Pandjirang, 
I.L.R. 47 Bom. 632, relied on. ki ee . 


` . e 
It is of little importance whether the endorsement refers to a contemporaneous payment 
or to a past payment. The endorseme@t must be construed as saying that certain payments e® 
were. made in the past towards the promissory noteedebt and that the remainder of the sum 


due had still to be paid. š 


B. V. Ramanatasu for Appellant. ° j ° 
K. Kameswara Rao for Respondent. l oi Se i - š 
. pes » i 
K.S. i $ ES e e e: © 
Happell, J. a *° Annamalai Mudaliar and others, Jn re. 
17th October, 1944. Crl.R.C. No. 476 of 1944. 
e e (Crl.R.P. No. 448 of 1944.) 


Madras City Police Act (III of 1888), section 75—Persons found to have been behaving 
in a disorderly manner—If should also have been drunk to be son%icted under section 75 
of the City Police Act. é 


It is not necessary for an accused person to be both drunk and disorderly in ortler that 
a conviction should be made under section 75 of the Madras City Police A®. It is an 
offence for a person to be found drifhk and incapable of taking care of himself and it is 
also an offence for a person to be guilty of riotous, disorderly or indecent behaviour Àn any 
public place. Decision of Horwill, J., in Crl.R.C. No. 55 of 01943, followed. 

U. S. Ramaswami Aiyar for Petiti®ners. 


The Crown Prosecutor (P. Govinda Menpn) on behalf of the Crown. 


K.S. @ —_-__—_—_® a 
Shahabuddin, J. : Lakshminarasamma v. Sami and others. 
18th Qctobtr, 1944, Di | C.M.P. No. 3042 of 1944. 


° Government of India Act (1935), section 205-—Certificate to appeal to Federal Court— 
Question sought to be raised to be specifically mentioned at the hearing én High Court. 
N. R. G. . 
6 + 


10 


To consider whether a certificate should be granted or withheld under section 205 of the 
Government of India Act, there must be something specific mentioned at the hearing with 
regard to the question sought to be raised on which the*High Court*could decide whether 

` there is reasonable ground for thinking that that question may be involved. 


'P. Satyanarayana Rao, T. Ramamutihi and D. V. Reddi Pantulu for Petitioners. 
V. Govindarajachari and S. Ramamurthi for Respondents. 


K.S. —— 4 
H l, f. The Public Prosecutor, Madras v. -Ponnu’Goundan. 
: 19th Deer, 1944, : _ Cpr. Appeal No. 529 of 1944. 


Madras Forest Act (V of 1882), sections 33 and 36—Timber transit rules, ule 2— 
Transport of seven head loads of fuel in a cart—Liability. F 


A person féund transporting fuel in @ cart cannot say that that fuel amounts to so 
many “head loads”eand so escape liability under rule 2 of the Timber Transit Rules. 
“Head load” in clause (d) of rule 1 pogtulating the exception clearly refers to a single 
head load par person. ö . 


e The Public Prosecytor @”. L. Ethiraj) in person. 
P. S. Kailasam for Respondent. 


K.S. .6 
Mockett, J. ° l *Kothukaranan and others, In re. 
20th October, 1944s Crl. App. No. 623 of 1944. 


Penal Code (MLV of 1860), "section 300—Attack with knives or sticks by persons with 
conufton intension to kill—Death caused by—Conviction for murder—Proper. 


In an attack with knives or sticks on an individual, it can seldom be said with certainty 
who it was that struek the fatal blow or blows. But it can often be said with certainty 
what the common intention of the assailants was. Where there is a common intention on 
the part of the assqjlants to kill, each of the assailants can be convicted for murder though 
it cannot be shown who dealt the fafal blow. 


Public Prosecutor v. Narasingadu, (1937) 2M.L.J. 490, distinguished. 
“Accused not represented. ga 


The Public Prosecutore(V. L. *Ethiray) on behalf of the Crown. 4 
e." K.S. ——> 
è . @ 
A 9 
Happell, J. ° Venkatasubbier, In re. 
” alst November, 1944. z o ° Crl.R.C. No. 838 of 1944. 
(Crl. R. P. No. 786 of 1944). 


Defence of Ingia Rules (1939), rule 75-A—Provision for requisitioning movable property 


(pad&y) by Grain Purchase Officer—Intra vires—Government of India Act (1935), sections 
e 302 (1) and 299 (29. ° ; 


6 
In a prasecution of the petitioners for ffilure to comply with an order requisitioning their 
paddy stockseissued by the Grain Purchase Officer a preliminary objection was raised that 
-the provision in rule 75-A of the Defence of Iftdia Rules for requisitioning movable pro- 
perty is lira vires the Government of India Act. 


Held: The requisitioning of movable property although not specifically enumerated 
in the Provincial Legislative list is clearly included in more general entries in the list— 
Gn item 27 is included “trade and commerce” within the province and in item 29 “produc- 
tion supplyeand distribution of goods”). The inclusion of the “compulsory acquisition of 
land” as a subject in the Provincial Legislative list does not mean that the acquisition of 
all oter kinds of property is excluded. Thoughj section 297 of the Government of India 
Act restricts the powers of the Provincial LegisMtures in regard to matters listed in items 
27 and 29 in certain respects, it does not restrict the power to requisition goods within the 
province. The power of the Provincial Legislature éo make laws with respect to trade and 
commerce within the province and with respect to the production, supply and distribution 
of goods, includes the power te requisition for public purposes, 


V. T. Rangaswami glyyangar and K. Aravanudhu Aiyangar for Petitioners. 
K.S. . ——— ° 


„ae e m ee een — 
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The Chief Justice and Clark, F. Phillip v. Muhammad Siddique Adam. 
1st November, 1944. i Referred Case No. 9 of 1944. 


Presidency Small Cause Court Rules—Order 21, rules 53 and 32—Execution—Seizure of goods in possession , 
of stranger as belonging to judgment-debtor instead of issuing merely a prohibitory order—Order dismissing claim 
petition with a finding that the goods belonged to the judgment-debtor—Suit under rule 53 to have the attachment’ 
set aside—Necessity for plaintiff to establish title to goods. e 


Where in execution of a decree goods in the possession of a stranger alfeged to belong to the 
judgment-debtor were seized and not merely attached by means'’of a prohibitory order as prescribed 
by rule 32 of Order 21, o¥the Presidency Small Cause Court Rules and the claim petition was dismissed 
with a finding that the attached goods belanged to the judgment-debtor, it is essential for the claimant 
in his suit under Order 21, rule 53 of the Presidency Small Cause Court Rules, to establish his title 
to possesion before he can proceed*to have the attachment set aside on the ground of illegalify. 

+ R. Ragswara Rao for Applicant. . 
. e 
R. Viswanatha Ayyar for Respondent. j a. 


K.S. -—— . 


e 
Mockett and Kuppuswami Ayyar, Fi. e Ramasubbayya v. Lakshminarasimham. 
1st November, 1944. ° Appeals No. 267 ahd %8 of 1948. 


Mesne profits—Collection charges on rents— When can be deducted in ascer@ininggnesne profitS—i1o bgr cents® 


as collection charges—No rule of practice in Madras Courts allowing it. 


It is only in cases where the person who has to pay mesne profits had no right to be in physical 
possession of the land but only to collect rent,it can be said that thare would be justification for deducting 
the collection charges out of the rent collected by him from the tenants in possession, for ascertaining 
the mesne profits. In a case where tht person is entitled to be in actual posSession then the mesne 
profits have to be ascertained with reference to the yield of the land ; and the net inm* after deducting 
the cultivation charges and other expenses would represent the ngesne profits payable to thé™decree- 
holder. There is no scope for allowing any deduction for collection charges. e 


There has been no custom of the people or practice of the Court of any definite percentage (e.2.; 
10 per cent.) being allowed as collection charges when the mesne profits are fixed witt? referenee to thee 
yield of the land and when the person liable to account for the mesne profits isẸntitled to be in actual 
possession of the land. ` 

LL.R. 62 Cal. 499; I.L.R» 27 Cal. 951, distinguisheg ; I.L.R. 1942 Mat 562, referred to 


G. Venkatarama Sastri for Appellants. : 


V. Subramanyam, N. Subramanyam and G. Durga Bai fof Respondents. a 


K.S. * —— eo P 


Horwill, 7. Periaswami Pillai v. Nellian Ambalam =» 


1st November, 1944. ° ‘ S. A. No. 815 of 1943, ° 


@ 
Practice—Suit against a person as sole legal representative—Discovery during course of suit Of existence of 
other legal representatives— Omission to implead them—Effecteon decree. 3 R 

If a suit is brought against certain persons as representatives of an, estate and the estate is suffi- 
ciently represented by them, then ihe decree in the suit is valid as against those who are not parties 
to the suit, if they are omitted from the suit due to ignorance of their existence. i 941) 1 ML. J. 
580, 30 L.W. 778, 32 Cal. 296 and A.I.R. 1988 Mad. 1199.} The general prinéfple is not affect 
by the fact that the plaintiff came,to know during the course of the suit that there was another legal 
representative of the estate. If the suit was properly Ynstituted against the estate, it coutd not cease 
to be one against the estate because of something that came to the knowledge of the parties Subsequéntly. 

. 


R. Gopalaswami Aiyangar for Appellant. 
S. Venkatesa Aiyangar for Respondent. . 
K.S. 


Mockett and Kuppuswami Ayyar, FF. Ramanathan Chettiar v. Odayappa Chettiar. 
and November, 1944. Appeal No. 338 of 19432 
Contract—Indemnity—Release by partner Of interest over assets and liabilities of firm on the undexpaking 

that releasee will pay off all partnership liabilities ang in case of failure will pay the releasors the loss or damage 


they might thereby suffer—sSale of releasors’ property gn execution of a decree agaifst the firm—Amount recoverable 
under the indemnity is value of the property and not the value for which it was sold in execution. 


In settlement of disputes between ex-partners a rglease was executed by two af them after receiving 
a cash payment reciting that “‘ the releasors have hereafter go maneer of interest over the two firms, 
its assets, outstandings, properties and liabflities. It is further agreed and declared that if the releasee 
fails to pay any of the liabilities and thereby the releasors suffer any loss & damage the samt shall 
be paid with reasonable interest by the releasee to the releasors and that the releasee shall keep the 
releasorseindemnified against all claims arising out of the transactions of the said partnership.” The 
releasee having failed to arry out his part of the agrecment, immovable properties of the releasors 
of the value ofeRs. 6,000 were sold in execution of the decree against the partnegship for Rs, 3,530. 
In a suit by the releasors claiming under the indemnity clause, , 


NRC’ . 





d 
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ic Held; ori the facts, that what the plaintiffs lost was property worth Rs. 6;000 “and -it is immaterial 
that it was.sold for considerably less. It canrtot be said that the value of the property was the amount 
that it fetched in Court auction and the plaintiffs are entitled to gecover the actual value of the property. 
~ > Venkataramaniah v. Subramania Ayar; 17 L.W. 453, applied. ai 


The measure of damages under the indemnity is not the benefit derived by the releasee but the 
_ ¢that was caused ta the releasors. . a l i 


R. Subramanyam for Appellant. * 


S. Venkatesa Aiyangar for Respondents. f f 
Wadsworth, F i Subbu N aicker v. Perumal Naicker. 
and November, 1944., . Ss A, A.A. O. No. 348 of 1943, 


Madras Act (IV of 1938), section 19—-Realisation made on 12th November, 1937—Availabtlity in reduction 
of subsequently scaled dwn decree even if the payments actually had been made from the, properties of other judgment- 
debtors not entitled to relief. ° i i i 


Realisafions*made on 12th Nofember, 1937, must be available in reduction of the decree as a 
@whole. And®when at g lateg date ‘certain of the judgment-debtors get the decree scaled down 
they ale entitled subject to the proviso to section 19 of Act IV of 1938 to get credit for the payments 
made already, even though those payments had actually been made from the properties of other 
judgment-debtors who were not entitled to relief under the Act. 


A. Swaminatha Aiyar for Appellant. 


R. Ramamurghi Aiar for Respondent. 7 
K.S. ` e r 
e ak 
- Wadsworth, o ° Vissanna and others v. Appalanarasayya. 
“3rd November, 1944. ‘A, A. A.O. No. 359 of 1943, 


| A , 
* Madras Agriculturist’ Relief Act (IV of 1938), section 8, Explanation—Mortgage in favour of A and B. 
e superseded by another mortgage in favour of A alone—Second debt not one in favour of “ same creditor ® and not a 
renewal of the “earher” debt. + .. a a ep 


When a mortgage in favour of A and B is superseded by another mortgage in favour of A alone, 
the second debt is not in favour of the safne creditor as the first and cannot be treated as a renewal 
for the purpose of the explanation to section 8 of the Madras Act IV of 1938. © 


B.C. Seshachala Ayyar fOr Appellant. 7 


E. Venkatesam for Respondegt. @ R 
e . ot 
KS. °° 
e ks e e , 
Happell, F. Govind&rajulu Mudali, In re. 
10th November, 1944. e crl. R. O. No. 605 of 1944. 
i A (Cr. R. P. No. 572 of 1944). 


- e _ Penal Code (Xie of 1860), sections 186, 326, 143, %48 and 149—Charges under—No complaint under 
section 195 (1) (a), Criminal Procedure Code in respegteaf charge under sectign 186 of the Penal Code—Withdrawal 
of charge under section 1 86, Penal Code—No bar to proceeding with the case under the other sections. 


eIn respect of the obstruction of an Amin in: théepetformance of his duties a complaint was filed 
under sections 186, 326, 143, 148 and 149 of the Indian Penal Code. -The charge sheet was however 
laid in the ordinary way by the police and there was no complaint either by the Amin himself-or by 
the Court to which he Wasesubordinate. When this was brought to his notice the Additional District 
Magistrate allowed the prosecution to withdraw the case under section 186 of the Penal Code (for 
whichealone a complaint- under section 195 (1) (a) of the Criminal Procedure Code was essential) 
cand proceeded with the case in respect of the other sections. On revision, 


eld, that where the facts alleged if proved will constitute the major offence of rioting the Court is 
not debarred from trying the case simply because the factsso alleged divulge that there was also 
obstruction to a public servant. The offence of riotmg, even though the common object was to 
obstruct a public servant in the discharge of his duties, is not the same as the offence of obstructing 
a publie servant in the discharge of his duties any more*%han the offence of rioting in order to cause 
hurt to a person is the same offence as causing*hurt to that person. Accordingly there can be no 
objection to preceeding with the*case inerespect of the other sections. , , 


Muthuvelu Kudumbara In re, (1936) 71 M.L.J. 485 : IL.R. 59 Mad. 1083, relied on. 
K. Bhashyam and J. R. Gundappa Rao for Petitioners. ° 

The Public Prosecytor (V. L. “Ethiraj®on behalf of the Crown. ° . 
K.S. ` . T bi oa aa | 


9 . - 
e e 6 
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. ~ Wadsworth, J. + . Perraju Pantulu Gard v. Somanna. 

10th November, 1944.. : °” C. R. P. No. 184 of 1944. 
Madras Agriculturists’*Relief Act (IV ef 1938), section 19—Stay obtained by one judgment-debtor but not - 

Sollowed up by application under section.1g—No bar to application for stay by another judgment-debtor under same. 


ecreé. 


is only in the case of judgment-debtgrs who are members of a Hindu updivided family [which 


is treated as a unit for the purpose of section 19 of Madras Act (IV of 1938)]. that a stay obtained 


and not followed up by one judgment-debtor will bar a fresh stay application by another judgment- 
debtor liable as a member of the same family. There is no such bar where the judgment-debtors 


Ch. Raghava Rao for Petitioner. 


A, Lakshmayya for Respondent. ; 

K.S. ° .? ee ea . 

Mockett, J- l Gopalakrishgayya v. Subba Naidu. 
© 15th November, 1944. bi C. ReP. No. 147 of $944. 


Civil Procedure Code {V of 1908), section 35—Scope—Court returning plaint for presentation to proper 
e 


Court—Cannot order costs to abéde the result of the suit. 


The Advocate-General (P. V. Rajamannar) and K. Subba Rao for Petitione®. 





K. Umamaheswaram for Respondent. ` ve - 
K.S. j : > 
Happell, F. e Sriramulu Chettiar. & others, In re. 


‘15th November, 1944. 


5S. R. Na 28044,0f 194469 


Madras Civil Courts Act (III of 1873), section 13—Suit valued at Rs. 3,100— Subordinate Judge ordering 


additional ad valorem fee on a valuation of Rs. 5,862-6 


-2 to be paid—Rejection of plaint on non-payment of 
6 


additional court-fee—Appeal—Forum—High Court or District Court. 


of appeal. An appeal has therefore to be presented to the Distric 


Cunniah Chetty v.©Venkatanarasiah, (1916) 32 M.L.J. 221 
D. Munikanniah for Appellant. 


t Count and not to the High Court. , 
: L.L.R. 40 Mad. 1 (F.B.), applied. 





| 
K.S. o i 
Happell, 7. : Vadakke Valappil Ammothy and another, In%e. ° 
15th November, 1944. . *e 


able under rule 84 (1) of the Defence of India Rules, 


Crl. R. C. No. #05 of 1944. 
(Orl. B. P. No. 665 of 4944.) 


a®license does contravene 
mischief of the section the ge 
, Sale or storage for sale. ere are three separate '* 
the purchase of food grains in wholesale quantities 
iti ense and (3) the storage 


: TA A mere purchase can be regarded = 
ngagement in an undertaking which inyolves that purchase so as to make it an offence punish- 
6 





C. K. Viswanatha Aiar for Petitioners. ° 

The Public Prosecutor (V. L. Ethiraj) on bekalf of the Crown. ° 

K.S. E kn . 5 . 

Wadsworth, 7. m Kalliani v. Raman. 


16th November, 1944. 
Malabar "Tenancy Act (XIV 
® 


If gent. 
0 


K 
fixed by custom not in accordance with 
o | 


S. A. No, 891 of 1943. 
of 1930)—Rent—Customary paypent by tenant of —“ Kozhu panom ?— 
` 


zhu panem is a fee which the tenant gives for the right of ploughing or reap#&ig. The fee though 


the extent but at a stabilised annual figure for duch lease is 


14 


t ` 


part of the payment made for the use and occupation of land. A purappad irfcluding such -koghu 
panom would come within the definition of “ rènt ” in the Malabar Tenancy Act.- 


T. Krishna Rao for Appellant. _e è 
, K. Kuttikrishna Menon (Government Pleader) for Respondent. 
K.S. dg ki 
King, J. a : Narayanaswami v. Venkanna. 
17th November, 1944. ° C.R. P. No. ‘572 of 1944. 


Provincial Small Cause Courts Act (IX of 1887), section 25—Scope—Order returning plaint to be filed in 
proper Court—Nature of —Revisability. 3 


Arf®order of the Court holding that it has no jurisdiction to deal with a plaint and calliag upon 

“the plaintiff to present the plaint to the proper Court is an order dismissing the suit:so far .as the 

Court which passet the order is concerned and if that order is passed for, reasons which 1erit-inter- 

ference in revisian there is no ground Why the High Court cannot interfere. Suhal Ram.Dutt v. Jagan- 
nadha Mazumdar, 13 C.W.N. 403, distinguished and doubted. . : 


D. Narasaraju fac Petitioner. , : j 
P. Somasundaram and P. Suryanarayana fos Respondents. 
Ks. © ? e PN Nk alih ° ; 
e 
= Herwill, F. o > ` Krishnaswami Naicker v. Nalla Goundan. 
17th November, 1944. S. A. No. 135 of 1944, 


Registration Act (XVI of 1908), section 74 (a) and (b)—Application to District Registrar for registration 
of document refused to be registered by Sub-Registrar—Power of District Registrar to dismiss application on the 
ground that requirements af law (e.g.) the requirements of Section 14% (2) of the Madras Estates Land Act had 
not been complied «with— Requirements of law,” not restricted to provisions of Registration Act. 


Madras Estates band Act (I of 1908), section 145 (2)—Hiatus pointed out. 


“A transferee presented a document for registration to the Sub-Registrar. The transferor was 
absent and his absence was construesl by the Sub-Registrar as a denial of execution. The Sub- 
Registrar refuse® to register the document and the transferee invoking the procedure laid down in 
section 73 of the Regi§tration Act applied to the District Registrar to register the document. The 
Distgct Registrar without inquiring into the factum of execution under section 74 (a) of the Act held 
that as the transferee had not complied with the requirement of secfion 145 (2) of the Madras Estates 
Land Act the “ requirements of law ” “had not been complied with and dismissed the application 
under section 74 (b) of the Registration Act. In a suit under section 77 of the Act, . 


: Held, that there is no reason why the” term “ requirements of law ” in section 74 (b) of 
the Registration Act should be restricted .togthe requirements of the Registration Act. The 
term is wide enough to inchede the whole body of law. The powers of the District Registrar under 

e section 74 are greater than those of the Sub-Registrar and wide enough to refuse to register a document 
* on the ground that it was not ingaccordance with law. @It cannot be said that the Distyict Registrar 
had no such powe as the Sub-Registrar déd not have that power. P 


There appears to be a hiatus in section 145,(2) of the Madras Estates Land Act in that a transferor 
refusing to join in an application would be able to prevent the transferee from effecting compulsory 
registration ; but that 1s a naatter which only the legislature can rectify. The transferee’s remedy 
on refusal of registration 1s a suit for specific performance. 


S. Panchapages@eSastri and,M. R. Narayanaswamt for Appellant. 


A. C. Sampath Aiyangar for Respondent. e°’ ° 
K.S. ° e == 
Happell, F. : , Chittori Potharaju, In re. 
goth November, 1944- Orl. R. C. No. 678 of 1844. 
$ (Crl. R. P. No. 641 of 1944). 


e Hoarding and Profiteering Ordinance (1943), sections 6 (1) and 3 (1)—Sale of beedies at a price more 


than 20 per cent. above purchase price—Offence—Overhead charges and taxes—Not to be deducted in 
computing prefit. a. ; 

In a prosecution for contravention of the Hoarding and Profiteering Ordinance by selling 
= beedffs at a price more than 20 per cent. above the price for which they were purchased, the 
accused cannot contend that he was entitled to deduce from the sale price overhead charges and 
so forth. 20 per cent. is a profit which is clearly intended to cover such charges; nor can the accused 
deduct the tobacco tax as the tax is paid by the purchasgr and the sale price excluded in the parti- 
cular case such tak. Any plea that higher profits were not unreasonable in view of the 
normal trade practice should have been pleaded and proved in the trial and the plea cannot be 
raised in revision. = 


K. S. Fayarama Aiyar and P. Suryanarayana for the Accused. 
The Public Prosecutor (V. L. Efhiraj) on behalf of the Crown. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. N 
PRESENT :—Mr. JUSTICE CHANDRASEKHARA AYYAR. 
Lanka Venkata Narasimha Sastry Appellant® 
Vv, à ; | 2 
Chivakula Veereswara Sastry Sidhanti .. Respondent. 

Easements Act (V of 1882), section 13 (f)—Applicability—Partitiog of joint well— 
Right to drain off water falling on one side through the other side—Period of enjoyment, 
if relevant. l . i 

A well which was joint property was partitioned between the plaintiff, and the defendant e 
The plaintiff claimed that he was entitled to drain off the water which fell on his side’of 
the well, through the other side of the well which belonged to the defegdant in the same 
manner in which it was drained prior*to the partition awd that he must be allowed the right 
irrespective of the period of enjoyment. 

Held, that the right claimed fell within clause (f) ef section 13 of the Easements Act. As 
the easement was apparent and continuous and necessary, not in the sense of absolute 
necessity but necessary for enjoying the share of thé dominant tewement as it was enjoyed 
when the partition of the well took effect, it should pass to the owner of the dominant: | 
tenement. J a = 

AppeaNagainst the decree of the Court of the Subordinate Judge, Cocanada, 
in A.S. No. 187 of 1941 preferredeagainstethe decree of’the Court of the Dis- ° 
trict Munsif of Cocanada in O.S. No. 810 of 1940. . 

B. V. Subramanyam for Appellant. s o 

D. Narasaraju for Respondent. » . 

The Court delivered the following °%-e E 

Jupament.—The question in this second appeal preferred by the’ plaintiff, 
is whether he is entitled to drain off the water “falling on the northern side of 
the well shown as W in the plan through the sluice C to the defendant’s south- 
ern portion round the well so that it may ultimately pass through the drainage 

ehannel D. The District Munsif held that be had this right; but the Subordi-°- 
nate Judge came to a contrary conclusion. 6 . 


That the right was: being enjoyed for 20 years prior to the suit peaceagly 
and uninterruptedly, which is the case put forth in the plaint, has been nega- 
tived by the Subordinate Judge for adequate reasons. But he has also held 


that this is not an easement of necessity, because the plaintiff’s house abuts on a 


street and it should be easy for the plaintiff to carry, the water falling on his 
side of the well to the street. x . . e 
Easements of necessity are those described in clauses (a), fc) and (e) of sec- 
tion 13 of the Act and illustrations (a), (b), and (m) indicate what are such ease- 
ments. In this sense, there is no doubt whatevef that the easement claimed by the 
plaintiff is not one of necessity. According to the Subordinate Judge, he has other 
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means of draining off the water. What is urged however for the’appellant is that 
it is not necessary for giving relief to the plaintiff to find that the easement he 

. ‘claims is one of necessity, as so understood, if, owing to the slope of the land or 
the configuration of the property, water falling on what has now become his 
portion has been passing towards the land gf the owner of the other half. It 
is contended that the well wag joint property and was partitioned in 1933 accord- 
ing to the defendant. If at that time water was flowing from the northern side 
of the well to the southern side, he must be allowed the said right, whether the 
enjoyment was for a short period or along period. The Subordinate Judge has 
said that the sluice C could have been put up only after 1933 and that the plain- 
tiff’s case that*the water was flowing through the sluice C $o D for more than 20 
year's cannot be accepted as true. The answer attempted is that, if water was 
flowing along C in! the direction of P even previously, this is endugh’ even if the? 
sluice C came into existence only when the partition wall was erected in 19383 or 
thereabouts. 4 


Reliafice is plazed en section 13 (f) of the Act in support of the plaintiff’s 
ra right. The right falls within this clause, as it has been held in Chintakundy 
i Parvatamma v. Lanka Sanyas that a drain is an apparent and continuous ease- 
ment, following some English cases. The same position is stated in Gale on 
Easements, 11th Ædition, at p. 31, where the right to discharge water on to a 
neighbour’#fantl is spoken of as a continuous servitude as contrasted with a right 
to draw water from a well which is described as discontinuous servitude. The case 
for the plaintiff, based on the slope of the property, that water had been flowing, 
~= from bis side of the well to the NT of the well, which has been ac- 
i septed by the District Munsif as every probability was in support of it, has not 
begn negatived by the Subordinate Judge who concentrated his attention on the 
> =x existence of the drain C for ove» 20 years, as alleged by the plaintiff in his plaint. 
Even the defendant did not say in his evidence that water was not flowing from 
the*plaintiff’s portion of the weh towards his side of the well as the plaintiff 
stated. He was controverting the,plea that the enjoyment was for over 20 years. 
If the easement is apparent and continuous and necessary, not in the sense of 
e. ‘absolute necessity but necessary for enjoying the share of the dominant tenement 
as it was enjoyed when the partition of joint property took effect, it gAall pass to 
e _ the owner of the dominant tenement. For not viewing the case of the plaintiff 
z from this standpoint, the plaintiff was mostly responsible, a’ he seems to have 
urged that he got the right as an easement by way of preseription or aS an ease- 
A ment of necessity. h 
< e Holding that clausé (f) of sectiog 13 of the Easements Act applies to the 
case, I set aside the decree of the loWer appellate Court and restore that of the 
= District Munsif. Each party will bear his own costs here as well as in the lower 
appellate Court. 
Leave refuse. 
UY. S. 6 —— Appeal allowed. 
eIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


o PRESENT :— SIR ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. Justice 


e” = SHAHABUDDIN. g 6 
Kaza Sivaramakrishna Rao = i r .. Appellant* 
8 Y. 9 
Jonnalagadda Seetharamayya ahd others e .. Respondents. 


Cwil Procedure Gode (V of 1908), sections 39, 42 and Order 21, rule 10—Mortgage 
decree—Transfer to another Court for execution—Power to sell properties within jurisdic- 
tion of trial Court. , . e at 


1. (1910) I.L.R. 34 Mad. 487. 
f 164h March,, 1944. 


e 
#LeP.A. No. 61 of 1943. 


“> 
° 


IT] SIVARAMARRISTNTA RAO V. SEETHARAMAYYA. 3 


When a mortgage decree has been transferred for purposes of execution to another Court 
within the jurisdiction of which Court part of the mortgaged * properties are situate the 
< transferee Court has all*the powers of the Court which passed the decree. It can consequently . 
sell the properties lying outside the boundaries df its jurisdiction as well as those lying - 
within them. . 

Abdul Hafiz Saheb v. Abdul Sukkus ‘Saheb, (1937) 2 M.L.J. 602, approved. 


Appeal under clause 15 of the Letters Patent against the judgment and order 
of the High Court dated 27th July, 1943 and passed in A.A.O. No. 510 of 
1942 preferred against the order*of the District Court of Kistna at Chilakala- 
pudi dated 21st July, 1942,eand made in C.M.P. No. 54 of 1942 in E.P.No. 
68 of 1941 in O.S. No. 59 of 1936, Sub-Court, Masulipatam. . 


P. Satyanarayana Rao for Appellant. D a 
° P. Kivaramakrishnaiya for Respondents. . 

The Judgment ðf the Court was delivered by 

The Chief Justice —This Letters Patent Appetil raises a questio@ with re- 
gard to the powers conferred by section 42 of the Civè Procedure Code on a® 
Court to which a decree has been transferred for purposes of execution. In order 
to understand what is involved we must set out the facts in this ease. 


On the 31st May, 1925, the third respondent mortgaged a house belonging 
_to him in Bezwada to the Co-operative Building Society of Bezwada to secure 
a sum of Rs. 4,000. On the 20th September, 1926, the third respondent and 
his sons (the fourth and fifth respondents) created a second mortgage on his 
property in favour of the second respondent and by the same deed a first mort- 
gage on other properties consisting of agricultural lands. Subséquentty the © 
Building Society advanced to the third respondent a further sum of Rs. 800¢in 
respect of which it obtained a thjrd charge on the house. ‘The third respondent — 
failed to repay to the Building Society the moneys advanced by it to him and 
on the 20th December, 1933, the Building Sogiety obtained an award against 
him. This was executed on the 16th December, 1934, and at the auctions the 
property was purchased by the appellant. “In” the meantime the second respon- 
dent instituted a suit in the District Court of Kistna to enforce the mortgage: 
which the Eo respondent and his*sons had çreated in his favour on the 20th 
September, 4926. The District Court had Jurisdiction by reasén. of the fact 
that the lands.in respect of which? the sec8nd respondent had obtained a first ° 
mortgage were situate within the territorial limits of thee District Court’s juris- 
diction. The suit remained on the file of the District Court tntil the 16th’ 
November, 1936, when it was transferred to the Court of.sthe Suberdinate J udge 
of Masulipatam. By that time the seco, respondent had assigned the mort- 
gage to the first respondent, who became the second plaintiff in the suit. . 


On the 16th August, 1938, the fir&t respondent obtained from the Subotdi- 
nate Judge a preliminary decree and on the 13th December. 1940, a final decree. 
On the 19th March. 1941, the decree of the Subordinate Court was transferred 
to the District Court of Kistna for execution. As the decree-holder had note. 
obtained an encumbrance certificate in respect of the agricultural landg and as 
the Court refused to grant him further time for its production. the application’ 
for execution was proceeded with only in resnect of the house in Bezwada, the@ale « 
of which was fixed for the 2nd Febrylary, 1942. The appellant became aware 
of the course of events in January and on the 26th of that month he filed a 
petition asking for an order direrting theedecree-holder to proecged first in exe- 

cution against the lands in the Kistna district. « This *application was, however, 
not pressed and was formally dismissed on the day fixed gor the sale of the 
house in Bezwada. The first respondent purchased the property at the auction. 
e On" the 4th March, 1942, the appellant filed am application under O. 21, 
rule 90, for an order setting aside the sale. He advanced two grounds. The 
first was that the District Court had no jurisdiction to execute the decree so 


eœ 
e 
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far as the Bezwada property was. concerned. The second grotind was that the 
proclamation of sale hàd not disclosed the earlier mortgage in favour of the 
. - Building ‘Society. The first respondent conterdeéd that the application did not 
lie because the appellant by filing the application of the 26th January, 1942, 
had submitted to, the jurisdiction sof the District Court. All these questions 
were answered in favour of, the appellant. The first respondent appealed to 
- this Court. The appeal was heard by Horwill, J., who was of the opinion that 
the District Court had jurisdiction to sell the Bezwada property and that the 
irregularity in not mentioning in the sale proclamation the earlier mortgage in 
favour of the Building Society had not resulted in substantial loss to the appel- 
lant. He agreed, however, with the District Judge that the petition ofthe 26th 
January, 1942, ddid not imply any waiver of the objection to jurisdiction. As 
the learned Judge’ was of the opiniom that the District Court had jutisdiction to? 
sell the Bezwada property and that the appellant had not suffered any real loss 
as the result of the omissiqn in the sale proclamation, he allowed: the appeal. 
The present appeal is from this decision. 


As we agree with Horwill, J., that the District Court had jurisdiction to 
sell the house in Bezwada and that the appellant suffered no joss as the result 
of the irregularity in the p&lication of the sale proclamation it is unnecessary 
for us to discuss*the question of waiver. We nfay mention in passing that no 
argument has ‘been addressed to us on the question of material irregularity. 
The only substantial question is whether the learned Judge was right in hold- 
ing that the District Court had all the powers of the trial Court in the matter 
womens Of exesutione 


© 

“ Section 38 of the C. P. Code states that a decree may be executeđ either 
Somm DY the Court which passed it gr by the Court to which it is sent for execution. 
Section 39 contains provisions with regard to the transfer of decrees for pur- 
poses of execution. Sub-section (1) (c) says that the Court which has passed 
a decree may on the application of, the decree-holder send it for execution to 
another Court, if the edecree diretts the sale or delivery of immovable property 
e ‘Situate outside the local limits of the jurisdiction of the Court which passed it. 
” Section 42 provides that the Court executing a decree transferred ty it for exe- 
ctition shall have the same powers in executing it as if it had beén- passed by 
e ° itself. Horwill, J., held that as s@tion 42 gives the Courteto which a decree 
is transferred for execution the same powers for this purpose as the Court which 
“passed it had‘and as the trial Court had the power to sell in execution the 
. Beswada property, notavithstanding that # was outside its jurisdiction the Dis- 

trict Court also had the power to sal*this propertys 


“a ° We dgree with this opinion. It is now well-settled law in this Province 
that a Court which passes a mortgage decree in respect of properties lying within 
and without its Jurisdiction has the power to sell in execution all the proper- 
ties covered by the decree. That being the law, the District Court. by reason of 

. "section 42 had the same power as the Subordinate Court of Masulipatam had of 
„Selling the house in Bezwada. 


ə In the course of the arguments before Horwill, J., several cases were cited, 

maea” ut only one of them, has real application. That case is Abdul Hafiz Saheb v. 
Abdul Sukkur Saheb1, which was decic:® by Varadachariar, J., who discussed 

the powers conferred by section 42 on the C8urt to which a decree is transferred 

for execution. “The factsethere yere these. A money decree was passed by the 

Court of Small Causes at Trichinopoly. It was transferred for execution to the 

Court of the Distv{et Munsif of Trichinopoly as one of the defendants had im- 

movable property within the jurisdiction of that Court. After the transfer, 

an application was made to the District Munsif to execute the decree by order- 
opt bs oT, (1987) 2 ML. 602, 


TT] VENKATESWARLU V. HYMAVATAMMA. - > 5 


ing the arrest -of the second defendant. Ib ‘was contended that inasmuch as 
the object for which.the decreeshad been transferred was the attachment of the | 
immovable properties of the first defendant, the District Munsit could not enter- 
tain a petition for the arrest of the second defendant. Tt was held that’ the 
District Munsif had power to execitte the deeree in this way. e Having referred 
to section 38, Order 21. rule 10 and section 42. Varacachariar, J.; said that unless 
in the order‘of transfer there was express limitation of the purnose for which 
the decree. was transferred—assuming that such limitation could control the 
provisions of the Code as te Jurisdiction—the natural effect of these statutory 
provisions was to impose no limitation on the Court to which a decree had been 
transferréd for execution. We agree. We can see nothing in section 42 or in 
any part of the Code of Civil Procedure which restricts in the ‘mode of execu- 
Jon the power of the Court to which a deéree has been transferred for execu- 
tion. This medns that when a mortgage decree has been transferred to a Court 
for execution it can sell the properties lying outsid¢ the boundaries of*its juris- 


diction as well. as those lying within them. o o NS 

The appeal will be dismissed with costs. 

B. V. V. —— °: Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MAQRAS. 
PRESENT :— MR. Justice HORWILL. Š a 
Vangala Venkateswarlu > , .. Appellant* 
i < , - : S è a MIN | 

Sivapurapu Hymavatamma .. Respondent. ° 


Negotiable Instruments Aci, (XXVI of 1881), section 58—Forged endorsement on Donnan 
missory note—Validity—Party whether can rely on such endorsement. 

Although section 58 of the Negotiable Instrumegits Act does not directly apply to „2 
ease of a forged endorsement on a Promissory note, the general principle that a férged 
document is a nullity will apply and a person Will*not be allowed to rely on the forged 
endorsement: : 


Banku Rehari Siktar v. Secretary of State, (1908) I.L.R, 36 C. 239, Mercantile Bank 
of India, Ltõ®v. D’ Silva (1928) I.L.R. 52 Bom. 810 relied on. ° 


Appeal against the decree of thè Court $f the Subordinate Judge of Guntur, 2 
in A.S. No. 258 of 1940 (A.S. No. 31 of 1940, District @ourt. Guntur). prefer- 
red against the decree of the Court of the District Munsif of Gintur in O28. 
6 


No. 75 of 1938. a . ac KG 
M. 8. Ramachandra Rdo and D. R. Kshna Rao for Appellant. A 
P. Satyanarayana Rao for Respomdent. » e = 


The Court delivered the following 


JUDGMENT.—The findings of fact are that the Gefendant received a sum of, 
money from P.W. 5 for which she executed a promissory note, Ex. A, dated’ » 
the 17th January, 1936. An endorsement on the back of the promissory notes 
purporting to endorse the promissory note over to the plaintiff bears the gate 
of the 21st April, 1936; and it ‘is fouad that that was not the true date of the Seeme 
endorsement. and that it was writtenemerely to avoid the application of Madras 
Act IV of 1938. The first Court feund that the suit was not maintainable. and 
so dismissed the suit with costs. The loWer Appellaje Court, while unholding 
the finding of the District Munsif on questiows of fact, found tHat the mere 
antedating of the note (despite the circumstances found bY the learned Suh- 
ordinate Judge) did not amount to forgery. The learned Subordinate Judge 
was prepared ‘to consider the plaintiff—a worfan—ds an endgfsee for collection ; 


S.A, No. 124 of 1943, 8th February, 1944. 
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and so he decreed, the suit to the-extent that would have beet permissible had. 
| the true owner of the ote instituted the suit. |, 


, There can be no doubt at all that the endorsement is a forgery. It was 
made with the fraudulent intention of causing loss to the defendant by making 
him liable for ar? amount exceeding that which the law permitted; and as he 
made this false document with a dishonest intention it was a forgery. There 
can also be no doubt that although section 58 of the Negotiable Instruments Act 
does not directly apply to a ease of this kind, Courts in India have held that 
the effect of a forged document in India is the same as in England and it has 
therefore no legal effect whatsoever. The matter was discussed in Mercantile 
Bank of Indja,Ltd. v. D? ilva, and decisions of other High Courts, (e.g.) Huns- 
raj Purmanand vi Ruttonji Walji2, Jai Narain v. Mahbub Baksh? sand Bankue 
Behari Sikdar ve Secretary of State*, were referred to as showing that there was 
a general consensus of opinion thréughout India that a forged document could 
convey nh title. Banku Behari Sikdar v. Secretary of State* in particular, 
dealt with a forge erforsement, which the learned Judge said was a nullity. 
If the forged endorsement is a nullity, then it will follow that the plaintiff had 
no title whatsoever to sue and,that the only person who could sue on the note was 
the. true owner, P-W.5. ‘Fhe lower appellate Court relied on a decision of 
Ramesam, J, in ‘Nallayya Goundan v. Palani Goundan®, a case not unsimilar — 
to the case*now under congideration. The learned Judge first considered the 
effect of section®13, clause 2 of the Bills of Exchange Act (the English Act) and 

he pointed’out that antedating and postdating of a cheque was permissible. He 
eens therefore coficluded that even a dishonest antedating was not an offence. He 
then went on to say that assuming that there had been an offence, the offence 
Š wg one not bejween the transferor and transferee, but between them on the 
one hand “and the maker on the other; so that section 58 of the Negotiable | 
Instruments Act did not apply. There can however be no doubt that sec- 
tion 18, cl. (2) of the English Act was not intended to render forgeries valid, 
but only to give legiglative approv8l to well established commercial usage. 
Chalmers in his ‘‘Bills of Exchange”, quotes English cases in, which it was 
held that postdating in order to commit a fråud and which amounted,to forgery, 
would not be Protected by section 18, clause (2) of the Bills of Exchnge Act. It 
is true, as Ramesam, J., points out» that séction 58 of the Negotiable Instru- 
ments Act does not apply; but all the High Courts in India have applied the 
pripeiple thate forged document is a nullity to negotiable instruments, despite 
: the fact that this principle finds no mention in the Negotiable Instruments Act. 


The appellant is also entitled t@ Succeed on andther ground, viz., that the 

- ~~, transferor*and the transferee did not intend title to pass by the endorsement. 
The plaintiff’s case was that the promissory note was hers from the outset, 

_ that she had paid, the consideration for the promissory note to the defendant, 
and that the endorsement was merely a piece of writing which would make it ` 
-ppear on the fate of the note what was true even before the endorsement was 
made, vis., that the ownership of the note was in her. It was never her case 
that the promissory note belonged to P.W.5 in the first instance and that he 
ue Dad’endorsed it for consideration to her. The learned Subordinate Judge says 
` that although she dif not pay any consideration for this endorsement, she 

might be regarded as endorsee for collection It seems ridiculous to regard a 

woman ignorantof the ways of the world and of commerce as an endorsee for 
collection for a: money-lertder aecustomed to «this kind of. transaction and to 

Court procedure. er name appeared on this document for the sole purpose 


a ananeng gagean nanang 
e . 


1. (1928) T.L.RA 52 Bom. $10. ° 4. (1908) I.L.R. 36 Cal. 239. e 
2. (1899) I.b.R. 24 Bom. 65. 5. A,I.R. 1926 Mad, 1194. 
3. (1906) I.L.R. 28 All. 428, . . > 


il AUDAYYA V. SARABAYYÁ, o4 
MA, hey, 
of enabling P.W.5 to obtain a decree against the appellant for a sum larger 
than the law permitted. The plaintiff therefore had no title to the promissory 
note; and her suit could have betn dismissed on this ground alone. 


The appeal is allowed, the decree of the lower appellate Court set aside, 
and the decree of the District MunSif restored. The appellav% will receive his 
costs in this Court and in the lower appellate Court. 


The respondent has filed a memorandum of cross-objections ‘with regard to 
the costs disallowed by the lower appellate Court. It has not been pressed in 
view of the above decision, and so is dismissed without costs. 


B.V. V. oe a ae ae e œ Appeal allowed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR. Justice BYERS. ba 6 
Sivakoti Audayya o- Pbpelland® 
ji oN, 
Sivakoti Sarabayya (deceased) and others .. Respondents. 


6. 
; Inams—Service inam—Surrender by some of the holders in favour of the rest—Validity 
—Test. a + 


l iĉ% 
The test to be applied to decide whether a surrender or relinquishment by some ef the 

holders of a service inam of their interests in favour of the remaining iftamdars is bad, is 

to see whether it prevents the remaining service holders from enjoying the emoluments or 

interferes in any way with the performance of the office; aiid when the surrendg: does neither, quasi 

it is not bad. e bi ° 


Appeal against the decree of the District Court of Vizagapatam in Appegl i 
Suit No. 162 of 1941, preferred Against the decree of the Court of the Disiram: 
Munsif of Yellamanchelli in Original Suit No. 132 of 1938. : 


Kasturi Seshagiri Rao for Appellant. ẹ , . 
D. V. Reddi Pantulu for Respondents. ii | 
The Cgurt delivered the followihg . » < 


6 
JupaMENT.—The only question. which arises in this Second Appeal is whe- | 
ther a surrender @r relinquishment by some of the holders of a service inam in s 
favour of the remaining inamdars is bad. . ° 


The inamdars were seven in number and two of them braught a suit to : 
recover their two-sevenths „share in theeinam from the defendant, in whose 
favour the former holder of the inam had made an alienation. The Suit yas 
decreed but in the meanwhile the remaining ve inamdars surrendered their 
interests in favour of the others. The successful plaintiffs endeavoured to 
have the decree modified but without success, and they eventually brought a 
second suit in respect of the five-sevenths share covered by the relinquishment.e 
It is attacked by the defendant as bad. ° i 


© 

In the majority of cases cited on the validity of alienations of service inam” 
lands, the alienations take the form of gift, sale or mortgage; and in the preStnt emes 
case it is contended that a relinquishment by one servic-holder in favour of 
another service-holder who is also hjs heir is as much an alienation as a sale or 
mortgage. The true test to be applied isp I think, to be foundein the observa- 
tions by Kumaraswami Sastriar,.J., in Sundararafu Dtkshituluev. Seshadri 
Dikshitulu*. In that case the validity of a lease was in queséion and in examin- 
ing the matter the learned Judge made the following observations: 
ee 

*S.A. Noe 2 of 1943. . 31st January, 1944. 
1. (1927) 54 M.L.J. 76. | 
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‘‘Iħ dealing with this question we.have to see the nature of the trahsaction rather than 
the form. A lease for 90 years or for 4 long term in consideration of a premium paid down 
is as much an alienation as a sale or mortgage and I d@not think that the mere use of the 

` word ‘‘lease’’ or the fact that a long term is fixed would, having regard to the mischief 
which is sought to be guarded against by holding that service inam lands are not alienable, 
make the lease valid, The real question ts whether be transaction in effect places the income 
from the lands beyohd the disposal of the holder of the office and prevents him from enjoy- 
ing the emoluments which were ihtended to go to the holder of the office in order to enable 
him to discharge his duties properly. 
= | 
If the test be applied in the present case, there is no difficulty in finding that 
the relinquishment in favour of the plaintiffs does not prevent the remaining 
service-holderg from enjoying the emoluments nor does ite interfere in any way 
with the performance of the office. The situation is on all fours with a family, 
partition in whicl{ service inam lanfls are, by agreement between the members, 
held by one of the-members on hig undertaking to perform the ‘service instead 
of their geing divided up into a number of unworkable small fractions amongst 
the variows membeys. gln the present case the total valuation of the land for 
I” the purposes of the suit is Rs. 128 and odd; so it must be obvious that it would 
be difficult if not impossible to have seven inamdars sharing this land between 
them and performing the duties of the office. The relinquishment does not 
offend against the rules laid down by Kumaragwami Sastriar, J., in the case 
cited, and Ẹofind that the decision of the learned District J udge is correct. In 
the result this Second Appeal is ordered to be dismissed with costs. 





" Leave'is refused. . l 
mama, 2 
Ah V.S. ° Appeal dismissed. 
oP 4 8 ° 6 6 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ae Present :—Mr. J USTICE KuppuswaMi AYYAR. 
M. R. M. Murugappé Chettiar and others .. Appellants* 
e. ° Y. © 
D r P 
S. M. Chengalvaraya Chettiar dnd others .. Resp6ndents. 
š e Executing Court—Powers—Decree dir€cting one item of property % be sold last—Eze- 
cuting Court ordering its sale first on the consent of parties—Sale ultra vires and has ta 
be ignored. e : 


The decree im a suit bg a Municipality to retover the tax due in respect of four houses 
directed one of the houses over which a omgage had been ereated pendente lite to be sold 
Jast. Subsequent to the decree the other three houses were purchased by a stranger in 
` execution of a Small Cause decree against tha judgment-debtor. When the Municipality 
attefipted to execute its decree, thé property which was directed by the decree to. be 
sold last was by the fraudulent and collusive consent of the jydgment-debtor in that suit 
and the purchaser of*his three other houses ordered to be sold first and was so sold. Ina 
sult to recover the money due in respect of the liability under the security bond in respect 
e ` of thet property executed during the pendency of the suit by the Municipality, 


» Held,®that the Court sale itself was ultra vires as the execution Court had no jurisdic- 
tion to go behind the decree in spite of the consent of the parties and direct the sale of 
gam thaf?item contrary to the terms of the decree and hence it was not binding on the plain- 


tiff and has to be ignoref. m 

Appeal against the decree of the Court df the Subordinate Judge of Trichi- 
nopoly in A.S. No. 45 of 1942 preferred against the decree of the Court of the 
District Muxsif of Trichinopoly în O.S. No. 115 of 1940. 

U. S. Ramaswami Atyar for Appellants. 


K. V. Srinivasa Ayya» for Respondents. ° 
5 ee 


* B.A. No. 1163 of 1942. ist September, 1043. 





== 
11) MURUGAPPA CUETTIÀR V. CHENGALVARAYA CHETTIAR. y 


The Court delivered the following i 

JUDGMENT.—The appellants before this Court are the legal representatives 
of the plaintiff in O.S. No. 115 of 1940 on the file of the District Munsif’s ° 
Court of Trichinopoly, and the appeal arises gut of a suit for recovery of monty 
due in respect of the liability under the securfty bond executed py the first defen- 
dant in the suit to the second respondent herein. -Defendants:2 to 5—respon- 
dents 3 to G‘herein are the sons of the first defendant. The sixth defendant— 
first respondent in this appeal was impleaded as the subsequent alienee of the 
hypothgea, being the purchaser of the house at Court auction held in O.S. No. 36 
of 1928 on the file of the District Munsif’s Court of Trichinopoly which was a 
suit filed*by the Trichinopoly Municipality for recgveyy of arrears of municipal 
taxes due on the property. The plaintiff’s contention was that ‘the purchase in 
Court auction was as a result of fraud committed by the sixth defendant in collu- 
sion with the dther defendants. The main gontest in appeal is as between the 
plaintiffs and the sixth defendant. In the sale helddn O.S. No. 36 of~1928 the 
sixth defendant—the first respondent in this appeal pwrehgsed doof No. 24. 
That suit was filed on 18th January, 1928, for recovery of Rs- 50-8-0 due as tax NG 
in respect of houses Nos. 24, 25, 26 and 26-A which belonged to Subramaniam 
Chetti and Rajagopala Chetti. House No. 24 belénged in common to the two 
brothers. On the 13th February, 1928, there was a partition between them. 
On the 24th February, 1928, Rajagopala Chetti and his son the *firSs defendant 
executed a security bond in favour of the plaintiff giving their half interést in 
house No. 24 as security. Rs. 625 was advanced. On the 20th Mareh, 1928, a 
preliminary decree was passed in favour of the” municipality ang the decree gums 
directed house No. 24 to be sold last. On the 16th April, 1930s the sixth defene 
dant in this suit purchased houses Nos. 25, 26 and 26-A in the sale held in exe- 
cution of a small cause deeree against Subramaniam Chetti. The final dec™eyesms 
in O.S. No. 36 of 1928 was passed on the 12th August, 1931. On 18th Janu- 
ary, 1937, the municipality filed E.P. No. 251eof 1937 for executing the detree 
in O.S. No. 36 of 1928 and when that execaitign petition was pending the sixth 
defendant filed a petition praying that house No. 24 may’ be sold first and that 
the other houses purchased by him, gamely, 25, 26 and 26-A should not be sola.” æ 
Notices wea, issued to Subramaniam Chetti anc Manickam Chetti the first defen- 
dant herein, Subramaniam Chetti was absent, but Manigkam opposed the pra- 
yer. On the 27th September, 1937, the first defendant and the sixth defen- |” 
dant entered into an agreement that door No. 24 should be sold first, and the, 
Court, in pursuance-of the agreement, directed that door No. 24 should be stla 
first, and that in spite of the specific direction in the*decree fiself that thad 
item should be sold last. The sixth deferdant became the purchaser.of door 
No. 24 for Rs. 251 out of which only Rs. 122-2-0 was due to the decree-holder. 
The sixth defendant contended that inasmuch as*the mortgage deed on which the 
suit was filed was executed during the pendency of O.S. Nọ. 36 of 1928 and 
“as he was a purchaser in a sale held in execution of the decree in that suit, the 
mortgage would not be binding on him, and it would be affectetl by the doctrine”. 
of lis pendens under section 52 of the Transfer of Property Act. The plain-, 
tiff’s answer to that was that the execution proceeding in which the property 
was brought to sale and purchased by the sixth defendant was a collusive Pro- ew 
ceeding and hence the security bond gs enforceable as against the hypotheca. 


The first Court found in favowr of the plaintiff, overruled the sixth defen- 
dant’s objections and granted a prelimfhary decreg. The learned Subordi- 
nate Judge of Trichinopoly on appeal held that there was no fraud or collu- 
sion affecting the rights of the sixth defendant and that comsequently plamtiff 
cannot have preference as against the sixth defendant, and he set aside the 
deeree so far as the sixth defendant was con@erned: Hence this second appeal. 

It was tirged for the first respondent that the finding of tle learned Sub- 
ordinate Judge that .there was ng collusion or fraud was a finding or a ques- 
e 2 
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| tion of fact, that it is not open to this Court to go behind it; and that conse- 
quently the second appeal should Be dismissed. For the appellants it is stated 

. that two substantial questions of law are involved in thig case, viz., that the 
Court sale itself was ultra vires as the execution Court had no jurisdiction to 
go behind the decree and direct the sale of door No. 24 contrary to the terms 
of the decree. 14 is further contended that this is a case in which fraud and 
collusion were sought to be*inferred from certain facts and that it is only in 
respect of the truth of those facts the finding will be final, that the inference to 
be drawn from such facts would be a question of law and therefore it would 
be open to the appellants to show that on the fats found the inferente that 
there was no fraud and collusion was incorrect and that it will be open to the 
appellants to raise that plea. : 


The first ‘point for consideration is whether the sale was ultra ‘vires of the? 
powers of the efecution Court and hence invalid. ‘The decree specifically states 
that doop No. 24 should be,sold last. The properties by the sale of which the 
Municipality sought tq recover the tax consisted of four houses which belonged 

Wd to two different individuals, namely, Subramaniam Chetti and Rajagopala Chetti 
who had become divided before the date of the decree. The rights as between 
the two owners were sought éo be adjusted by directing the sale of the proper- 
ties of Subramayiam Chetti in the first instaneg and by directing door No. 24 
to be sold Jest. Subsequent to the date of the decree the sixth defendant here- 

' in purchased houses Nos. 25, 26 and 26-A in execution of the decree obtained 
against ee ae Chetti in S.C. S. No. 4843 of 1927 on the file of the Court 
of Small Causes at Trichinopoly. He had already a hypothecation right over 
that item underea document of 1921. He thus became the absolute owner of 
ddors Nos. 25, 26 and 26-A. So, when in execution of the decree in O.S. No. 36 

=æ 1928 the preperties purchaged by him wera brought for sale (vide Ex. C) 
he filed a ‘petition Ex.D for an order for declaring that houses 25, 26 and 26-A 
were not liable to be sold in execption of the decree and that in any event door 
No. 24 should be sold in the first instance. Fyrom the order on the petition dated 
94th August, 1937, it és seen that’ the sixth defendant herein had already depo- 

, -sited the amount into Court and his counsel stated that that amount may be 

* appropriated towards the amount, of the decree in the event of the petition being 

decided against him and that on the strength of that understanding the sale was 

= stayed and notice was given to jrifdgment-febtors. Subramaniam Chetti was 

absent, but the seconderespondent Manickam Chetti—the first defendant in this 

‘suit contested the matter. He opposed the application. On the 27th September, 
1937, the Court passedethe following order :— 


“Though as per the decree D. No. ef T.S. No. 1059 has to be sold last the defen- 


~, . dams and present petitioner, as a result of some understanding between them, file a memo, 
nove stating that door No. 24, mayebe sold figst instead of as the last item. The decree- 
holder, however, has no objection to this course. Door No, 24 T.S. No, 105 will be sold 
as the first item in the sale.” | 


eIn that sale the gixth defendant purchased the property. 


j It ig urged for the appellants that the order directing the sale of door No. 24 
“last and to direct the sale of the other items which belonged to only one of the 
—> twe joint mortgagors first was an order by way of marshalling, that the Court 
— executing the decree had no right to go behind the decree and that such an order 
will be ultra vires. In Subba Iyer v. Pichamani Iyer’, it was pointed out by this 
Court that where marshalling had been ordefed in a decree that order cannot be 
interfered with or altered by the Court executing the decree. In this case, in 
spite of the consent, of the parties the Court had no jurisdiction to interfere with 

the terms of the decree directing the order in which the properties were to be 

sold. In Kotagir Venkatasubbanma Rao v. Vellanki Venkatarama Rao®, it was 
————— E aan i JG, Lo —, 
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pointed out by the Privy Council that an order directing an amendment of a 
decree even with the consent of the parties could not be made except under the 
provisions of either Section 206 or 623 of the Civil Procedure Code (Order 20, - 
rule 6 or section 114 of the new Code). It was pointed out by this Court m 
Venkatagiri Iyer v. Sadagopacharigr,: that sich variations of, decrees must be 
treated as made uling vires in determining the questjon whether the execution of 
the decree was or was not barred by the law of limitation. In Lodd Govindas v. 
Ramadas,2 it was pointed by this Court that a transaction by which the parties 
agree to vary the mode in which the reliefs granted by the decree are to be realised 
in exectition in the suit is a transaction which attempts to vary the terms of 
the decree and to allow such a variation was clearly against the ‘policy of the 
Civil Procedure Code, and reference is made to the’decision of the Privy Coun- 
gil in Kotagiti Venkatasubbamma Rao v. Vellenki Venkatarama Rao? In the light 
of these rulings it has to be held that the order passed in E.A. No. 1411 of 1937 
on the petition of the sixth defendant herein directing door No. 24 tabe sold 
as the first item in the sale was ultra vires. E e 


e 

It is urged for the respondents that the sale cannot be said to be ultra N 
vires though it could be said that the order was incorrect; that a Court has got 
a right to pass a wrong as well as a right order, and the fact that the Court 
order is incorrect would not mate it ultra vires. But then in this case the exe- 
cution Court had no jurisdiction to vary the terms of the decreé antl pass an 
order on the basis of which variation the order so passed must*be considered 
to be one without jurisdiction and can have no legal effect. J therefore find 
that the sale of door No. 24 was ultra vires and is not binding on the plaintiff ===" 
and has to be ignored. ki 


The next contention raised is that the lower Court was not justified jamas 
finding that there was no fraud or collusion. There is no dispute about the 
facts from which the fraud and collusion is sought to be inferred. Those faets, 
are the facts stated in the order in.H.A. Ng. 1411 of 1937 (Ex.1-C), which I 
have already extracted above. The sixth defendant, having become the pur- 
chaser of those properties which werg directed to be sold first in a sale held in ° $ 
execution of a small cause decree obtained ageinst Subramanian, Chetti, was 
interested in saving that property. That is why he filed, E-A. No. 1411 of 
1937 for an order directing that those properties should not be sold. Subra- 
maniam Chetti having lost all rightts to the property was 8x parte. But Manic- | 
kam Chetti the first defendant herein who was the mortgagor ih respect of 
door No. 24 opposed the application and contended that door No. 24 should. 
be sold last. The plaintiff m this suit wasenot a party to those proceedings, 
and the person through whom he claimed opposed the application. >In the 
face of the directions in the decree the *executing Court would not have dirett- 
ed the sale of door No. 24 first but for the consent given by Manickam Chetti. 
The decree-holder was indifferent because he will be able to get his money whether 
door No. 24 is sold first or the other items are sold. The ameunt due to,the °. 
decree-holder was only Rs. 122-2-0 and door No. 24 itself had been spld for , 
Rs. 251. So the Municipality was indifferent. The second defendant in that 
suit, namely, Manickam Chetti the first defendant herein first opposed the apyfti- om 
cation. But as a result of an undersjanding between him and the petitioner 
the sixth defendant herein they filed a memo. stating that door No. 24 may be 
sold first instead of as the last item. It is thus clear that there was collusion 
between the sixth defendant and the first defendant ih this suit as.a result of 
-which such an order was passed prejudicial to the plainti herein who had 
obtained: a mortgage right over the properties and behind his back. So from 
parE RS Sh NB RT ABEN ee 
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the very statement of facts in the order Ex.1-C the only inference that could 
be drawn is that there*was collusion between the first defendant and the sixth ` 

- defendant, the order was as a result. of collusion and that ¢onsequently the sale 
in favour of the sixth defendant was the result of collusion and fraud. The 
learned Subordinate Judge does viet seem tø have been aware of the fact that 
the decree itself, directed door No. 24 to be sold last. If he had been aware of 
it he would certainly have mentioned it and dealt with the question as to whe- 
ther it could be said that there could be no fraud when the arrangement was 
directly in contravention of the terms of the decree. The question as to whe- 
ther inference drawn from certain admitted facts isa question of law or “a ques- 
tion of fact had to be considered by the Caleutta High Court in Radha Madhab 
v. Kalpataru! and Mukerji, J., at page 213 makes the following observation: 


e 6 
“It has been tirged before us, that, that finding is binding upon this, Court in second 
appeal. But, as was observed by Baron Parke in Murray v. Mann?, although it is the duty 
of the jus to determine the faets upon which the allegation of fraud is based whether the 
facts so found justify the inference of fraud is a question of law for the Court to deter- 
rad mine. We have thus to consider whether the facts found by the Courts below justify the 
. inference which has been drawn from them.” 


And in that case the Court found that the facts, even if they were assumed to . 
be established, did not justify the inference that there was fraud vitiating the 
decree. In*Beniram v. Kundanlal3 in dealing with the question of acquiescence, 
their Lordships of the Privy Council held that acquiescence was not a question 
of fact, bat one of legal inference from the facts found, and that upon it the 
== judgments of the appellate Courts were not final. In Periamurugappa Asari 
~, Manicka Chets* it is pointed out by Venkatasubba Rao, J., that in that 
case it was proved that the plaintiffs and the first defendant entered into an 
amesfreement for “the purpose Ofe defeating the tightse of the auction purchasers 
and that in pursuance of the agreement a decree was allowed to be passed in 
favour of the plaintiffs and thatethose facts would be sufficient to establish col- 
Iusfon which rendered the rule of lisependenseinapplicable. In this case, but-for 
the agreement betwe@n Manickam Chetti and the sixth defendant herein the 
e ‘executing Court would not have passed an erder directly at variance to the term 
of the decree,sought to be executed. The plaintiff was indifferent, dnd the two | 
contesting defendants whose interests were, adverse subsequently entered into 
an arrangement and consented to the prayer of the sixth defendant being grant- 
ed. They must have known by then about the mortgage in favour of the plain- 
tiff herein, for the encumbrance certificate filed in the proceedings must have 
shown this m8rtgage, and when they entered into an arrangement like the one 
in question they must have known afat it would bè prejudicial to the plaintiff 
herein—mortgagee. ; T | 


On the facts admitted it will. have to be found that there was collusion. 

The decision in Kishorilal v. Piarelal,> has no application to the facts of this 

e case. All that was held was that the question as to whether a certain proceed- 

ing ‘was collusive or not was a question of fact which the High Court is not en- 

~ titled tô go behind. But then it does not appear that in any of the cases refer- 

reg to therein the question was whether the fraud was sought to be inferred 
from some proved oreadmitted facts as if this case. 


I therefore find that the learned Subowdinate Judge was not right in find-. 
ing-that there «was no collusion. In&smuch as I have found that the order for 
sale itself is ultra vires, section? 52, Transfer of Property Act, cannot apply. 





e e 
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In the result’the second appeal is allowed, the decree of the lower appellate 
Court is set aside so far as the,sixth defendant is concerned and the decree of 
the first Court restored with costs in all the three Courts. 

Leave refused. å . 

& 
V.S. e : Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e 4 . . 
PRESENT :—-Sir ALFRED Henry LIONEL Leaca, Chief Justice AND Mr. JUSTICE 
SHAHABUDDIN. f 


The Public Prosecutor, 


.. Appellant* 


V. 
*Atapaka Venkayya e, Respondent. 


Defence of India Act (1939), section 2 (2)—Defence of India Rules (193% rule 81 
(2)—Foodgrains Control Order (1942), clause (3)—Intra vires the Central Legislature— 


Storage of paddy in wholesale quantities without licence for sale%at a future date—Offence ~ 
pumshable under clause (3). 


A power to control includes 2 power to prohibit. Therefore section 2 of the Defence 
of India Act which empowers the Central Government to nfake rules for the contro! of rade 
or industry for the purpose of regulating or increasing supplies or for maintaining supplies 
and services essential to the life of the commuity confers power to prohibit a person carrying 
on a particular trade: should this course be deemed necessary in the interests°of theecom- 
munity. The Central Government have the power under fule 81 (2) o€ the Defence of 
India rules made under section 2 of the Act, to issue the Foodgrains Control Order and fhe 
provisions of clause (3) of that Order which requires as dealer in wholesale quantities of 
foodgrains to take out a licence are in all respects intra vires notwithstgnding that there is 
a discretion in the matter of issuing licences, 


Storage in wholesale quantities for the purpose of future sale is just as much an offegge 
as sale if a licence has not been grahted or obtained wader clause (3) of the -Foodgrain’"™ 
Control Order. 

Appeal under section 417, Criminal Procedure Code, 1898, against, the 
acquittal of the aforesaid respondent (accused} by the Sessions Judge of Nellore 
in C.A. No. 17 of 1943, on his file (C.C. No. 16 of 1943, on the file of the Court, 


of the Joint Magistrate, Gudur). e l 
The Advocate-General, Mr. N. Rajagopala Ayyangar and “The Assistant 
Public Prosecutor for Appellant. ° ° i 
Mr. A. Akkaraju for Respondent. Š 2 
The Judgment of the Court was delivered by |, ° ° 


The Chief Justice—The respondent was charged in the Court of the Sub- 
Divisional Magistrate of Gudur with having been engaged in an undertaking 
which involved the purchase, sale and Storage fer sale in wholesale quantities of 
foodgrains without a licence issued under the Foodgrains Control Order, 1942, 
and that thereby he had committed an offence punishable under rule 81 (4) of 
the rules framed under the Defence of India Act, 1939, read with rule 81 (2) (a).e, 
The Sub-Divisional Magistrate held that the offence had been prgved and 
sentenced the respondent to pay a fine of Rs. 500. In default of payment of the” 
fine he was sentenced to undergo simple imprisonment for two months: dhe gy 
respondent appealed to the Sessions Jutige of Nellore, who eet aside the conviction 
and sentence. This appeal has been preferred by the Provincial Government 
from the order of the Sessions Judge acqyitting the respondent., 


The judgment of the Sessions Judge is of *unnecessary length and certainly 
cannot be commended for clarity of expression. In fact, in places it is very -difh- 
cult to follow what is meant. So far as we understand the judgment the Sessions 
Judge Was of the opinion that clause (3) of tlee Foodgrains Control Order, which 
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requires a dealer in wholesale quantities of foodgrain to take out’a licence, is ultra 
vires the Central Government because if given effgct to, it may operate to prohibit 

- a dealer carrying on his business. The Sessioñs Judge also indicated that if he 
had not formed the conclusion that clause (3) of the Foodgrains Control Order 
was ultra vires he would have felt ‘constrained to direct a re-trial. For reasons 
which we shall. state we consider that the Sessions Judge erred in holding 
clause (3) of the Foodgrains Control Order to be ultra vires and that a re-trial 
would be necessary if it were intra vires. e 


Sub-section (1) of section 2 of the Defence of, India Act, 1939, states that 
the Central Government may, by notification in the official Gazette, make such 
rules as appear to it to he necessary or expedient for securing the défence of 
British Indig, the public safety, the maintenance of public order or the efficient 
prosecution of the War, or for mairftaining supplies and services essential to the 
life of the community. Sub-sectipn (2) states that without prejudice to the 
generalitæ of the powers conéerred by sub-section .(1), the rules may provide for, 
or may empower an asithority to make orders providing for all or any of the 

S matters set out in the sub-section. Clause (20) of the sub-section reads as 
follows: 

The control of agriculture, ‘tfade or industry for the purpose of regulating or increasing 
the supply of, and the obtaining of information with regərd to, articles or things of any des- 
cription whatsoever which can be used in connection with the conduct of the war or for 
maintaining Supplies and services essential to the life of the community.” 

e Sub-section® (4) of section 2 provides that the Central Government may by 
order. direct that a power or duty which by rule under sub-section (1) ts conferred 
== or imposed fpon the Central Government shall in such circumstances and under 
sueh conditions, it any, as may be specified in the direction be exercised or dis- 
charged—(a) by an officer or authority subordjnate to the Central Government 
or (b) whether or not the powef or duty relates to a matter with respect to which 
a Provincial Legislature has power to make laws, by a Provincial Government 
of by an officer or authority subordinate to such Government, or (c) by any other 
authority. Stb-section, (5) gives to fhe Provincial Government a power of dele- 
gation of a power or duty which by rule made under sub-section (1) is conferred 
A . © 
upon tt. ° P . si. 
In Kewalfim v. The Collector of Madras, this Court held that when a power 
e has been delegated under section 2 (4), a pefson or authority éo whom the dele- 
gation has been made has all the power of the Central Government, unless the 
order of delegation contains some restriction on the exercise of the power. 


. Sub-rule (£) (a) of rule 81 of the rules made under section 2 of the Act 
states that the Central Governments %r the Provincial Government, so far as 
appears tot to be necessary or expedient for securing the defence of British India 
or the efficient prosecution of the War 01”? for maintaining supplies and services 
essential to the life of the community, may by order provide: 
. . og oye » P 5 
“for regulating or prohibiting the production, treatment, keeping, storage, movement, 
éransport, distributign, disposal, acquisition, use or consumption of articles or things of 
‘any description whatsoever and in particular for prohibiting the withholding from sale, 
gither gererally or to specified persons or classes of persons, of articles or things kept for 
sale, and for requiring articles or things kept for sale to be sold either generally or to 
waos Spemied persons or classes of persons or in specified circumstances.” 

Clause (f) as it stood when the offenge was committed: in this case stated 
that the Central Government or the Provgncial Government might by order 
provide: E 6 

“for any igcidental and stpplementary matters: for which the Central Government or 
the Provincial Government thinks it expedient for the purposes of the order to ‘provide, 
including, in particular, the entering and inspection of premises to which the order relates 
with a view to securing compliance with the order; and an order under this rule may prohibit 
the doing of anything regulate% by thè order except under, and in accordance with the 
conditions of, a ligencé granted by such authority as may be specified in the order, and may 

° : 1. (1944) 1 M,L.J. 263. . ` e 
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be made so as to apply either to persons or undertakings generally or to any particular 
person or undertaking or class of persons or undeftakings, and either to the whole or any 
part of any undertaking, and so as to have effect either generally or in any particular area.” | 

The Foodgrains Control Order was notified on the 21st May, 1942. It. was 
made by the Central Governmeng in exercise of the powers conferred by 
sub-section (2) of rule 81 of the Defence of India Rules. Clatise (3) states that 
no person shall engage in an undertaking which involves the purchase, sale or 
storage for sale, in wholesale quantities of any foodgrain, except under and in 
accordance’ with a licence issued in that behalf by the Provincial Government or 
by an officer authorised by the Provincial Government in this behalf. Rule 2 (c) 
defines “purchase in wholesale quantities” as meaning the purchase in quantities 
exceeding twenty maunds in any one transaction, an? includes purchase by any 
eperson on behalf of another as a commission,agent or as an arhatiya. Clause (d) 
contains a corresponding definition of “sale in wholesale quantities”. A definition 
of “storage for sale in wholesale quantities” has been inserted in clause (2), but 
this was done at a later date and clause (3) must Be construed withoft the aid 
of this definition. This is not difficult. Ss 


Clause (a) of rule 81 (2) is a lawful provision. As we have seen, sub- 
section (1) of section 2 of the Act, empowers theeCentral Government ‘o paks 
such rules as appeared to it ngcessary or expedient for, inter „alia, maintaining 
supplies and services essential to the life of the community, and subsection (2) 
expressly empowers it to make rules for the controleof trade or industry for the 
purpose of regulating or increasing supplies or for maintaining supplies and 
services essential to the life of the community. A power to control includes a 
power to prohibit, as the Court of Appeal in England pointed gut in The Queen 
v. Croydon and Norwood Tramways Company. In that case Lindley, LJ., 
observed, ‘ ò l e ~ . 


“Tf I prohibit a man from doing a thing, I control him to that extent.” 


Therefore section 2 confers power to proffibit a person carrying on a partt- 
cular trade should this course be Meemed :fecessary in thg interests of the com- 
munity in these days of national peril. Although the Sessions Judge appeared, 
to think there was, there is no analogy between the Defence of India Act, andthe $ 
rules framed thereunder and provisions in an “Act conferring upen a municipal 
authority licensing powers. One way of centrolling or regulating a trade is by .« 
insisting upon those engaged in it taking out licences. The power to grant a 
licence must contain a power to refuse one if this is deemed to be expedient. In 
our judgment the Central Government had the power under rule 81 (2) to issue 
the Foodgrains Control Order and the pravisions of clause (3) are in all respect’ 
intra vires notwithstanding that there is & discretion in the matter of issuing 
licences. i i ° = 

Before turning to the merits of the case for the prosecution it is necessary 
to deal with an argument which has been stressed in this Court by the learned 
advocate for the ‘respondent. The licences contemplated by clause (3) of the Food, 
grains Control Order are issued by the Grain Control Officers. It is said that the ` 
Provincial Government has no power of delegation. This contention is 8bviouslye 
fallacious in view of the provisions of section 2 (5) of the Defence of India Act. 
All that is necessary to be assured ofeis that there has been a delegation. This ®* 
question was not dealt with by the learned Sessions Judge. The learned Advocate- 
General has had no difficulty in satfsfying the Court on this point. On the 17th 
June, 1942, the Governor of Madras in*exercise of the powérs conferred by 
sub-section (5) of section 2 of thé Defence of India Act, directed that the powers 
conferred upon the Provincial Government by clause (3# of the Foodgtrains 
Control Order shall be exercised also by the Grain Control Officers within their 
respective jurisdiction, subject to the control” of the Special, Officer for Prices, 


~ 
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Madras. This notification was published in the Fort St. George Gazette of the 
23rd June, 1942. i e ; | 


, The charge against the respondent related to the period from the Ist July, 
1942, to the 5th September, 1942, during which time the respondent held no 
licence. On the* 5th September, 1942, the Deputy Tahsildar inspected the 
premises of the’respondent and found stored therein 150 bags of paddy. He 
examined the books of the respondent which showed that he had been carrying 
on a wholesale trade in paddy and rice from fhe ist July, 1942. He-questioned 
the accused, who told him that he had applied for a licence and that he wag carry- 
ing on the trade in anticipation of its being granted to him. The Deputy Tahsildar 
again visited the respondent’s godown on the 20th November, 1942, and discovered 
that between the 3th September and 4th October, 1942, the respondent had dis-, 
posed of the 15Q bags of paddy. In the course of his examination by the Magis- 
trate before the framing of the ckarge under section 342, Criminal Procedure 
Code, tif respondent repeated his statement that he had been carrying on business 

S in anticipation of a liænce being granted to him. 


In Criminal Appeal No. 934 of 1943, Horwill, J., held that storage for sale 
within the meaning of the Fogdgrains Control Order is not an undertaking within 
“clatisee¢3) and consequently if storage for sale gn wholesale quantities is to be 
an offence it mpst be proved that it was stored for the purpose of fulfilling a con- 
tracte This opinion was digsented from by Kuppuswami Ayyar, J., in Criminal 
Revision Case No. 986 of 1943. Kuppuswami Ayyar, J., considered that if a 
person undertakes to trade and if he stores foodgrains in wholesale quantities for 
sale in futufe under contracts to be entered into in the future, he is guilty of an 
offence punishable under clause (3). We have no hesitation in agreeing with 
ISuppuswami Ayyar, J. 


Storage in wholesale quantities for the purpose of sale is just as much an 
offence as sale if a licence has npt been granted. There is no doubt that the 
respondent did store foodgrains durjng the period between the lst July and 5th 
September, 1942, in contravention of clause (3) of the Foodgrains Control Order. 

e ‘He was a dealer in foodgrains and on the 5th September, he had on his premises 
” 150 bags of paddy, which*was fas in excess of twenty maunds. It was obviously 
there for the purpose qf sale because the paddy was sold. It had been sold when 
the Deputy Tahsildar visited the godown on the 20th November, 1942. 


In these gircumstances the learned advocate for the respondent very properly 
safd that he did not wish the case to be sent back for re-trial as suggested by the 
messions Judge. He cdntended, howeyer, that there was a flaw in the procedure 
adopted by the trial Magistrate and hat this justifies the rejection of the appeal 
against tht acquittal. The complaint is that the questions which were put to him 
when he was examined under Section 342, Criminal Procedure Code, were not 
sufficiently specifig. We consider that there is no substance in this contention. 
By no stretch of imagination can it be said that there has been any miscarriage 
“of justice. Nothing which was said or might have been said in the course of the 
atrial coudd alter the fact that on the 5th September, 1942, the respondent had stored 
on his premises 150 bags of paddy and that they were stored for the purpose 


—> e of Sale. e 


As an offence has been established, thê appeal must be allowed, which means 


that we convict the respondent and impose the same sentence as the Magistrate 
imposed. A 


bd e 
„The learned advocate for the respondent has asked us to issue a certificate 
under sec. 205 of the Government of India Act, 1935. We are unable to do so 
because the case involves np quegtion of the interpretation of that Act or any 
Order-in-Council made thereunder. j 


V.S. l —— . Appeal allowed. 
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i [PRIVY COUNCIL.] . 


(On appeal from the “High Court of Judicature at Bombay.) 
Present :—Lorp MACMILLAN, Loro Wrigut, AND Lorp Justice Du Pdrca. 


Pere oe 6 
Shree Meenakshi Mills, Limited . .. Appellant. 
z U. 
Patel Brothers . .. Respondents. 
Arkitration Act (X of 1940)—Appellate awara declared to be a mullety—Original award 
cannot be deemed to be merged in appellate award and set aside—Remand to arbitrators— 
Procedures—Arbitration Act, (1940), section 16—Scope—Reference not to itdiwiduals but to 
a board—How far members of the board must act togethér. © œ 
6 When the rules governing an arbitration previde for an appeal “from an award, the 
result of declaring the proceedings taken by way of appeal from the awarf to be a nullity is 
to leave the parties in the position which they oceupied immediately before those abortive 
proceedings were begun. The notice of appeal is still effectite and the original aWfrd stands 
until such time as it may be replaced by an effective decision of the appellate “body. Tha 
original award may be said to have merged in the appellate award only when the appellate 
body has come to a valid and effective decision. But when the proceedings before the appel- 
late body are declared to be a nullity there ean be no question of any such merger and the 
original award cannot be set aside. oe II” 
When what purports to be the “decision of arbitrators is a nullity there ig no power to 

remit the award and section 16 of the Arbitration Act, 1940, has no relevance tb the ejreum- 
stances of the case. Nor is there need for any such powes® since there ig nothing’ to remit 
and on the annulment of the award the parties are entitled to a new and effective hearing ånd 
determination. ° 


An order ‘‘remitting back’’ the notice of appeal to the body of gppellate arbitrators 
“to be dealt with according to law?” amounts to no more than a direction to the appellate 
body that the parties are entitled to have the appeal heard. The law gives the parties a 
right to an adjudication by the appeMate arbitrators but if neither of them wishes to exer- 
cise the right the law will not compel them to exercise it. 


Quaere: Where a reference to arbitration is not go individuals but to a body such “ag a 
committee or a board whose corporate powers are regulated by its constitution how fdr all 
the members of the body must aeb together. ° 

Their Lordships’? Judgment was delivered by R 

Lorp gustice Du Parce.—In September, 4940, a dispute aroge between the 
parties to this appeal as a result of transactions in which hey had been engaged. 
in the cotton maxkets of Bombay, Liverpool and New York. An agreement 
between the parties provided for arbitration under thè by-lawg of the East. 
India Cotton Association, Ltd. Two arbitrators were appointed in accordarce 
with those by-laws, and there is now no dispute about the validity of their 
appointment. On the 19th*March, 1941, the arbitrators made an award where. 
by they awarded to the respondents the sum of Rs. 34,508-6-5 with’ intergst. 

The appèėllants were dissatisfied ° with this award. The by-laws of the 
East India Cotton Association gave them a right of appeal to the Board of the 
Association “within 10 days from the date of publication of the award,” and, 
they gave a proper notice of appeal within the prescribed feriod. The by- ` 
laws define “the Board” as meaning “the Board of Directors” of the Associa- e 
tion ‘‘acting through at least a quorum of their number at a meeting of that 
Board duly called and constituted’’. The articles of association provide, ae z 
six shall form a quorum. ° . 

Nine members of the Board weve convened to hear the appeal. During the 
argument of counsel for the appellants onb of the nine went away and did not 
return. His departure and his absence appeaf to have escaped the notice of 
counsel. The appeal was fully heard by the remaining eigh? members, who by 
a majority, decided that the sum awarded to the respondents should be reduced 
to Rs, 12,508-6-5. This decision was publishefl on the 21st Jjine, 1941. Tt wag 
signed by the Chairman and Secretary, who had been authorised to sien it on 
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the Board’s behalf. On the 11th July, 1941, the award of the 19th March, 1941, 
and the decision on appeal were filed in the office of the Prothonotary of the 


High Court, who gave notice of such filing to*the appellants on the 18th July, 
1941. ; 


The appellants thereupon pefttioned tife High Court of Bombay, praying 
“that the alleged awards dated 19th March, 1941, and 21st June, 1941, be declar- 
ed to be invalid and set aside and taken off the file of the records of this Honoura- 
ble Court’’. The petition was heard by Chaa, J. The learned Judge was of ° 
opinjon that when once the Board had been constityted for the purpose ef hear- 
ing the appeal, the nme members who had been convened were to be regard- 
ed as joint arbitrators. aking that view, he held that the appellduts were 
entitled to an adjudication by all nine arbitrators acting together, and that the 
decision of the 21st June, 1941, whith purported to be the decision of the Board? 
was invalid. The learned Judge expressed the opinion that all the members of 
the Boawd who adjudicated should have signed the award, but if it had been 
necessary*to decide the point he would have considered that this was an irregu- 
larity which could be cured, and would have remitted the award to them for 
their signatures. The conclusion at which the Judge arrived was that ‘‘the 

ust be set aside”. -s he had made no finding adverse to the validity 
of the award of the arbitrators, dated the 19th March, 1941, this mode of expres- 
.sion might.have left it uncertain whether he intended to do more than set aside 
the decision on, appeal, but the formal order of the 'Court put the matter be- 
yond douht, stating as it did in terms that both the decision of the Board and 
the ae gf the arbitrators* were to be set aside and taken off the file of the 
Court. e - 


The respondents then in their turn appealed to the High Court in its appel- 
late jurisdietion, contending that the decision ôf thes Board was valid and regu- 
lar, and that the order of Chagla, J., was wrong. The appeal was heard by Sir 
don Beaumont, C.J., and Sonejee, J. The Court affirmed the decision of 
Chagla, J., on the main issue. They held that in the circumstances the deci- 
sion of the Board wås a nullity, and must be set aside. They further- held, 

“however, that there was po ground for setéing aside the award of the arbitra- 
tors. The learned Chief Justice, in whose judgment Somjee, J.,” concurred, 
expressed the opinion sthat ‘‘the so-called appeal’’ was 

‘not really an appeal but. .... a continuation: of the arbitration so that one award 


had been madegon two different dates, and in two different parts, by two different sets of 
arbditrators’’. 


@ 
The position thus ‘was that part of the award had been validly 
made, “but the other part hd so far not been made. “If that 
is ap”? said the learned Chief Jystice, ‘‘I,think we can remit that portion of the 
award’? (viz. the decision of the Board) ‘‘under section 16 of the Arbitra- 
tion Act and in my view that is really the only course which is open to this 
e Court”. The Court accordingly made a declaration that the appeal against 
“ the original award had never been heard by a properly constituted Board, and 
a ordered? that the order of the Board should be set aside, and that the notice of 
appeal should be ‘‘remitted back’’ to the Board “to be dealt with in accordance 
> with law”. Against this order the present appeal is brought. The appellants 
naturally do not question the correctness 8f so much of the decision of the High 
Court as declared that the proceedings before the Board of Directors were a 
nullity, and sixfee there was no cross-8ppeal, their Lordships are not called upon 
to express Any opinion upon that part of thé decision, and must not be under- 
stoéd to express ther approval or disapproval of it. Should the same ques- 
tion arise for decision hereafter, it will be necessary to consider whather the 
well-established principle tat, in°the casé of a reference to two or more named 
arbitrators, aÑ the arbitrators must act together, can properly be ‘applied when 
the reference is not to individuals but to a body, such as æ Committee or a 


Tr , 
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Board, whose corporate powers are regulated by its constitution. It is perhaps 
desirable to add that their Lordghips must not be taken fo assent to the opinion 

expressed obiter by Chagla, J „that an award made by the Board ought to be 
` signed by all the members of the Board who have adjudicated. Their Lord- 
ships do not desire to express any ®pinion oh that point. . ; 

For the purposes of this appeal their Lordshipsemust assume without decid- 
ing, that the proceedings before the Board of Directors were a nullity. On 
that view there can be no doubt, and it was not disputed, that the declaration 
to that effect was properly made. The objection taken by the appellants to 
the order of the High Court was two-fold. 


In the first place, it was said that the power of dhe Court to remit an award 
depended on statute, and that section 16 of the Arbitration Act, 1940, under 
Which the Court purported to act, gave no power to remit the award, or the 
notice of appeal, in the circumstances of this case. Secondly, the appellants 
submitted that the original award of the arbitratots and the decisio®of the 
Board on appeal must be regarded as together constittie one indivisible 
award, and that it was impossible to set aside a part of that indivisible entity 
without setting aside the whole. 


It is convenient to deal first with the second of these submission==RU"> 
authority could be cited to sujfport it, and in their Lordships” view it is not 
sound in principle. When the rules governing an arbitration. provide for an 
appeal from the first award, the result of declaring the proceétdings by wey 
of appeal to be a nullity must be to leave the partigs in the position Which they 
occupied immediately before those abortive proceedings were bêgun. e The, 
notice of appeal is still effective and the original award stands’ until such time 
as it may be replaced by an effective decision of the appellate, body. It was 
suggested on behalf of the“ appellants that the 8riginal award was ‘“merged”’ 
in the decision of the Board on appeal. This figure of speech may be justified 
when the Board has come to a valid and effective decision. Such a decision if 
substituted for the original award.” The original award then ceases to have any 
further force or effect, and may be said without impropriety to be ‘‘merged’”’ in . 
the final decision. But when once if is established that the proceedings before 
the Board are to be regarded as a nullity, there can be no questio? of any such 
merger. Their Lordships are therefore clearly of opinioh that the appellants 
were at no time entitled to have the original award set aside. 


With regard to the appellants’ first submission their Lor@ships are gi” 
opinion that although the order under appeal was in, substamee correct, it 
could not properly be founded on section *16 of the Arbitration Act, 1940. It 
appears to their Lordships, with great respect to the learned Chief Justige, 
that this section has no relevance to tke peculiar circumstances of the prestnt 
case. The section specifies three sorts of defects which may necessitate recon- 
sideration of an award, and empowers the Court to remit thé defective award 
in the cases specified (and in no others) to the arbitrator or umpire, and to fix e 
the time within which the arbitrator or umpire is to submit his decision to" the 
Court. When what purports to be the decision of arbitrators is a ‘nullity, 
there is no power to remit it. Nor is there need for any such power, singe 
there is nothing to remit, and since it necessarily follows from the fact that 
the decision is annulled that the pafties are entitled to a new and effective 
hearing and determination. : 


© e 

It is apparent therefore that no injustice has been done to the appellants 
and that the order appealed from is in substance perfectly egrrect. The onfer 
which was drawn up made no express reference to section 16 of the Arbitration 
Act and ean hardly be said to be erroneous ever in foym. It speaks of ‘‘remitting 
back”? the notice of appeal to the Board of Directors ‘‘to be deal} with accord- 
ing to law”. ° This amounts to no more than a direction to the Board that the 
parties awe entitled to have the appeal heard. It was suggested by counsel for 


` 
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the appellants that the order was mandatory in form and might be read as 
compelling the parties to proceed ‘vith the appeal even though neither of them 
. were willing to do so. In their Lordships’ opihion.the inclusion in the order 
of the words ‘‘to be dealt with in accordance with Jaw”? precludes such a con- 
struction of the order. The law ‘gives thegparties a right to an adjudication 
by the Board of Directors. If neither of them wishes to exercise the right the 
law will not compel them to exercise it. 


It follows that no complaint of substanae can be made against, the order 
appealed from. Their Lordships will humbly advise His Majesty that the 


appeal should be dismissed, and that the appellants should be ordered to pay to 
the respondertts their costs of the appeal. ° 


K.S.. - —— i Appeal dismissed. 
E 5 [PRIVY COUNCIL. l 
(On appeal from the High, Court "of Judicature at Fort William in Bengal.) 


PRESENT :—Vigcognt MAUGHAM, Lorp MACMILLAN AND Lorp WrigHt. 


Sopher and another .. Appellants? 
Y. aga B To 
“The Adnmistratpr-General of Bengal and another .. Respondents. 


Successigh Aet (XXXIX of 1925), section 118—-Scope—Bequest to unborn person sub- 
ject to prior bequest for life—Bequest subject to beneficiary surviving his parent and attain- 
ing age of eighteén—Bequest void as not comprising whole of the remaining interest of the 
testator—Bequest of income also go such legatee till he attains age of eighteen—Effect— 


Section 120 exception—Not applicable—Interpretation of statutes—Sections to be read and 
vonstrued with the lustrations, 


If under a bequest to a person not in existence at the time of the testator’s death sub- 
ject to a prior bequest contained i the will, there is°a possibility of the interest given to 
the beneficiary being .defeated either by a contingency or by a clause of defeasance the 
beneficiary under the later bequest dogs not receive the interest bequeathed in the same un- 
Tèttared form as that in which the testator held it gud the bequest to him does not there- 
fore: comprise the whole gf the remaiffing interest Of the testator in the thing bequeathed 
as contemplated by section 113 of the Succession Act, 1925. Such a bequest is accordingly 
“void. Putlibai v. Naoroji, (1923) 28 C.W.N. 736 approved. 


«®@ 

Where a legacy is given subject *to a double contingency, e.g., that the legatee must 
survive a named person and must also attain a partjeular age the exception to section 120 of 
the Succession Act, 1925 does not apply” The exception applies onlyeto the case where a 
fund is given to any perser on his attaining a particular age. It has no relation to any 
other contingengy, e.g., to his surviving a named person. In such a case even if the income 
of“the fund bequeathed is given to the legatee the legacy is not vested but only contingent 
and where the legatee is wnborn on the date of the testator’s death void according to the 
interpretation of section 113 of the Succession Act a 


eA section must be read and construed in eonnection with the illustrations found in the 
Acte Arifin v. Gark, (1916) L.R. 43 I.A. 286, referred to. 


Their Lordships’ Judgment was delivered by 


Viscount MAUGHAM.—The questions raised in this appeal relate to the 
construction of the will of Edward Abraham Sopher, a resident of Calcutta, 


domicileg in British India, who had carried -on the business of a stock and ex- 
change broker in that country. 


e “His will was dated the 16th April, 1926. He died on the 24th February, 
1939, leaving him surViving a widow, the second respondent, and two sons, the 
appellants. The sons were of age at the date of his death but unmarried. On 
the Ist May, 1980, probate of the wif was granted to the first respondent, the 
sole executos and trustee of the ‘will. j 

By his will the testator, after certain bequests of the goodwill of his busi- 
ness and of other property not material to the present appeal, proceeded to 
dispose of his residuary est@te by “some very elaborate and somewhat confusing 
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elauses. After the usual trusts for conversion, the trustee was directed ks 
stand possessed of. the residuarng estate upon trust out of the income to pay the ; 
testator’s widow a monthly sum 'of Rs. 1,500 for her own use and benefit dur- 
ing the term of her natural life. As to the balance of the income the trustee 
was directed to hold and stand: potsessed of the same: a ; 
““Upon trust during the life-time of my said wife to pay the balance of the net income 
thereof (after: payment of the said monthly allowance of Rupees One thousand and five hun- 
dred to my said wife) to my childreg; if more than one in shares such that each male 
child shall take double the share of each female child, and if there shall be only one such 
child the whole of such balance ef income shall be paid to such one child. And if any child 
of me shall die in my life-time or in the life-time of my said wife leaving children or a child 
him or hef surviving, theeshare of the said balance of income which would have been payable 
to the child so dying had he or she been living, shall during the life-time of my said wife 
ebe paid to his or her children, if more than one, in shares such that each” male child shall take 
double the share.of each female child and, if there shall be only one s@ch child the whole 
of such share of the said balance of income shall de paid to such one child < And if any 
child of me shall die in the life-time of my said wife with@ut leaving any childr&f or child 
him or her surviving the share of the said balance of income whic wild have been payable 
to the child so dying had he or she been living shall during the life-time of my said wife be 
paid to such of my children as shall survive the child so dying and the child or children of 
such of my children as shall have predeceased the child sg dying in shares such that males 
shall in all cases take double the shares of females and the child or children ater aa 

predeceased child shall take only @he share his, her or their deceasedeparent would have 
taken, if living and, if there shall be only one child or one grandchild of méswho shall be 
entitled to the benefit of this provision then the whole of suah balance of income shall furing 
the life-time of my said wife be paid to such one child or grandchild as the case may be”. 


The testator has been dealing in this clause with an annuity to the widow 
and the surplus income which will remain after its paymenteuntil her death, 
The testator proceeded to deal with corpus as follows :— 


‘I further declare and iteis my*express desire tha the corpus of nfy residuary estate 
Shall not be divided until the death of my said wife and I will and direct that upon her death 
my Trustee shall hold and stand possessed of my residuary estate, corpus as well as ingome, 
upon trust to divide the corpus thereof into as many parts or shares as there shall be children 
of me living at my death or who shall Qie in my “lifetime leaving, children or a child living 
at my death and designate the said several shares by the name of the said several children, 
respectively, each share designated by the name of a male child to be double of each share . 
designated by the name of a female child, and if theve shall fe only one sych child then to 
designate the whole of the said corpus by the name of such one child and to hold and stand 
possessed of the several shares or the whole of tle said corpus, as the case may be desig- e 
nated by the names Sr name of any children or child of me who ghall be living at my death 
and shall also survive my said wife, upon trust to pay the net income theregf to the respec; 
tive children or child by whose names or name the same shall be so designated for and Mur- 
ing the term or their respective lives and after the death of each such @hild to hold and 
stand possessed of the share or the wĦole of the corpus as the case may 
be designated by the name of such child upon trust to pay the incomé thereof, 
to his or her children until they shajl respectively attain the age of eiggteen 
years and on their respectively attaining that age upon trust as to the corpus as well as 
the income thereof for such children absolutely in shares such that gach male child shall 
take double the share of each female child, and if there shall be only one such child then in 
trust as to the whole for such one child absolutely and if any child of me shall die withoute 
leaving any children or child him or her surviving then I will and direct that the*share 
designated by the name of the child so dying shall after the death of such chiM be helds 
by my Trustee as to the corpus as well as the income thereof upon trust for such of my 
children as shall survive the child so dying and the child or children of such of my chiJ@®rene 
as shall have predeceased the child so dyifg absolutely in sharesesuch that males shall in 
all cases take double the shares of femalef, and the child or children of any such prede- 
ceased child shall take only the share Which his her or their deceased parent would have 
taken if living and if there shall be only one chil or grandchild of me wo shall be entitled 
to the benefit of this provision then ag to the whole, $n trus? for such one ehild or grand- 
child as the case may be absolutely’’. e è 


The will then continues as follows :— 
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same upon the same or the like trusts as are hereinbefore declared concerning the shares 
or the whole of the said cerpus as the tase may be designated by the names or name of 
children or a child of me who shall be living at my death and shall also survive my said 
‘wife and expressed and intended to take effect after the death of such last mentioned 
children or child. I further will and direct if and so long as any child of me shall be 
under the age of eighteen years then aid in every@such case my Trustee shall out of the 
income payable to such child during the life-time of my said wife pay to my said wife 
the sum of Rupees Five Hundred*per month for the maintenance and education of my said 
child and after the death of my said wife my Trustee shall out of the income payable to 
any such child pay’ to his or her guardian or guardians the sum of Rupees Fiye Hundred 
per month until he or she shall attain the age of eighteen years for the maintenance and 
education. of such child and in every case my Trustee shall ‘upon any child of me attaining 
the age of eightgen years pay to such child all and any balance of accumulation øf income 
that there might be in his hamis. payable to such child. And as *egards my grandchildren 
so long as any” grdndchild of me entitled to any income under this my will shall be under 
the age of eighteen years it shall be lawful for my Trustee to pay the whole or any part ° 
of such income to the guardian or guardians of such grandchild for his*or her mainten- 
ance and education. I declare that my frustee shall not be bound to see to the application 
of any meneys which he shall pay for the maintenance and education of my children or 
grandchildrén or any ef em under the provisions hereinbefore contained nor shall he be 
liable for any misapplication thereof’’. 


Two sections of the Indign Succession Act, 1925, on which the case main- 


dateng, must now be stated. 


. e 
“118. Where a bequest is made to a person not in existence at the time of the testa- 
tor’s teath, Subject to a prior bequest contained in the will, the” latter bequest shall be 


void, unless it conzprises the whole of the remaining interest of the testator in the thing 
bequeathed. . i 


R ° Illustrations. 


~ a (4) Property 4s bequeathed to 4 for his life, and after his death to his eldest son 
for life, and after the death of the latter to his eldest son. At the time of the testa- 
tor’s death, 4 has” had no son. Were the bequest to A’s*eldest son is a bequest to a 
person not in existence at the testator’s death. It is not a bequest of the whole interest 
that yemains to the testator. The beqyest to 4’s eldest son for his life is void. 


e (itt) A fund is bequeathed to 4 fof his life, and after his death to his daughters, 
with a direction that if ang of them merries under the age of eighteen, her portion shall be 
settled so that it may belong to herself for life and may be divisible among her children 
after her death. A has no daughters living at tlm time of the testator’s death, but has 
daughters born afterwards who survive him. Here the direction for a settlement has the 
effect in the case of each dgughter who marries under eighteen of substituting for the absol- 
ute bequest to her a bequest to her metly for her life; that is to gay, a bequest to a 
person not in existence at the time of the testator’s death of something which is less than 
the whole interegs that remains to the testator in the thing bequeathed. The direction 
to stttle the fund és void. 


e (iv) A bequeaths a sum of money to R for life, and directs that upon the death of B 
the fund shall be settled upon his daughte#s, so that the portion of each daughter may be- 
longeto herself for life, and may be divided among her children after her death. B has no 
daugifters living at the time of the t@stator’s déath. In this case the only bequest to the 
daughters of B is contained in the direction to settle the fund, and this direction amounts 
to a bequest to person not yet born, of a life interest in the fund, that is to say, of some- 
thing which is less than the whole interest that remains to the testator in the thing bequea- 
hed. ,The direction*to settle the fund upon the daughters of B is void’’. 


~ The second illustration is omitted as not being material. 
“6720. (1) A legacy bequeathed in case a specified uncertain event shall happen does 
æ @®ot Pest until that event happens. å 
(2) “A legacy bequeathed in case a specifiede uncertain evént shall not happen does: not 
vest until the happening of that event becomes impogsible. y. 
(3) In eitheg case, until the conditiom has been fulfilled, the interest of the legatee 
is called contingent. ? e i 
Exception —Wheze a fund is bequeathed to any person upon his attaining a particular 
age, and the will also gives to him absolutely the income to arise from the fund before he 
reaches that age, or directs the income, or so much of it as may be necessary to beeapplied 
for his benefit, the bequest of tht fund îs not contingent’’. ° 
Two questiéns were raised by the originating summons issued by the appel- 


lants. ° l i es 6 


l. 
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an ee | 
‘‘(a) Whether the dispositions in regard to the residuary estate made by the said 
will are void save and except the life interests given thereby to the plaintiffs and the defen- 
dant Susan Sopher. ° i . 
(b) Whether subject to the life interests given in the residuary estate to the plajn- 
tiffs:and the defendant Susan Sopher the said plajntiffs and the defendant Susan Sopher 
have succeeded to the residuary estate of the testatðr as on an intestacy’?’. 

Section 113 of the Act raises or may raise questions of ‘very great diff- 
culty, and their Lordships do not propose to attempt to expres their views on 
questions af construction which are not relevant to the present appeal, and on 
which hey have not the advantage of knowing the opinions of the learned 
Indian Judges. It may be observed that in the present case the attention of 
the Judges was not called to some of the points Arising on the section which 
were argued on this appeal, and if the Board differs from the judgments under 
“discussion the circumstance may well be dhe to that fact, The section must, 
of course, be read and construed in connection with the illustrations to be 
found in the Act. (See Arifin v. Gark'), and these must now be corffidered. 
The first illustration to the section shows that a bequest by a testafor to his 
children for their respective lives and after their deaths to their children res- 
pectively, unborn at the testator’s death, is void; for it is not a bequest of the 
whole interest that remains in the testator, since*it is not certain jbatehere= 
will be any grand-children. bequest to a son for life ande after his death 
to his children who shall survive him must be bad for the same reason, gince 
there may be no such children. The second and tlfird illustration would seem. 
to show—what is not very clear from the language of the section—-that how- 
ever complete may be the dispositions of the will, the gift after the prior be- 
, quest may not be a life interest to an unborn person, for that would be a he? 
quest to a person not in existence at the time of the testator’s death of some- 
thing less than the remaiwing interest of the testator. How far this rule ap- 
plies it is not necessary to determine in the present case; but the two illustra- 
tions show the strict sense in which the legisleture has used the words ‘fa’ be 
quest is made, ete., subject to a prior beques$’’. It may be that a particular 
bequest must comprise all the testator’s remaining interest, if the legatee under, 
it is not in existence at the testator ’sedeath ; and it is clear that in cases like those 
two illustrations further gifts, however complete in their opemtion, do not 
save “the bequest’’. Partial integtacy under the will as a whole is not thr 
point. The questfon is whether ‘‘the later bequest” (whatever that means ia 
a particular case) is a complete disposition of the testafor’s integest. 


The construction of section 113 of the Act does hot appeas to have been 
much considered in reported cases, and the diligence of counsel has only resulf. 
ed in the Board being referred to a single*case which will now be reférred, to. 
The case is that of Puthbai ve Naoroji,2 and it is reportede in 
28 C. W. N. page 787 after it had come to this Board on appeal. 
It was decided in 1923: and related to sections 99, 100° 101 and 102 
of the Indian Succession Act (X of 1865) then in force. Section 100 is re-e 
produced in the modern Indian Succession Act as section 118. The cabe is 
valuable as deciding that in interpreting wills with reference to sectfons 113° 
114 and 115 of the present Act, which are applicable to several different Ws- 
tems of jurisprudence, it is necessary éo bear in mind that the words used musti” 
be understood with reference to the eurrent meaning of the words apart from 
such technical considerations as ase only appropriate in English law. Their 
Lordships propose in accordance .with thfs view to construe tle words of see- 
tion 113 in the light, so far as that may be proper, of the various Sections con- 
tained in Chapter VII of the Act relating to ‘‘void beqflests’’ (where ‘sec- 
tion 113 is found) according to their natural meaning without regard io the 
numerous decisions of the Courts in this counfry. Section 113, it will be noted, 
relates to cases where two factors exist, first, that the bequest®is made to a 


1. (1916) L.R? 43 I.A. 256, : 2, (1923) 28 C.W.N, 737, 
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eee not in existence at the time, of the testator’s death, (e.g. to unborn per- 

_ sons at that date), and secondly, that there is aesprior bequest contained in the 
will, The case cited referred to the very elaborate will of a Parsi. Clause (11) 
of the will gave interests for life,to his five sons and provided that if a son 
died the persons presumptively entitled to tfe corpus of the estate were to have 
the income till the death of the last survivor of the five sons. Clause (12) con- 
tains special powers of appointment which were given to each son. ‘Clause (18) 
provided for the event of default of the exereise of the powers of appointment 
and contained a gift to sons of each son or his jssue as therein mentioned. 
There were also two clauses (15) and (16), which provided for the forfeiture 
of the interests of the waboyn beneficiaries in certain contingencies. It was 
decided in the High Court of Judicature at Bombay that the limitations to take 
effect under elayses (11), (12) and’ (18) after the death of each son were all? 
void under section 100,, as the bequests did not comprise the whdle of the testa- 
tor’s inPerest in the thing lsegueathed. The Court took the same view as to the 
result of tlause (16). The Board did not consider it desirable to decide all the 
points raised in the Court of Appeal, but they did affirm the decision of the 
Court as to clauses (11), (12), (18) and (16) of the will. In effect the Board. 

=thoughiait sufficient to decidè that the bequests to the sons, daughters, widows 
and issue were void because they did not in all possible instances dispose of the 
subject-matter ‘to which they apply. The bequests failed to comprise the whole 
of the testator’s remaining terest, because ‘‘there were contingent rights which 
might well prove to be of value”. It is at least consistent with that decision to 
hold (as was argued in that ĉase) that if under a bequest in the circumstances 
‘mentioned in section 118 there is a possibility of the interest given to a benefi- 

| ciary being defeated either by a contingency or by a clause of defeasance, the 
beneficiary undér the later bequest does not receiveethe interest bequeathed in 
the same unfettered form as that in which the testator held it and that the be- 
quest to him does not therefore comprise the whole of the remaining interest of 
the testator in the thing bequeathad. That is the conclusion at which their 
Lordships have arrived on the words of the section read in conjunction with the 
other sections relating to void gifts. ° 


If we noẸ turn to the clause’in the will relating to the surplus income dur- 

e ing the widow’s life-time, their Lordships axe of opinion that the interest of a 
erand-child in that ingome during the period until the death of the widow is 
coptingent one his surviving his parent. The language shows clearly that no 
erand-child iseto receiye any income unless and until he survives his father. 
Further, if no child or grand-child swrvives the widow, there will be an intes- 
tacy as tegards the surplus income. 

“Ik seems to their Lordship» that the ‘‘thing bequeathed’’ in the circum- 
stances of this case is the residuary estate of the testator, and none the less 
that the clause above dealt with relates only to the income of that fund until 

ethe death of the widow. The three illustrations to section 113 above set out sup- 
port that view. If this be correct all the bequests or dispositions after the death 
“of the widow would appear to be rendered void by the section. 


e © It was, however, also argued that the gifts to the grand-children of shares 
in the corpus are contingent on their resnectively attaining the age of 18 and 
also on their surviving their respective fathers. If correct, this would be a fur- 
ther ground for,holding that section 418 applied. The suggested answer to the 
contention was based on stctionel20 of the Agt, or, to be more precise, on the 
“exception”? contained in that section, which must now be considered. It must 
be observed that the exception applies only to the case where a fund is given to 
any person ‘‘on his attaining a pawticular age”. It has no relation to amy other 
contingency, e.g., tò his surviving a named person. In that case the legacy be- 
queathed does not vest until the legatee survives the named person [see sec- 
tion 120 (1)], ‘What then happens if the legacy is given subject ta a’ double 


* 
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ir 


I] TM. & S. M. RY. CO., LTD. gv. BEZWADA MUNICIPALITY (P.C.). 25 


-v a bs oo 7 EL wil *aery 
$ 


contingency, e.g.; that the legatee must surviye a named person aud must also 
attain a particular age? In the present efse that is the position, for on the 


words of the will” the childr€n.of either son of the testator are not given any . 


interest in the corpus merely on attaining the age of 18, they also have to. sur- 
vive their father. It is true that af a son dtes leaving no children who survive 
him, his share is the subject of a gift over to the other son if he survives the son 
who has so.died; but plainly there may be an incomplete disposition of the 
subject of the bequest if both sons die without issue or if one. son dies without 
leaving issue and the other son is then dead. The material point is that the 
gifts ôf corpus to grand-elfildren are subject to the double contingency unless 
the exception to section 120 applies and makes them vested. e 


Their Lordships are of opinion that the exception does not*apply because it 
cannot be said that the fund or any part of it is given to any grand-child ‘‘up- 
on his attaining the age of 18”. He may,attain, that age and yet will get no 
interest in the corpus if he predeceases his fathere The gifts of corpas to the 
grand-children are therefore contingent, and on the view expressed above as to 
the true construction of section 113, it must follow that the bequests to them 
are void, since these bequests do not comprise all the interest of the testator. 
Their Lordships must observe that this point on gection 120 does not appear ta, 
have been argued before the Indian Courts. A 


In the result, and on the grounds stated, the decrees of the Courts below 


‘should be set aside except as to costs and the two questions raised in the ease 


must be answered in the affirmative. In the circymstances the costs of all par- 


ties as between solicitor and client should be paid out of the estate. - , 
Their Lordships will humbly advise His Majesty accordingly. . 
K. S. . e =~ 6 ° Appeal allowed. 


[PRIVY COUNCIL. | 
[On appeal from the High Coust of Judicature at Madras. | 
PRESENT :—Lorp MACMILLAN, Lorp CLAUSON AND SIR GEORGE RANKIN. - 


The Madras and Southern Mahratta Railway ‘Co., Ltd. ..@ Apbellants* 


e 


U. 
The Bezwada Municipality . .. Respondents. 


Madras District Municipalities Act (V of 1920), section 82 (2), Proviso—Levy of property- 
tax—Ascertainment of annual value—Resort to capital value as g means of getiing at annual 


value in cases not covered by proviso—Not prohibited by implication—Inter pretation of statutes 
—Function and scope and effect of proviso. ® . 


The proviso to section 82 (2) of the Madras District Municipalities Act does nef say 
that the method of arriving at the annual value by taking a percentage of the capital ae iS 
to be utilised only in the case of the classes of buildings to which the proviso applies. It 
leaves the generality of the substantive enactment in the sub-section® unqualified except in 
so far as concerns the particular subjects to which the proviso relates. 


e A bad 
The proper function of a proviso is to except and deal with a case which would eother- ` 


wise fall within the general language of the main enactment and its effect is ænfined tos 
that case. 


Where, as in the present case, the language of the main enactment is clear®ande 


unambiguous, a proviso can have no repercussion on the interpretation of the main enact- 
ment so as to exclude from it by implicati8n what clearly falls within its express terms. 


Accordingly a municipality within®whose limits certain properties are situate is not 
precluded from adopting a percentage of the &pital value of such lands as a method of 
ascertaining their annual value for the purpose of the imposition of property-tax merely 
by reason of the fact that this method is specifically enjoined in the particular instances 
mentioned in the proviso and that their lands are not included in these instances. 

(1941) 2 M.L.J. 189, affirmed. 


= —— M M 
ot Appeals Nos. 7 and 8 of 1943. ae Nn h 30th March, 01944, 
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Consolidated appeals from the judgment} and decrees of. the High Court, 
Madras (Pandrang Row and Somayya, JJ.) in the Civil Appellate Jurisdiction 
_ dated 29th January, 1941, affirming the decrees.o? the Subortlinate Judge of Bez- 
wada, dated the 31st March, 1937. ` 
Their Lordships’ Judgment was deliveral by 


Lorp MACMILLAN.—The appellants, the Madras and Southern Mahratta 
Railway Company, Limited, own certain vacant lands within the Municipality of 
Bezwada. These lands are admittedly subject to the property tax. which the 
respondents, the Bezwada Municipality, are empowered to levy. The question 
for decision in these consolidated appeals is whether “the respondents acted within 
their statutory powers in ascertaining the annual value ‚of the land? for the 
purpose of ingposing the tak. ° oe 

The method which the respondents adopted in order to arrive af the annual’ 
value of the lards was first to ascertain their capital value, whith they did by 
reckonigg them at so much per square yard, and they then took 6 per cent. of the 
capital value as repregenting the annual value. On the annual value so calcu- 
lated they imposed property tax at the rate of 1614 per cent. per annum. The 
appellants under protest paid the assessments made upon them in each of the 
four financial years ending ow 31st March in 1932, 1933, 1934 and 1935. They 

“now seef have these payments refunded as hawing been illegally exacted. In 
this they hawe been unsuccessful in both the Courts in India, 


“Many points were raised and many topics were discussed in the course of 
the proceedings in India, but before their Lordships the appellants both in their 
printed case, and in their arfuments at the bar concentrated upon one main 
grount of attack,namely, that on a sound construction of the respondents’ statu- 
tofy powers the method adopted by the respondents of fixing the annual value 
of the lands inequestion was net permissible. @£ they failed to make good this 
point, the appellants did not contend that they could otherwise succeed. 


- The taxing powers of the respondents are conferred upon them by the Madras, 
District Municipalities Act, 1920,.aseamended by subsequent legislation. Their 
Lordships take the Adi as it stood at the relevant period. By section 78 every, 
‘municipal council is empowered to levy inter alia a property tax and any reso- 


lution of a myinicipal council determining to levy a tax is required ‘to specify 
the rate at which and the date from which it, shall be levied. 


- Sections 81 and 82 deal with the levying and assessment of property tax 
and the argument turned upon the interpretation of these sections. So far as 
material to the present question they read as follows:— 


e “Section 81. (1) If the Council by aeresolution detergnines that a property-tax shall 
be levied, such tax shall be levied on al buildings and lands within municipal limits save 
those exempted by or under this Act, or any other law. The property-tax may comprise— 
” (a) a tax for general purposes? 
(b) a water and drainage-tax. 
ak * x of X * X * 
. (2) Save ase otherwise provided in this Act, these taxes shall be levied at such 
percehtages of the annual value of lands or buildings or both as may be fixed by the 
` Municipa? Council, subject to the provisions of section 78. 
(3) The Municipal Council may, in the case of lands which ar 
æ fof agricultural purposes and are not occupied or adjacent and app 
levy these taxes at such? percentages of the capital value of such 1 
with reference to the extent of such lands, as it may fix: 


Provided that such percentages or wates shall not exceed the maxima, if any, fixed 
by the Local Government and that fhe capital valug of such lands shall be determined in 
such manner @s may be prescribed. 


* (4) (a) The Municipal council may, in the case of lands used exclu 
cultural purposes levy these taxes at such proportions as it may fix of the 


e not used exclusively 
urtenant to, buildings, 
ands or at such rates 


sively for agri- 
annual-value of 
6 


_ ee ee t (1941) 2 M.L.J. 189, a: 


a 
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such lards as calculated in accordance with the psdvisions of section 79 of the Madras 
Local Boards Act, 1920., ‘ 
* o% + 4. * + * x 
| Section 82 (1) Every building shall be assessed together with its site and othér 
adjacent premises occupied as an appurtefiance thereto unless the owner got the building is a 
different person from the owner of such site or premises. 

(2) The annual value of lands and buildings shall bé deemed to be the gross annual 
rent at which they may reasonably be expected to let from month to month or from year 
to year less a deduction, in the casé of buildings only, of ten per centum of such annual rent 
and the said deduction shall be in lieu of all allowance for repairs or on any other account 
whatever: 

Proveded that— s 


(a) in the case of — < Mb = ts 


e (i) any*Government or railway building; or » . | 
(ii) any building of a class not ordinarily Jet the gross annual renf of which cannot, 


in the opinion of the executive authority, be estintated the annual value of the premises 
shall be deemed to be 6 per cent, of the total of the estim&ted value of the land@and the 
estimated present cost of erecting the building after deducting for d@epciation a feasonable 
amount which shall in no case be less than ten per centum of such cost.” 

* * * x * x x ** 

By a resolution, dated 29th January, 1932, theerespondents resolved to levy 
property tax within their munigipality at certain special rates. Theferms of 
this resolution give rise to some questions but the assessment onethé, appellants 
was not challenged by them before their Lordships om the ground that there Trad 
been no effective resolution to levy property tax. Í s 

It will be observed that under section 81 (2) the property tax, saye as other- 


wise provided in the Act, is to be levied at a percentage of “tha annual valfie of - 


lands or buildings or both.” Sub-section (3) otherwise provides inasmuch as “t 
permits, but does not enjoin, the devying of the tax “in the case sof lands which 
are not used exclusively for agricultural purposes and are not occupied by or 
adjacent and appurtenant to buildings” either ata percentage of the capital value, 
of such lands or at such rates with, referenge to the extent of such lands as “the 
municipal council may fix, subject to compliance with the proviso to the sub- 


section. If either of the alternative methods permitted by sub-section (3) is” e 


adopted, the assessment is not on annual value.. Apprépriate as this sub-section 
was to the case of the appellants’ lands, the respondents. did not*in fact avail 
themselves of it in making the ass&ssment tomplained of. In particular, they 


did not levy the tax at the percentage of the capital value of the appellants’ 
a 3 


lands: they levied it at a percentage on their annual value. = 

Section 82 (2) prescribes how the annual value of laads and ġuildings is to, 
be ascertained. It is to be deemed to be tht gross annual rent at which they may 
reasonably be expected to let from month to month or from year to year, less 10 
per cent. in the case of buildings. The spectre of the hypothetical tenant,* so 
familiar an apparition in English rating law, is here invoked. The appellants 
did not dispute that, if this sub-section had not had a provisé appended to it, 
it would have been open to the respondents to resort to any af the recognized 
methods of arriving at the rent which a hypothetical tenant might reasonably be 
expected to pay for the lands in question including the method of taking a per- 
centage of their capital value. But the proviso, they say, makes all the diffa- 
ence. It expressly enjoins resort to this last-mentioned maethod of arriving’ at 
the annual value in the case of two spetified classes of buildings. Therefore, they 
say, resort to this method is by nedessary implication prohibited in every other 
case, and in particular in the case of their lands. The respondents contest this 
reading and maintain that the proviso does not impliedly prohibit resort to capital 
value as a means of getting at annual value in every case tot covered by ‘the 
proviso, and that the chief purpose of the proviso is to be found in the limitation 
to 6 per cent. which it contains. - | 

Their Lordships cannot accept the appellants’ argument which in their opi- 
nion mvelves misrepresentation ofethe effect of the proviso. The proviso does 
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not say that the method of arriving at annual value by taking a percentage of 
capital value is to be utilised only in the case of the classes pf buildings to which 
- the proviso applies. It leaves the generality of the substantive enactment in the 
sifb-section unqualified except in so far as it concerns the particular subjects to 
which the provisa relates. The proper funtion of a proviso is to except and 
deal with a case which would otherwise fall within the general language of the 
main enactment, and its effect is confined to that case. Where, as in the present 
case, the language of the main enactment is clear and unambiguous, a proviso 
can have no repercussion on the interpretation of the main enactment, go as to 
exclude from it by implication what clearly falls within its express, terms. 


It follows that in their Lordships’ opinion the respondents were not preclud- 
ed from adopting a percentage of the capital value of the appellants’ lands as a 
method of ascegtaining their annual’ value for the purpose of the imposition of 
property tax merely by reason of the fact that this method is specifically enjoined 
in the particular instances mentioned in the proviso and that their lands are not 
included în these ingtamces. 


This is sufficient for the disposal of the case as presented before their Lord- 
ships. Before taking leave of it, however, they think it right to advert to certain 
= emaltersaghich were incidentdily brought to their notice. The resolution already 
fe by which the respondents resolved fo levy property tax consists of 
two paragraph’. The first imposes property tax in general under section 81 at 
a percentage ofeannual vale for each component of the tax; the second imposes 
what it calls “land tax”, presumably a species of property tax (1) on agricul- 
tural lands at 6 per cent. per half year and (2) “on other lands which fall under 
“the category spetified in section 81 (3) at % per cent. of the capital value per 
' half year”. From this it would appear that the respondents were originally 
. minded te exercise the optione conferred upor then? by section 81 (3) and to 
assess lands such as those of the appellants not on annual value but on capital 
yalte. The Local Self-Government Department, however, took exception to this 
part of the resolution on the ground that the proviso to section 81 (3) required 
capital value to be “determined in such manner as may be prescribed”; that 
a? “prescribed” by section 3 (19) meant “prescsibed by the local government by rules 
made under this Act”; that no stich rules had been made; and that consequently 
, the portion of the reselution in question wag unwarranted and could not receive 
= effect. Before their Lordships the appellants supported this tiew. The respon- 
dents on the other hand maintained that if no rules were made, they were never- 
tiTeless entiti to avail themselves of the capital method of valuation under sec- 
sion 81 (3) unfettered® as to the manner in which they might determine capital 
value. «In this they have the suppert of the judgrfent of the High Court. It 
seems that rules have now been made byt railway lands are expressly excluded 
from their operation. 

The respondents do not appear to have rescinded the part of their resolu- 
„ tion alleged by the department to be incompetent or to have passed any amending 
- resokition. So fàr as the appellants’ lands are concerned, they seem simply to 
« have igmored it, and to have invoked instead section 82 (2). They submitted 
an argument to the effect that the resolution did no more than fix the rates of 
æ th®.tax to be levied but did not commit the respondents to assessing any parti- 
cular class of subjecfs in any particular eway. The appellants not unnaturally 
do not seem to have objected to a departure érom the capital value method under 
section 81 (3), for 1 per cent. per angum on capital value is more than 16% per 

cent. on annual value calculated*at 6 per cents on capital value. 


“If is manifest*that these topics are eminently debatable. As, however, the 
respondents did not in point of fact proceed under section 81 (3); as.the ap-— 
pellants, so far frem saying that they should have done so, maintained that the 
respondents could not lawfully have dene so; and as the contrdversy before 
their Lérdships was confined to the mode of ascertaining annual value under 
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section 82 (2), their Lordships, while mentioning those other topics, do not feel 
called upon to make,any pronquncement upon them and confine themselves to 
the matter which alone was directly raised before them and on which they have 
already expressed an opinion adverse to the appellants. There having in ther 
Lordships’ view been compliance inf substancë and effect with the provisions of 
the Act, within the meaning of section 354 (2), the appellants cannot recover 
the assessments which they have paid. 


Their Lordships will accordingly humbly advise His Majesty that the con- 
solidated appeals be dismissed. The appellants will pay the respondents’ cost 
of the appeals. 


Ko: e —— Consolidated appeals dismissed, 

4 AG, [PRIVY COUNCIL.] i 
[On ‘appeal from the High Court of Judicature at Madras. | 

PRESENT :—VISCOUNT MAUGHAN, Lorp MAcMILLAN AND, Lorp Weicur, 


Chambers : .. Appellant* 
V. l 
Chambers and others ih GA _Bêsbondents. s 


6 
Trusis Act (II of 1882), sections 5 and 6—Essentials for constitution, ofea valid trust 
of a fund—Absence of an ascertained or appropriated tryst fund or any déclaratioimof 
trust—Effect. ə 


(d 
C, who was carrying on a business under the style af “C. L. Company” “(which was 
only an alias for himself), for the purpose of making provisions for his wife and chjldren 
and to prevent his estate becoming liable for death duties, purported tœ treat the companye 
as if it had an independent being and caused entries to be made in the books of the compahy 
crediting his wife, children and certgin other relatives with various sums of money and 
debiting his capital account with those sums. Later © wrote to the company directing 
it to make additions to the various amounts so as to raise the capital at the credit of the 
various relations, debit such additions to his account and intimate the same to the relations 
as per his own signed draft. The company accordingly intimated to the wife and ether 
relatives individually about the crediting, statifg that the amount was in the 
nature of a personal gift from C to the addressee and that the amount will bear interest, 
at 6 per cent. per annum payable half yearly. The communjcation further said, “so long 
as the C. I. Company remains a private company ou will not be entitled to withdraw 
more than 10 per cent. of the capital per annum. In the evegt of this company being 
converted into a limited liability craf you wilt be issued 6 per cent. preference shares e 
to the value of the amount standing at your credit at that date. The preference shares 
will be subject to the same restrictions, namely, you will not be permitted to place these, 
shares on the market to a greater extent than 10 per cent. annually.” = 


: 3 e 
Subsequently a further sum was credited tẹ the wife and afterwards retransferred te 
the capital account of C. In the balance sheetsgof the company the sums to the credit 
of the wife were entered at first as “deposits” and subsequently as “unsecured loans”. «At 
her death in 1924 the wife left a will disp®sing of the amount at her credit and in 1930 
accounts were opened by the company in the names of the beneficiaries under the wil! 
showing them as creditors in respect of shares in the amount which had stood to her credit 
‘at her death as apportioned by her will. Letters waiving payment of interest were signed 
by the beneficiaries in 1931 in order to satisfy the company’s auditors. eIn December, 1932, e 
C, claiming that the credits were not supported by consideration and disclaimin& any 
liability to pay interest caused all the amounts credited to the beneficiaries unde? the will ¢ 
and to the other relatives to be re-transferred to his own capital account in the company’s 
books and all the credit accounts were capcelled and closed. Cs son as executor fier æ 
his mother’s will protested against this action and in 1939 took out an originating summons 
in the High Court for deciding whether there was a valid and completed gift to 
the wife by C, or in the alternative a®valid declaration of trust in her favour. On an 
appeal to His Majesty in Council the decision of the Courts in India thate the legal require- 
ments of a gift had not been satisfied was not chaMenged. On the question whether a 
trust in favour of the wife had been constituted, 


è š 

Held, that the subject-matter was not clearly ascertained., There was no setting aside 

and appropriation of a sum by C, as a fund transferable to the wife. There was nothing 

in the present case tantamount to a declaration of trust &t all and fhere was never any 

eee 
“PG. AppealeNo. 2 of 1943. e- 28th March, 91944. 
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absolute parting by C with the alleged subject-matter of the trust. Accordingly no valid 
trust was constituted. © ° 


(1940) 2 M.L.J. 963, affirmed. : 

* -Appeal from the judgment* and decree of the High Court, Madras (Leach, 

C.J. and Horwill.J.) in its Civil Appellate Purisdiction, dated 20th August, 1940 

from the judgment and order, dated 28th day of April, 1939 (Gentle, J.) passed 
in the Ordinary Original Civil Jurisdiction of the same Court. ` > 


Their Lordships’ Judgment was deliveréd by 


Lorp MACMILLAN.—The late George Alexander Chambers of Madras, being 

- minded to make provisiong for his wife and children and other relations, And being 

also animated with the less laudable desire to prevent the Government of India, 

as he put it, from’ “grabbing death duties” on the whole of his estate, took certain? 

steps which he conceived would achieve these objects. The present proceedings 
are comserned with the queséion of the legal effect of these steps. 


Mr. °Chamberə carried. on business as a leather merchant in Madras under 
the style of the Chrome Leather Company. The business belonged to and was 
conducted by himself alone and the company name was no more than an ahas for 
himself, but for the object hé had in view he purported to treat the company as 
if it had an Ttependent being. e 

w At the time of the transactions about to be’ narrated Mr. Chambers’ family 
cqnsisted of his* wife Ethel Mary Chambers, a son who is the present appellant, 
and two daughters, Phyllis Dora Chambers (Mrs. Michell) and Sheila Florence 
Chambers. His wife died in 1924. He married a second wife who died in 1927, 
‘legving an infant son, who is the fourth respondent. In 1930, he married the 
first respondent as his third wife. The first, second and third respondents are 
the trustees and executors of Mr. Chambers, who diéd on 16th November, 1937, 
and the first respondent is also the guardian of her infant step-son, the fourth 
gespondent. The appellant is the sole trustee and executor of his mother, the 
first wife of Mr. Chambers, hereinafter called “Mrs. Chambers.” 


. In the year 1917, Mr. Chambers caused entries to be made in the books of 
the Chrome Leather Cornfpany ¢rediting Mrs. Chambers, his childeen by her 
and certain ofher relatjves with various sums of money and debiting his capital 
e account in the company’s books with*these sufns. Separate acapunts were opened 
in the respective names showing the sums so credited. In particular in the case 
of Mrs. Chambers a separate account was opened in the cOmpany’s books in 
May, 1917, showing twa sums of Rs. 15,000 and Rs. 30,000 credited to her in that 
month. A further sum of Rs. 1,55,Q0@ was credited to her account on 1st April, 
1919, as a “transfer” from Mr. Chambers’ “capital account.” 
“On 25th July, 1919, Mr. Ghambers “wrote a letter to the company in the 
following terms :-—, ; 


“Dear Sirs, 
mg With referenceeto the amounts at present standing to the credit of my wife and 
childrén in your books, please make such additions thereto as may be required so that 
“as from April 1st last the capital at their credit in the firm is as follow :— 
rs, Chambers Rs. 2,00,000 (rupees two lakhs), Phyllis Michell Rs. 40,000 (rupees 
“forty. thousand), K. H. Chambers Rs. 40,000 grupees forty thousand), S. F. Chambers 
Rs. 40,000 (rupees forty*thousand). The additsonal sums now added please debit to my 
account. 

Please note also that as and from thg Ist April last these sums at their respective 
credits are to bear interest at 6 per cent. payable half yearly and when the Chrome Leather 
Company is cOnverted (either with or without the ‘business of Chambers & Co. into a 
Limited Liability Conspany—Preference shares at 6 per cent. with interest payable half- 
yearly are to be issued for the sums at their credit as stated above or such larger or lesser 
sums as may then be, at their credit shqild they so desire. You have hitherto paid interest 
at 8 per cent. on, the Rs. 45,000 which Mrs. Chambers has had with the firm, also on the 


E . *(1940) 2 M.L.J. 963, ; 6 
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Rs. 15,000 which Mrs. Michell had. These payments may be deducted from the interest 
due on the Ist October, 1919, on the increased capital bearing interest at 6 per cent. 

You will also please credit my wo sisters Emma Elizabeth Bolton and Helena Alice 
Worcester with Rs. 15,000 each at the same interest and on the same terms as for my 
wife and children,, and also Rs. 7,00 (rupees seven thousand five hundred) to eacł of 
my brothers Arthur William Chambers€and his efdest son Bob Chambers and Charles 
Henry Chambers and his eldest son Leslie Chambers on the same terms as above. 

Kindly communicate with each as per signed draft enclosed making the necessary 
alterations with’regard to the amounts. 

. Yours faithfully, 
. 4 (Sd.) G. A. CHAMBERS.” 

On 6th August, 1919, the company, in pursuance of the concluding sentence 
of the foregoing letter, wrote to Mrs. Chambers a letter the terms of which are 
agreed to have been as follows :— j 
“Mrs. CHAMBERS, 

Madam, : A 

In accordance with instructions received from Mr. Chambers we have this da® placed 
the sum of Rs. 1,55,000 to your credit, thus making a total of Rgy 2,00,000. This sum is 
entirely in the nature of a personal gift from Mr. Chambers to yourself, and will bear 
interest at the rate of 6 per cent. per annum, payable half yearly, commencing from the 
Ist April last, viz., 1919. Our next payment to you will be on Ist October, when you will 


receive interest on the Rs. 2,00,000 at 6 per cent. less paynfénts already made to you on the e 
Rs. 45,000 at the rate of interest of & per cent, 


ma” 

ea 

We wish you to understand that so long as the Chrome Leather Compahy remain a 
private company you will not be entitled to withdraw more than 10 per cent. of the captfil 
(namely Rs, 2,00,000) per annum. In the event of this company (Chrome Leathes 
Company) being converted into a limited liability company, either with or Without the 
business of Chambers & Co., you will be issued’6 pef cent. preference shares tg the 
value of the amount standing at your credit at that date. These prefgrence shares will 
be subject to the same restrictions, namely, you will not be permitted to place these shares 
on the market to a greater extent than 10 per cent. annually. Š 


We trust this matter is perfectly clear, e $ 


Yours faithfully, p 

THE CMROME LEATHER COMPANY.” ~~ 

Similar letters were also semt to the echildren and other relations of 
Mr. Chambers who had credit accounts in the company’s books, 


On lst October, 1919, Mr. Chambers caused a further sum of one lakh of 
rupees to bè credited to Mrs. Chambers in a separate account in tfe company’s 
books in terms of a letter to thate effect which he addréssed to the company. 
Interest was crediftd to Mrs. Chambers on the various amounts at her credit 
and there was a separate interest account to which personal and otker outgoings ` 
were debited. a è 7 

On 3rd March, 1924, Mrs. Chambers wrote to the company requesting 
that any sum in excess of two lakhs of rupées standing at her credit should be 
re-transferred to the capital account of Mr. Changbers and this was done. Á 


In the balance sheets of the company the sums at the credit gf Mrs. Chambers 
were entered at first as “deposits” and subsequently as “unsecured loans.” 

On the death of Mrs. Chambers in 1924, she left a will in which eshe | 
referred to the two lakhs “deposited” on her behalf with the company as bedonging 
to her. No interest was credited to her account after about November, 1924, 
when the National Bank of India, Limited,. to which the business was largely œ 
indebted, objected. In 1930 accounts Were opened in the 1fames of the benefici- 
aries under the will of Mrs. Chambers, showing them as creditors in respect 
of shares in the amount which had sfood to der credit at her deathyas apportioned 
by her will. Letters waiving payjent of interast were signed by the benefici- 


aries under the will of Mrs. Chambers in 1931 in order to satasfy the company’s 
auditors. 


In December, 1932, Mr. Chambers caused the twe lakhs which had been pro- 
portionately credited to the beneficiaries under the will of Mrs. ¢Chambers as 
well as all the other similar credits in favour of his children and relations to 


® 
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be re-transferred to his own capital account in the company’s-books, and all the 
credit accounts were cancelled and closed. Mr. Chambers appears to have taken 
this action in consequence of advice received: by him froin a lawyer brother in 
Canada to the effect that none of the parties to whom he had caused sums to be. 
credited in the cpmpany’s books had any Idgal claim thereto, in consequence of 
the absence of , any consideration. On 12th November, 1932, he had written to 
the company’s auditors a letter containing the following passage :— . 

“Certain transfers from my capital in our books were made of my own free-will and 
I have no intention of cancelling same, but I have never received any loans and there was 
never any tonsideration either given or accepted, and as regards payment of snterest I 
am under no obligation to anyone.” ` | ss 

On the appellant being apprised of what Mr. Chambers had done he at 
once protested against his action as an unwarranted repudiatiqn of the liabil 
he had undertaken to Mrs. Chambers. If Mr. Chambers had constituted him- 
self a trustee, his action was plainly a fundamental breach of trust. 


: The present proceedings were initiated in 1939 by the appellant who, as 
the executor of the Will of his mother Mrs. Chambers, took out an originating 
summons in the High Court at Madras. The main question formulated for 
decision was whether on tbe facts and circumstances there was a valid and 
completed gift of the sum of two lakhs of rupees to Mrs. Chambers by Mr. 
Chambers prvifi the alternative, a valid declarftion of trust in respect of two 
lakhs in hèr favour. h 
e Both the Courts in India held that the legal requirements of a gift had not 
been satisfied and the appellant has not pursued this point on appeal to His 
Majesty. Gentle, J., however, in the Court of first instance, was of opinion’ 
that a valid trust in favour of Mrs. Chambers had been created and he so decided. 
On an Original Side Appeal the contrary was held by Sir Lionel Leach, C.J., 
and Horwill, J. : : 


- The only question argued before their Lordships was whether a trust in 


“T favour of Mrs. Chambers had ebegn effectually constituted. On this question 


their Lordships heard a persuasive argument by Mr. Wynn Parry but in their 
opinion the contention is untenable in law. , In India the law of trusts is codified 
in the Trusts, Act (II of 1882) and when the provisions of that Act ave consulted, 
the appellant’s case ig found to break down at the very threshold. If there is 
one thing clear it is that there can ‘be no trůst unless its subject-matter is clearly 
ascertainable. Sectior? 8 of the statute declares that “the subject-matter of a 
trust must Be property transferable to the beneficiary.” What then was the 
subject-matter of thisealleged-trust? Mr. Justice Gentle seems to have been of 
opinion, that it was a fund of two,l&khs of rupees But that was not so. No 
such sum was ever set aside and appropriated by Mr. Chambers as a fund trans- 
fe®able to Mrs. Chambers of which he was to be a trustee with all the conse- 
quential obligations of such a position. At the most it was an attempt to give 
Mrs. Chambers ‘an interest in the capital of his business to be measured on 
the basis of hes having contributed two lakhs. The entire business, including 
the “share in it which he had purported to credit to Mrs.. Chambers, remained 
entirely under the unfettered control of Mr. Chambers. There was never any 
twist estate which the Court could administer. ‘ 


Sensible of this “difficulty, counsel fos the appellant did not attempt to sup- 
port the view of Gentle, J., as to the subject-matter of the trust. He sought 
to define it as # sum of money to be paid out of the business (at an uncertain date) 
after the creditors were satisfied, to be measured by the proportion which two 
lakhs should beareto the total capital left. This, if anything, has a resemblance 
to partnership rather than trust. Such a subject-matter in their Lordships’ 
opinion does not. answer tke requirements of Indian trust law, and immediately 
raises other and {nextricable: difficulties both of form and of subgtance. us, 
so far as the surplus assets of the business, if any, should consist of immovable 

e e L4 
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property, the provisions prescribed by section’5 of the, Act requiring a. regis- 
tered instrument in writing would require to have been observed and they have 
not been. | i Nk. aa 

There being no ascertained angi approppiated trust fund, the case for the 
constitution of a. trust necessarily fails. But there are other insurmountable 
obstacles in the appellant’s way, which are fully discussed by the learned Chief 
Justice in the light of the authorities on the subject. The requisites for the 


constitution. of a valid trust are prescribed by sections 5 and 6 of the Indian 
Trusts Act. These read as follows:— ; 


“3. No trust in relation to immovable property is valid unless decl@red by a non- 
testamentary instrument th writing signed by the author “of “he trust oy the trustee and 
registered, or by the will of the author of the trust or of the trustee. 

° No trust in relation to movable property is valid unless declarede as aforesaid,’ or 
unless the ownership of the property is transferred to the trustee. 

“6. Subject to the provisions of section 5, a trust is a@reated when the autho? of the 
trust indicates with reasonable certainty by any words or acts (a) n,intention om his part 
to create thereby a trust; (b) the purpose of the trust; (c) the beneficiary; and (d) the 
‘trust property, and (unless the trust is declared by will, or the author of the trust is 
himself to be the trustee) transfers the trust property to the trustee,” 


There are difficulties, which it is unnecessary for their Lordships to discuss, 
as regards the interpretation afid precise relation of these two sections, but it 


is plain that on any view there has not in the present case been compliance verth - 


the statute. There is no non-testamentary instrument in writing signed’ by the 
author of the trust or the trustee declaring the trust. The letter of 6th August, 


1919, which Mr. Justice Gentle held to amount to a declaration of trist expressly aa 


states the contrary. The two lakhs placed to the credit of Mis, Chambers are 
therein described as “entirely in the nature of a personal gift from Mr. Cham- 
bers” to her. Mr. Chambérs neber indicated wih reasonable certainty by any 
words or acts an intention on his part thereby to create a trust. His acts were 


throughout inconsistent with any such intenti¢n. As to the trust property, it 
has already been pointed out by theér Lordsitips that there was no such ascertain- 


_Mment and appropriation as the law requires. 


Their Lordships in reaching théir conclusion adverse to the appellant have 


. proceeded upon the terms of the Indian Trusts Act, but the genéral principles 


_ of trust law applicable to the case, as the learned Chief Justice points’ out, are 


the same in India as in England, and the English authorities which he cites fully 
justify the view taken by him and his colleague. . e PN 

In the present case there was nothing tantamount taa declaration of trus 
at all and there was never any absolute parting by Mr. Chambers with the alleged 
subject-matter of the trust. 


The appeal accordingly fails and ‘heir Lordships will humbly advise His 


Majesty that it be dismissed and that the judgment of the High Court of 20th 


` August, 1940, be affirmed. The appellant will pay the respondents’ costs of the 


_Uduman Taraganar 


appeal. 


K.S. Ei l Appeal diwnissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justige KUPPUSWAMI AYyAR, 

5 ° Petitioner (Accused) .* 

Defence of India Rules (1939), rule 81 (4)—Food Grains Contrel Order (1942), 


~ Clause (3)—Storage of paddy in wholesale quantities without licence for sale at a future 


date is an offence under. . f è 
As the words ‘‘in wholesale qnantities’’ occurring in clause’ (3) of the Food Grains 


_ Control Order (as it stood in March, 1943) govern the prgvious words purchase, sale and storage, 
NO nn an - 


ne a NE 
“Or, R.C.eNo. 986 of 1943. eo 10th FebYuary, 1944. 


(Cr. R.P. No, 928 of 1943). 
5 ! 


@e 
. 
e 
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the storage also ‘‘in wholesale quantities’? for purposes of sale without a licence is prohibited. It 
cannot be said that it was only storage for purposes gf fulfilling the terms of a contract 
entered inio beforehand for sale in wholesale quantities that should be considered to have 
béer constituted an offence. If a person undertakes to trade and if he stores food grains - 
‘sin wholesale quantities?’ for sale in, future urgler contracts to be- entered into in the 
future, he will still°be guilty of the offence punishable under clause (3). 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying that the High Court will be pleased to revise the judgment of the 
Court of Session, Tinnevelly Division dated 31st August, 1943, and passed in 
Criminal Appeal No. 70 of 1948 (C.C. No. 163 0f 1948, Additional First Class 
Magistrate, Tinnevelly). , ° 


K.E. Rajagopalachari for Petitjoner. 2G 
_ The Public Prosecutor (V. L, Ethiraj) on behalf of the Crown. acs 
The Court made the féllowing 


ORDER.— The “petitioner has been convicted by the Additional First Class 
Magistrate of Tinnevelly for an offence punishable under rule 81 (4) of the 
Defence of India Rules ang sentenced to pay a fine of Rs. 200. The charge 
against himwas that he stored 314 bags of rice (each bag containing 45 measures 
weighing two.smaunds). This was noticed by the Commercial Tax Officer when 
he visited the petitioner’s shop on the 21st March 1943. The accused admitted 
‘the storage ae pleaded guilty. The Magistrate found that the storage was made 
for sale, that the quantity stored exceeded 20 maunds and hence found him 
- guilty and senfenced him as stated above. On appeal the learned Sessions 
Judge of Tinnevelly reduced the sentence to a fine of Rs. 50 and confirmed the 
conviction. e 5 : , ; 

It is now urged before me that the words ‘‘storage for sale in wholesale 
æ qifantities’’ were not defined in the rules as they stood on the date of the offence 
and that rule 3 of the Notificatiog prohibited only storage for sale in whole- 
sale quantities and ‘not storage in wholesale quantities for purposes of sale. 
" It is true that the expression ‘‘storage for sale in wholesale quantities’ has 

heen subsequently definéd as meaning storage for purposes of sale whether the 
sale is in wholesale quantities or in retail. But then in rule 3 as it stood on the 
date of occurrence, after the word‘ purchdse’’ there was a gomma, after ‘‘sale’’ 
| a second comma, aftér “or storage for sale’’ a third comma and then came the 
= vords ‘‘in wholesale quantities’? indicating thereby that that phrase governed 
e the words purchase, sale and storage. Therefore it was the storage in whole- 
sale quantities for purposes of safe that was prohibited. It is true the expres- 
Sion ‘Wholesale quantities’ was not separately defined. But them the words 
‘cgale in wholesale quamtities*’ as wel? as ‘‘purchase in wholesale quamntities”’ 
have been defiged, and they clearly indicate that by ‘“wholesale quantities’’ 
was meant ‘‘more than 20 maunds.’’ Admittedly the petitioner stored more 
than 20 maunds and there was therefore a storage in wholesale quantities, and 
since the storage was for sale the petitioner was guilty. i < 


My attention is drawn to the ruling of my learned brother,. Horwill, J., in 
C.A. No. 934 of 1948, in which it was observed that it was only storage for , 
purposes of fulfilling the terms of a contract entered into beforehand for sale . 
im wholesale quantities that should be considered to have been constituted an 
offence. In Other words the. rule Was construed.as meaning that it is only in 
eases where a person stores fdodgrains forthe purpose of fulfilling a contract 
ehtered into beforehand for sale of foodgrains in excess of 20 maunds that it - 
could be said that an offence had been committed under the rules. With great 
respect to my Igarned brother, “1 do not think it is only storage in connection 
with a conttact entered into before the storage that was prohthited. The rule 
runs “thus: rr cr 


6 | ~ e.- 
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‘<No person shall engage in any undertaking which involves the purchase or sale or 
storage for sale iri wholesale quantities of any foofgrains except under and in accordance 
with the license issued .......... Wa ý : 

An undertaking might be a unilateral acte The word ““undertaking”? means 
‘fan ‘enterprise’’ and the enterprisegin this case is that of-a trader. If a person 
. undertakes to trade and. if he stores “foodgrains in. wholesale quanti- 
ties for sale in future under contracts to be entered into in the future, he will stiil 
be guilty ‘of the offence punishable under rule 3. l 

I therefore find that the petitioner was rightly convicted for the offence 
‘with which he was charged, and the sentence as reduced byv the learned Sessions 


Judge cannot be said to be excessive. P 
= . The petition is dismissed. oe I. 
» %V.S.. - | —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice KING AND Mr. Jystice HORWILL. e 


A. C. T. N. Chidambaram Chettiar and another ..© Appellants* 
| v. 
A. C. T. N. Nagappa ‘Chettiar and others z .. Respondents. 


Cowrt-Fees Act (VII of 1870), section 7 (iv) (a)—State for declaration Ja acompromise ““ 
-~ decree passed in a prior suit was nêt binding on the plaintiffs—Reliefs e ted at Rupees 
Two lakhs—Ad valorem court-fee to be paid. ° e se 

A suit was brought for a declaration that a compromise .decree passed in a prior suit 
wherein the plaintiffs, then minors, had been represented originally by their mother as next 
friend and later on by their father was not binding on the® plaintiffs, There was nothing to 
show that the father’s interests in that suit were in any way adverse to those of the fhinors, < 
and it appeared that their interests were very much identical. The plaintiffs estimated the 
value of .the reliefs at two lakhs of:rupees. On the question whether ad valorem court-fee 
should be paid, > e : ° ? ° 

Held, that ad valorem court-fee should be paid under section 7 (tv) (a) of the Court-Fees 
Act, as the spirit and real meaning of the plaint was fpr the cancellation of the prior deeree 


. ` Appeal against the decree of the Court ef the Subordinate J udge of Ramnad 
at Madura, dated 28th February, 1942, and passed in O.S. No. 26 of 1940. 


V. Ramaswanu Aiyar for Appeflants. A ° 
; `K. Bhashyam Aiyangar, T. R. Srinivasan, R. Ramaswami Aiyangar and 
R. Desikan for Respondents. : ° e 
The Judgment of the Court was delivered by ° 


`` King, J—This appeal arises out of a suit originally brought as'O.S. No. 208° ~ 
of 1988 in the Court of the learned Subordinate Judge ef Devakottah. It was 
.ve-numbered as O.S. No. 26 vf 1940 and disgosed of by the learned Subardinate 
Judge of Ramnad. The suit was by two brothers in a Nattukottai Chetty family 
and was brought for a declaration that’a comprémise decree passed in 1939 Was 

hot binding on them. That decree was passed in a suit originally filed in 1924 

© by the two plaintiffs and their father. That suit was based upon an agreement 

of 1921 by the father of the plaintiffs with the other members of the family and ? 
the object of the suit was to set aside that agreement as having been gxtorted , 
from the father of the present plaintiffs in cireumstances which would make it 


- . -not legally binding upon him. In the suit of 1924 the present plaintiffs wo e 


- were then minors were at first represented by their mothér as next friend, but 


=<. itis clear that they and their father jointly filed a single plaint and were repre- 


sented by a single legal adviser. While she suit was pending, the plaintiffs’ 
father entered into a compromise with the defendants. On the 6th November. 
1929, orders were passed by the Court substituting the plaintjffs’ father as their 
- next friend in place of the plaintiffs’ mother. On the Tth November. 
the plaintiffs represented by their. father, thair father himself and the defen- 
Nt ap een 


* Appeal No. 364 of 1942. . 13th March,. 1944, 
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dants‘in that suit filed a memoradum of compromise which was certified by the 
Court to'be for: the benefit of the minors concerned and formed the basis of the 
decree. As already stated the plaintiffs now.s@e to have it declared that this 
campromise and decree are not binding on them. 


r 


The court-feę paid by the plaintiffs wal Rs. 500 under Article XVII-A of 
Schedule IT Court-Fees Act and this court-fee was held by the learned Subordi- 
nate Judge to be correctly paid in spite of objections raised to it by the defen- 
dants. The suit was in due course disposed of and the present plaintiffs have 
now approached this Court in appeal. Under section 12 (i) of the Court Hees 
Act if it appears to the Court of appeal that the decision of the Court*of first 
instance on aequestion of court-fee is wrong and to the detriment of the revenue 
the appellant may be requifed to pay such additional fee “as would have been 
payable had the question been rightly decided and this is the-matter which is 
now before us. °. - 


i Iteis contended for the appellants that the decision of the Court of first 
instancesis correct, and that it is impossible to value in terms of money the relief 
which the plaintiffs seek in this suit. On the other hand, the respondents rely 
upon section 7 (iv) (a) and say that the suit ought to be valued ad valorem 
wee, upon reliefs which the plaintiffs themselves estimate at rupees two lakhs. It 
seems to usman a careful investigation of the plaint that the contention of the 
‘respondents ard the Court Fee Examiner is correct. It is true that the plain- 
tiffs do not in terms ask fo» a cancellation of the decree in the previous suit, but 
it will be obvious from what has been said as well as from a scrutiny of the 
plaint that before the plaintiffs can obtain any decree in this suit, the decree in 
mem a the previous suit,must of necessity be cancelled. It is however argued that there 
i$ no need legally to cancel the previous decree because it is a mere nullity. It 
is not binding «upon the plaintiffs in any sense of the, word as the plaintiffs were 
not properly represented at the time when it was passed. The plaint sets out 
that the plaintiffs’ father was not appointed as their next friend until after he 
had irretrievably committed himself to receiving a particular sum under the 
compromise, which he was then effecting with the defendants in that suit, and 
e ‘that he was therefore precluded from exergising any kind of independent judg- 
ment in the interests of his sons.e Therefore the plaintiffs’ father must be deem- 
ed to be a person whoge interests were adverse to those of his sons and no minor 
= ° party to a suit can possibly be properly represented by any ene whose interests 
i are adverse to him. We are unable to agree with this appreciation of the situa- 
=—— ion, It is ear from the records in the previous suit that the interests of the 
father and hiš sons were identical and that all three were joining together to 
pursve them. There has been nothing whatever suggested other than the repre- 
hensible eonduct of the defendants in that suit to show that even in effecting a 
corf{promise, the father’s interests were if any way adverse to those of his child- 
ren. He was doing the best he could, subject to the superior subtlety of the 
defendants. to settle the matter in dispute and the result of that settlement was 
e to benefit himself and his sons equally. There can. we think, be no justification 
~- for the view that at any time during the progress of the previous suit, there was 
anv adversitv of interest whatever between the present appellants and their 
æ father. If this is so, it cannot now be-argued that the present appellants were 
improperly represented. and therefore nd} parties to the decree in the previous l 
suit. If they were parties to that decree it follows inevitably that they can get 
no relief in the present suit without having the decree cancelled. Though they 
may not ask specifically for the cancellation of the decree, we must look at the 
spirit and real megning of the nlatnt and hold that such a prayer is necessarily 
implied in it. It is clear to us therefore that this is a plaint which does fall 

prima facie’ under section % (iv) el). f 
The onlysque$tion that remains is whether the decree against,the plaintiffs 
is one which can be assessed at a money value. It seems to us that that is a 
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task of no difficulty, and as stated if has already been performed by the plaintiffs 
themselves. They have stated very clearly that the result of the decree in the 
previous suit is to deprive them of*portions of the family property which they 
value at not less than two lakhs of rupees. ° _ 

It-has been held by the Maste in dealing with the questjon of the proper 
court-fee to be paid on appeal that that court-fee is Rs. 2,632-7-0 as the court- 
fee payable ad valorem on a sum of rupees two lahs. It is not now disputed 
by the learned counsel for the appellants that if court-fee ought to have been 
paid in the’Sub-Court also upon two lakhs of rupees, that is the correct figure to 
fix. Rs. 500 has already betn paid in the Subowlinate Judge’s Court. There 
remains therefore a deficit court-fee of Rs. 2,13247-0 and time is granted to the 
appellants for five weeks from this date for the piyment of that deficit court- 
éee. . The appeat will be posted for further hearing on the 18th April. 


V. P.S.» aa MA Ordered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. e 
PRESENT :— MR, Justice Kina AND Mr. JUSTICE #HAeHABUDDIN 


East and West Life Insurance Co., Ltd. .. Appellant” 
i V. e. a 
Kolla Venkiah and others e .. Respecatents. 


Insurance—Non-payment of premium and lapse of policy—Application for reinstaLe- 
ment containing false answers that assured was not sick at® material time—Effect—Assured 
who knew only Telugu signing the answers to questions couched in English—Ef ect. 


Though the practice of calling upon an insured person “who knows only Telygu to answer 
questions couchéd in English cannot be commended the duty of making himself acqufinted ae 
with the contents of what he was signing undoubtedly lies on the insured who makes en 
application for reinstatement of the policy which had lapsed by the non-payment of the 
premium on the due date, and hmust Be held responsible Sor the statements fhat he chad had no 
sickness, ailment or injury since the last medical examination and had not been attended 
upon or prescribed for by any physician. Where the answers are not induced by any mis- 
representation and are on the face of them untrue, in that the insured was contrary te his 
answers treated for arsenic dermatitis and was in anuting home fog five weeks before he was 
cured, the insurance company can legally repudiate liability under the policy, however free from, 


« 


danger the dermatitis may have been ands however complete itg cure. 


Appeal against the decree of the Court of the Subordinate Jud&e of Bapatla, 


dated 15th December, 1941 and passed in œS. No. 31 of 1940. ° 
P. Chandra Reddi for Appellant. ° 
V. Govindarajachari and K. Krishnamurthi for Respondents. * —= 
The Court delivered the following p s : ° 


JUDGMENT.—The questfon at issue in this appeal is whether the appellant 
the East and West Life Insurance Co.,Ltd., is liable to pay to the respondenf 1, 
Kolla Venkayya the sum due on a life policy issued to the respondent 1’s bro- 
ther, Kolla Janakiramayya, in’ December, 1935, for Rs. 15,000. The learned 
Subordinate Judge of Bapatla has granted a decree to respondent 1 for | 
Rs. 12,862-13-0, after making certain deductions from the clim which do not ° 
now concern us, but has refused him eosts. The company has appealed and e 
respondent 1 has filed a memo. of cross-objections on the question of costs onlv. 


The undisputed facts of the case are these. Premiyms were due on: the” 
policy every six months. The premifim due on 11th J une, 1936, was not paid 
in time. The policy therefore lapged, but under its terms could be reinstated 
-on “evidence being furnished of good health to the satisfactién of the direc. 
tors”. In September, 1936, the premium was paid and the policy reinstated. 
In this connection an application form Ex.D-16 printed thréughout in English, 
was signed in Telugu by Janakiramayya, who could not read or write English: 
Inethat form were (amongst others) two deglaratiôns. : 


*Appeal No. 266 of 1942. 
e e 


24th February, 1944. 
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l ' (i) That since the day of my examination for the. above-mentioned 
policy, I have had no sickness, ailment, or injury whatever except as follows :— 


and (it) I have not been attended, nor prescribed by any physician, except 
as follows :— l $ ; 

, Under both ef these declaratiéns the word “none” was written in English 
by the company’s agent in\Bezwada (D.W.5). According to the final clause 
of the application form, thé insured agrees that “if any of the statements or 
representations contained herein prove to be incomplete or untrue then this 
reinstatement shall be tpso facto null and void”. | | ; ~ 

Now it ig admitted that the answer ‘‘none’’ to these two declarations is in 
the literal sense of the werd, and subject to a question of legal interpretation to 
be hereafter considered, untrue. From 13th February to 12th March, 1936, 
Janakiramayyaewas treated as an inpatient at a Mission Hospital in Chirala for 
arsenic dermatitis. l e 2 | 

In December 1936 and January 1937 there was a second delay in the pay- 
ment of premium? a Second application form similarly filled up and signed and 
a second reinstatement, but the evidence and arguments in the case have centred 
round the facts of the first rginstatement and we need not therefore consider the 

== later events. Janakiramayya died on 9th May, 1937, the cause of death being 
given on the f€rtificate under the heading ‘other fevers’’. ; 
7 The. principal matter go be first considered is the circumstances in which 
Tex: D-16 came to be signed. The case for the company is that their agent, 
D..W-5 explained the contents of the form correctly in Telugu to Janakiramayya 
men and wrote the words “none” on his instructions. The case for respondent 1. 
ag outlined in his own evidence, as P.W.2, is that D.W.5 gave him Ex. D-16 
at Bezwada (with the answers already filled jn) and asked him to get Janaki- 
yamayya to sign it and return it by post. The learned Subordinate Judge deals 
with, this matter in para. 13 of his judgment but does not come to any positive 
~apnelusion. -He refers to a definite admission by D.W-5 as proof that he could 
not have- correctly translated thè fitst declaration into Telugu, but then goes 
-on to point out the failure of D.W-5 to explain a discrepancy in date, from 
which the only reasonable inference would be to distrust D.W-5’s evidence as 
a whole, and Rold that the fact of any interview between him and Janakiramayya, 
e in September, 1936, was not proved. : š 
Mr. Govindarajachari who appeared for respondent 1 has thrown overboard 
memes client’s cse as to the facts: and in order to rely upon the law as laid down 
in para. 600 (4) of Vokame XVIII of Halsbury’s Laws of England, and the case 
there quoted (Joel v. Law Union gna Crown Insueance Co.1) has asked us to 
hold thate D.W-5 did meet Janakiramavva and intentionally misrepresented 
to fim the meaning of the declarations. *We are unable to accept this view. 

We must point out in the first place that both P.W-2 and D.W-5 were giv- 
ing -evidence late in 1941, several years after the events of which they were 

© sneaking—it is difficult therefore to rely upon the memory of either, though, in 

a this respect it is more likely, we think that P.W-2 who was dealing in 1936 with 
his own and his brother’s individual.concerns, would retain a better recollection 

what happened than D.W-5 to whom Janakiramayya’s policy was only one 
of many to be considéred in the ordinary routine of his duties. We are there- 
fore unable to rely implicitly upon any admigsion by D. W-5 as being necessarily 
an admission of the truth. e < é 

‘In the second place, thouglf we naturallyespeak here with some hesitation, 
we ‘eannot agree wath the learned Judge’s own interpretation of D.W-5’s evi- 
dence. The learned Judge says that D.W-5 was definitely asked how he inter- 

z a ® 








e e 
paei ' 1. (1908) 2 K.B. 863 (C.A)... 9 
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preted to Janakiramayya the first Kedus and gave an answer in Telugu 
which excluded the possibility of his having asked him aitything more than whe- 
ther he was there and then in good health. That D.W!5 would make an admis- 
sion thus cutting at the root of the cgmpany’’s ease (which he had upheld in ex4- 
mination in chief) is in the highest “degree infprobab}e. The original record of 
D.W-5’s evidence in the Judge’s own hand is obscuye and very nearly illegible, 
but it does establish, we think, that the question pfit to D.W-5 was recorded, 
and that-that question could not possibly have been ‘‘how did you translate or 
explain the first declaration?’ 

Finally, in our opinion, a consideration of tngocument makes it extremely 
probable that there was no interview between DAV, and J anakiramayya. The 
receipt, Ex.P-3 shows that the premium was paid to D. W-5 at Bezwada on 11th 
September. The application form was dated’19th September. dt was this dis- 
crepancy that D.W-5 was unable to explain, and we are not surprised at his 
inability. If the parties had met iu person it was eurely inevitable that both 
these matters of business, the payment of the premium and the exectition of 
Ex.D-16, would have been attended to simultaneously. Our view accordingly is 
that in all probability, P. W-2’s evidence is true that there was no interview be- 
tween D.W-5 and Janakiramayya and that no fatts have been established to 
prove any positive misrepresenéation by D.W-5. The burden of. proving this 
lies upon the first respondent aud in the absence of proof it cannot Be held that 
the company is bound by anything which D.W-5 may have said. Though we can- 
not commend the practice of calling upon an insured person who knows only 
Telugu.to answer questions couched in English, fhe duty of making himselt 


acquainted with the contents of what he was signing, undoubtedly lay tpon =~ 


Janakiramayya himself on the facts of this ease, and he must be held responsi- 
ble for the statements thas he had had no sickness, ailment “or injnry since 
December, 1935, and had not been attended upon or prescribed for by any physi- 
clan. : (See Bigger v. Rock Infe Assurance Go! and Newsholme Brothers -v. 
Road Transport and General Insurance Coe Lig..”) 4 


.. We have said that the answers to the declarations in Ex.D-16 are on the, 
face of them untrue, but it was argeed by Mr, Govindarajachari that questions 
and. answers must be reasonably interpreted, and that, judged bp this test the 


answers are substantially true. Mach stress was laid upon the comparatively . 


innocuous nature Of arsenic dermatitis. P.W-1 for instgnce says that it is not 
a disease in the. strict sense of the term, and does not affect longewity. D.W-7 
quotes a text book which gives the death-rate from dermatitis as ope in 15,000 to 
22,000 injected. D.W-6 says that Janaléramayya need not have stayed in tht 
hospital at all, but was induced to enter ite “for nursing care”, It is common 
ground that by September, 1936 (and, indeed so early as in March) the desma- 
titis was cured. 

It was therefore argued on all these facts that J anakiranfayya might legiti- 
mately regard. this incident in his life as of trifling importance in which no insu- 


Mutual Life: Insurance Co. of Hertford v. Kate Douglas Moore. We do Bot 
think this case is of much assistance #0 first respondent. „It is true that thé ex. 
pression “attendance by a doctor” & interpreted as excluding occasions when 
medical aid has been sought for s@me trifling ailment, occasions which are not 
likely to be present to the mind of a pers6n filling up a proposdl form, but it is 
noteworthy that whereas the term ‘‘serious illnesses’’ occurs in the judgment, 
the only non-serious complaints mentioned in it are a headad¢he and a cut finger. 


It is impossible to: consider a five weeks course of treatment for arsenic derma- 
ee 


1. ..(1903)..1 K.B. 516. ~.. 2. (1929) © K.B. 356. 
l 3. (1881), 6 A.C. 644. 








rance company would take any interest in deciding whether to reinstate a policy ` 
or not. Reliance is placed in. this connection upon the decision in The Cofnecticut ” 
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titis in hospital, as on the same level as suth trivial complaints, however, free 
from danger the dermatitis may have been „and, however complete its cure. 


One further point must also be mentienéd in this connection and that is 
that it cannot in our opinion be fairly said qn the facts of this ‘case that the dis- 
closure of this illness by Janakiranfayya would have had no influence on the com- 
pany’s decision +o renstatet policy. The dermatitis was caused by an injec- 
tion of arsenic. The arseni§ was injected because the hospital authorities had 
reason to believe that J anakiramayya might have been suitering fram syphilis. 
There was no positive proof \in this case that Janakiramayya did suffer from 
syphilis, and indeed there are \ndications to the contrary but the insurance com- 
pany under the terms of,its,policy, and of Ex.D-16 waseertainly entftled to be 
informed of*facts which might have led it to suspect that syphilis was present. 
For the reasons, which we have givén we do not therefore think that the answef 

‘‘none’’ to the two declarations was true on a reasonable interpretation of their 
terms.e If it was not true and if, as we have found, it was not induced by any 
misrepresentation seto the meaning of the declarations, it must necessarily fol- 
low upon the terms and conditions of Ex.D-16 that the company can legally ` 
repudiate liability. 

mew In the result this appe&l must be allowed, and plaintiff’s suit dismissed 
with. the costs ef the appellant throughout. The memorandum of cross objec- 
tions must also be dismissed, but without costs, as in our opinion the learned 
Subordinate Judge gave no*valid reason for refusing costs to the first respondent 
on: his view of the facts and, law. 


o K.S.” : -— m Appeal allowed. 
° IN THE HIGH COURT OF JUDICATURE: AT MADRAS. 
e ° PRESENT — Mi, JUSTICE Kurroswaga AYYAR. 
Sangili Velan | .. Accused.* 


‘Criminal. triat—Committal—Legaljty-_Convietian for thefi—Subsequent committal to 
sessions on the ground of accused being an old offender is irregular. 


e ° Where an accused is charged with theft and os magistrate tries him as in a warrant 

case and finds him guilty an@ convict him, it is thereafter irregular to commi him to the 
sessions on the round that he was an old offender. It is open to the sub-magistrate in such 
a case to send the papers*to a first class magistrate for passing an enhanced sentence. 


iCase referred for he orders of the High Court, under section 215 of the 
m4 rimina] Prowedure Code, by the Sessions Judge of the Trichinopoly Division 
in his letter Ne. D. 4219, dated 18th J uly, 1943. 


The Publie Prosecutor (V. L. KéWiraj) on behabf of the Crown. 
_ + Accused not represented. 
“The Court made the followihg 


_ - Orprer.—This*is a reference by the learned Sessions Judge of NG 

e with regard to the commitment of the accused in C.C. No. 526 of 1943 on the 
' file of the Stationary Sub-Magistrate of Lalgudi. The accused in that case was 
>~ charged*with having committed theft. The Magistrate tried him as in a warrant 
L found him guilty, convicted him of the offence of theft, and as he was an 
“old ‘offender he committed the accused te sessions. It is pointed out by the 
learned Sessions Judge that after having found him guilty, he ought not to have 
committed the accused to Sessions Court. It%vas open to him to send the papers 
to a First Class°Magistrate for passing an enhanced sentence in view of the fact 
that. the acctised was an old offender. Instead of doing so he committed him ‘to 
sessions. This is ifregular, especially as the provisions relating to the enquiry 
into offences as laid down under e Chapter XVIII of the Criminal Procedure 
Code had not been followed. 


*(Case Referred No. 37 of 1943). Cr. R.C. 489 of 1943. 2nd September, 1943. 
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The conviction and sentence a therefoye set aside and the case remanded 
to the file of the Stationary Sub-Hagistrate of Lalgydi for being dealt with 


according to law. is 
Ved. , Case remanded. 


E 
IN THE HIGH COURT OF JUDICATYRE AT MADRAS. 
PRESENT :—MR. Justice KUuPPUJWAMI AYYAR. 
Chinnamma Naicken and others e Petitioners * 
è vV. e 
Rama. Najicken and others Respondents. 
Criminal Procedure “Code (V of 1898), sectiow 146°-—-Order under—VGlidity—Matter 


covered by decision of Civil Court. ~ 

An order under section 146, Criminal Procedure Code, can be passed @nly in the absence 
of an order of a Competent Court binding as betweeg the parties to the proceedings. Where 
the question of possession between the parties is decided in @ civil suit in which the parties 
and lessees claiming under them have been impleaded, the decisipn is prima facie valid 
and binding on them and there is no room in such a case for passing an order under sec- 


tion 146. ; 
Petition under sections 435 and 439 of the Code,of Criminal Procedure, 1898, = 
praying that the High Court will be pleased to revise the judgment and order 

of the Court of the Joint Magfstrate of Karur in Miscellaneous Case No. 9 of 
1943, š j ' 
N. S. Mani for K. V. Sesha Aiyangar and N. Karpakavinayakam for Pett. 
tioners. ° 

V. T. Rangaswami Aiyangar for N. S. Raghavan for Respondents. 


The Court made the following 

OrveR.—This is a petition to revise the order of the Joint’ Magistrate of 
Karur passed under section 146 of the Code of Criminal Procedure. There was 
a dispute about possession between the 4 and B party who were parties to Mis- 
cellaneous Case No. 9 of 1943 on the file of the joint Magistrate of Karur. Each 
side claimed to be in possession of the properties. The fetitioners before this : 
Court contended that they obtained delivery of possession of the properties in exe- 
cution of asdecree in O.S. No. 19 of 1942 on the file of the Subosdinate Judge 
of Trichinopoly to which some of the members of the 4 party were parties, and , 
that consequently the right to obtain delivery’ of possession of properties having 
been found by a competent Court, the Joint Magistrate wa$ not justified in pass- . 
ing an order under section 146. P 

Exhibit I-A, the delivery attakshi, shows that 2 acres 74 cents in survey field? 
No. 474, 53 cents in 475, 1a 11 cents in 47794 ac. 1 cent in 478, the southern 14 
cents in survey field No. 479, 1 ac. 81 cents in 468, southern 3 acres 10 éents ett 
of the 8 acres 90 cents in 770-A, the western 5° acres 27 cents in survey field 
No. 774 and eastern half of 472 which is 0 acre 90 cents in extemt were delivered 
over to the two plaintiffs in pursuance of a decree in ejectment, on the 18th Feb- 
ruary, 1943. It is urged before me that the decree in that suit if a decree which 
decided the rights as between the parties as regards the title to these properties =~ 
and the right to obtain possession and that consequently in the face of that order 
of a competent Court there was no need for directing a receiver to be in possession 
of the properties till the question is decided by a competent Court. An order 
under section 146 is conceivable -only,in the absence of an order of a competent 
Court binding as between the parties to the proceedings. In this case two of the 
members of the A party were partiessto the suit ang the other persons who claimed 
as lessees claimed to be lessees under a lease-deed executed by them in 1942, 
The suit itself, though brought in 1942 was filed in 1941. Therefore the decree 
will ke binding on the lessees who claimed a right®underea lease of 1942, by reason 


*Crly R. C."No. 877 of 1943, . 23rd February, 1944. 
(Cri. R. P. No, 823 of 1943). I E a A 
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of section 52 of the Transfer of’ Property Act. The Joint Magistrate was not : 
able to make up his minds to whether therf was a delivery by the amin or not. © 
The, delivery attakshi itseli}was filed, but thef4 party contended that some of the 
lessees raised an objection 4nd therefore that§there was no delivery of possession. 
But the amin’s evidence wadthat when he went to the land on the 15th February, 
one of the plaintiffs was ndk present and therefore he had to wait till the 18th 
and delivered possession on that date and that there was no obstruction. What- 
ever it be, when there was aX order by a confpetent Court in the decree in that 
suit which was binding on te parties namely the lessor and the lessees who 
derived title ander a lease-de&l executed subsequent to the filing of the suit 
there was already a decistoneof a competent Court binding on the parfies which 
is valid prima facie till it is set aside and therefore there was no, need to pass an 
order under section 146 of the Code of Criminal Procedure. K 


In, these circumstances, so fartas the items mentioned above are concerned, 
the ordeg under section 146°of the Code is vacated and set asidé and petitioners’ 
tlaim to them will Be declared. 


B. V. V. — Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. , Present:—Mr. Justice KUPPUSWAMI ANYAR. 


Manavala Naidj: and others .. Petitioners.* 


” Madras. Gaming Act (III of 1930), section 8—Riunning a gaming house~Game of 
throwing daris—Side-betting bya persons other than ithrower—Liability of proprietors to 
convittion—Servant assisting thrower of darts—W kether punishable, 

e The prosecution case was that the accused were running a gaming house where a game 
of darts was played in the following manner. A board with a number of squares in colours 
was kept deaning*® against a wall, On a table near it was kept a board showing the same 
colours. If a person placed money on any one of those colours on the table he was given 
three darts. Thereafter if he threw the dart and struck the colour on which he had placed 
his «money he was given twice the afhount staked by him on that colour. Apart from the 
person who threw the dart others also cauld take part in the game by way of ‘side-betting’, 
that is, by placing their fhoney on any colour other than that chosen by the person who threw 
the darts. And if the thrower threw the dart on any colour on which they had placed the 
money they were entitled to tet doubje the amouñt staked, and the others lost their amounts. 
The defence se was that it was only a game of skill and that there was nd side-betting. 
With regard to the thrower of the darts it was fqund by the lower Court that it was a game 
of skill but the accused 1 and 2 were convicted with regard to the side-betting by persons 
who did not take part in*the throwing of the dart and who only wagered on the colours on 





hich the th®wer was likely to throw the dart. 


nann S 


Held, that there was,no question of skill in respect of the side-betting and that accused 
1 and 2 were liable to be convicted in respeet of the same. It could not be said in such a case 
that there could be no loss or gain to the proprietors of the gaming house. 


“a Held “however, that a servant of the accused who was engaged only in handing over the 
rae ae the thrower was not li@ble to be convicted as the game of throwing was a game 
of skill, . 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Gourt will be pleased to revise the judgment of the Court of the 
Sub-Djvisional Magistrate of Trichinopoly in Criminal Appeal No. 11 of 1943, 
preferred against the judgment of the Court of the Stationary Sub-Magistrate of 


æ richinopoly Town in C. C. No, 455 of 1942. 


K. Umamahesulsram and Mohamed’ Hibbathulla for Petitioners. 
The Public Prosecutor (V. L. Ethiraj} for the Crown. 
The Court made the following ° 


| Orper.—Accused 1, 2 and 4 in C. C. No. 455 of 1942 on the file of the 
Stationary Sub-Magistrate of Trichinopoly seek to have the order of the Sub-. 
Divisional Magistrate of Trichigopoly in C. A. No. 11 of 1943 confirming the 


*Criminal Revision Case No. 606 of 1943. 17th December, 1943. 
(Cyximinal Revision Petition No. 558 of 1943). 
@ 
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conviction of these three accused fof the offence punishable under section 8 of the 
Madras Gaming Act, and the senteifce of Rs? 50 on acotised 1 and 2, Rs. 20 on 
the 4th, reversed. They were tried Hong with anotherfaccused. The prosecution 
case was that accused 1 and 2 werg running the gamjng house and that accused 
3 and 4 were their servants. The game was dne of dårts. This is how the game 
was said to have been played. A board with a numper of squares in six colours 
. ig kept leaning against the wall. On a table near ft is placed a board showing 
the same six colours. If a person places money og any of those colours on the 
table he will be given three darts. If he throws te darts and strikes the colour 
on whith he has placed his money he will be givgn twice the amount staked by 
him on that colour. Apart from the person. wio throws the dart others also 
could take part in the game. That is what ig described as side betting in the 
gudgment of the'lower Court. Persons other¢han those throwing the darts should 
place their money on any colour other than the colour chosen by*the person who 
throws*the darts. If the thrower throws the darts on any of the colours og which 
they have placed the money they will be entitled to get double the amount staked. 
The others will lose theirs. : ° 

The prosecution case is that on the 15th June, 1942, the Circle Inspector of 
Police, Law and Order, Trichinopoly, armed with a evarrant issued by the District s 
Superintendent of Police madega raid on 45, Chinna Bazar Road, Trichinopoly, 
where this game was said to be going on. He went there immediately after one 
play was finished and the second was about to stam. One Ganapathi was the 
person who had staked the money on one colour and he was ready to, throw tlre 
darts. A number of other persons had placed money on other colours in the board 
on the table. P. W. 1 saw Ganapathi throw the dart and the money kept by him oe 
there. He found a number of other persons standing there. He examined them 
and ascertained who all had, kept the money on the other colours besides those on 
which Ganapathi had staked. He seized all the articles and he arrested these 
persons. The defence case was that it was only a game of skill and the accysed 
were not guilty of having committed any offence under the Gaming Act. ‘hey 
also denied there was side betting. a ° 

The prosecution relied only on fhe evidence of P.W. 1, the Inspector. A> « 
number of*witnesses were examined for the defence Who stated that there was 
no side betting. Both the Courts have accepted the prosgcution case that there 
was side betting ard held that it amounted tê gaming and that therefore the peti- 
tioners were guiltv. With regard to the thrower of the darts it was found by the 
Appellate Court that it was a game of skill. The conviction of the petitioner— 
was with regard to the side betting by persons who did not take part n the throwing 
of the dart and who only wagered on the olours on which the thrower was likely 
to throw the dart. The consciousness on the” part of the accused that side betting 
was a crime and ought not to be allowed is clearefrom the fact that a numbef of 
witnesses stated that not only that there was no side betting but also that a board 
was put up that there should be no side betting. Several of the’defence witnesses 
stated that when the person who throws the dart stakes his money others were e 
not allowed to place their money on other colours. The Circle Inspector of Police 
definitely stated that he found money on all the other colours and that he examined 
the persons who were there. He also mentioned who it was that staked money, 
on the other colours. I have therefore fio doubt that both the Courts were justified 
in coming to the conclusion that side betting was going on. There was no question 
of skill involved in such betting. ° A n 

It is next urged that this is nat a case in which there is any likelihood of any 
gain or loss to accused 1 and 2. I am unable to understand how it could be said 
in a game like this there could be no loss or gain to the proprietors. If a person 
stakes his money on white and throws the dart end a gumber of pther persons who 
side-bet, stake their money on other colours, it is only the person who has staked 
his money on the correct colour that will be getting double the amount, staked. 
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The others will be losing their bet and that sBoney will go to the proprietor. The 
decisions’ relied upon fos the petitiéners havg therefore no application to the facts 
of this case. Accused INnd 2 the proprietfrs running the’show, were therefore 
guilty: of the offence puni\hable under sectign 8. 

So far as the fourth \ccused *is concerned he was only a servant. He was 
engaged only in. handing ovtr the darts to the thrower and the game of throwing 
the darts is a game of skill\so far as the person throwing is concerned. When 
accused 4 was helping only hat person it cannot be said that he committed any 
offence. I therefore set asķle the conviction and sentence against the fourth 
‘accused but confirm the same\against the first and Second accused. < 


B. V. V: e eo Conviction affirmed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
» PRESENT :—MR. Justice KUPPUSWAMI AYYAR., 





P. Ce Kandaswami Pillai, bs .. Petitioner* 
i e VU. yg. . 
The Municipal Commissioner, Palghat .. Respondent. 


Madras District Municipalities Act (V of 1920), sections 216, 317 and 347, proviso— 
meng, Putting up buildings without tence—Prosecution under section 317—Time-limit—Remedy 
under section 216 whether operates as bar. è 3 

The contplaint against the petitioner was that he made some additions to his buildings 
situate within Municipal limit, without obtaining a licence. He applied for a licence on 
20th April, 1942, #nd it was shown that the buildings were completed on 25th May, 1942. The 
prosecutions was launched on 21st December, 1942. Held, that as the complaint was filed 
within twelye months from the “date of the application of the petitioner the provisions of 

= sectiOn 347 of the Madras District Municipalities. Act were complied - with, 
e Held further, that in such a case the fact that the Municipality had a remedy under 
section 216 for rgquiring the new building to be demptished could not disentitle them from 
taking preceedings under section 917 of the Act, 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgments of the Court of the 
First Class Bench of Magistrates, Palghat, dated 25th February, 1943, and passed 

_in S.C. No. 1583, etc., of 1942, respectively. 


_S. V. Venkatasubramaniam fpr Petitionér. ‘ 
A. K. Balakrishngn for Respondent. | 
a5 The Public Prosecutor (V. L? Ethiraj) for the Crown. ° 
: | The Court made the following < 


— Orner.—Jn all these three petitions the petitioner is the same and he has bee 
@rosecuted for having’ failed to obtaig a licence for effecting some additions to 
three of his buildings and each of these revision petitions relates to one such 
biijding.* . h 5 E 

The points urged for the petitioner in all the three petitions are the same. 

The first point is that he was prosecuted long after the time fixed by the Act for 

e launching a prosecution. The complaint against the petitioner was that he made 
additions to threé of his buildings within the Municipal limits of Palghat without 

———=> a licenee. He applied for a licence on the 20th April, 1942, and Exhibit A is an 
endorsement on his application. In that application it is stated that he proposed 

-make certain constructions to ceriain buildings. They were completed 
according to Exhibits G and F on 25th M&y, 1942. The prosecution was launched 
on 2ist December, 1942. Under the proviso to section 347 of the District Munici- 
palities. Act ire case of prosecution*for failure to take out a licence the failure 
should be considered to have taken place at thé expiry of. the period for which the 
licence is requiredeand in other cases where no period is prescribed the complaint 
may be made at any time within twelve months. from the commencement of-the 


ee En gene 


“*Criminal Revisfon Cases Nos. 331 to 333 of 1943, 14th October, 1943, Wi 
ta (Criminal Revision Petitions Nos. 296 to 298 of 1943), ` >. 3 e a 


1 | 
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4 . 
offence. -In this case the complaintfwas filed-within twelve months from the date 
of the application of the petitioner akd in the Applicationfe has stated that he was 
going to construct. a” building dnd grayed: for a licen There is this evidence 
to show that the offence was commited within twelve fnonths prior to the date on 
which the complaint was filed. s 


. 
It is next stated that the remedy of the Municifality was under section 216 
and that he ought not to have been on of f under section 317. Under 





section 199 the construction or resconstruction of building shall not be begun 
unless and until the executive authority has grantef. permission for the execution 
of the ‘work. Under sectioh 317 if the construction or re-construction of any 
building is commenced without the permission of e executive authority the owner 
of the building shalt be liable on conviction to%a fine which may extend to five 
hundred rupees, etc. In this case the petitiorfr failed to comply with the requjre- 
ments of section 199 and therefore was liable to be prosecuted under section 317. 
It is true under section 216 if a building is ‘completed the municipality ean ask 
him to demolish it. But this is only an additional remedy ang the facthat the 
municipality has a remedy under section 216 cannot disentitle them in taking 
proceedings under section 317. 


The petitions are accordingly dismissed. °. _ 
B.V.V. e ——— Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 7 
PRESENT: —MR, Justice KUPPUSWAMI ANYAR. s 


P. Koyatti .. ePetitioner.* 


Laccadive Islands and Minicoy Regulation (I of 1912), section 10-C-Order of Inspeat- 
ing Officer directing a person to execute a bond to be of good behaviour—Order based on 
“opinions expressed by inhabitants to the Officer—Not open to revision by Bigh Court. 

In the case of the Laccadive islands and Minicoy, which during a major portion of the 
year are not accessible to the outside world, the Inspegting Officer has necessarily to act tipon 
the opinions expressed by a large number of rgsidents of that island with regard to the 
apprehension as to whether a person is likely to cause ‘a breach of the peace in future or not. 
In the case of inquiries under section 10-C of the Laccadive Islands and Minicoy Reeula-. 
tion (I of 1912) the nature of the enquiry is left to the discretion of the Inspecting Officer 


and the Evidence Act is not in force in those island®. 


e 
_ The High Court will not interfere in revision with the ordereof the Inspecting Officer 
directing a person tq execute a bond to*be of gobd behaviour on the ground that he was 
likely to create a breach of the peace based on the opiniqn expressed by the inhabitants. 


Maruthapali Goundar, In re, (1936) 45 L.W. 308, distinguished. : — 


Petition under sections 435 and 439 of the Code ef Crimfhal Procedure 
1898, praying that the High. Court will be*pleased to revise the order of the Col- 
lector of Malabar, dated 12th June, 1943, if proceedings D. Dis. 7914 of 1943 
(Dis. 13—Minicoy 43—proceedings) @f the Islend Inspecting Officer, Malabar 
Islands, dated 23rd February, 1943. 

K.N. Kumaran for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the ‘Crown, 
The Court made the following @ _ 


Orper.—This is a petition to revise the order of the Collector of Malabèšæ 
dismissing the appeal of the petitionereagainst the order of the Island Inspecting 
Officer of Malabar under section 10°C of the Laccadive Islands and Minicoy 
Regulation I of 1912, directing the petitioner to execute a bond for Rs. 200 to be 
of good behaviour for a period of one yea? from the date of thé order. 


__ The petitioner is a resident of Minicoy. An enquiry wag made against him 
and three others on information received that they were likely to create a breach 
of the peace and cause disturbance in the island. e Under section 10-C, 


"¥Crl. R. Ç. No. 566 of 1943. 21st O8 
(Cr: R, Eno: 519 of 1943.) : ke ee as cae 
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“Whenever, after such inquiry as he thinks ff, the Inspecting Officer or the Collector 
or any of the Callector’s assistants empowered der sub-section (1) of section 10-A is 
satisfied that any person in tye islands— _° ° 


» . (a) is a habitual offerler, or 
(b) is likely to commit\a breach of the ptace or disturb the public tranquillity, or 


(c) is so desperate and Wangerous as to render his being at large without security 
hazardous to the community, ha may require such person to execute a bond with sureties, 
for keeping the peace or for hid good behaviour for such period not exceeding three years 
as he thinks fit to fix.” S 


In this case the Inspecting Officer went to the“island and with the iħforma- 
tion already recorded by the Higadquarters Magistrate of, Malabar examined the 
Karnavans and. Moopans ahd A number of other persons and was of opinion 
as a result of such enquiry that three of them including the petitioner were likely 
to commit acts*involving a breach of the peace. It is stated for the petitioner 
that there is no finding that he hab done.any particular act from which it could 
be said hat he is Jikgly to do acts in the future involving a breach of the peace, 
and reliance was placed for this contention on the decision in Moaruthapale 
Goundar, In re’. But that is a decision under section 107 of the 
Code of Criminal Procedure. In the case of inquiries under section 10-C of 
Regulation I of 1912, the nature of the enquiry is left to the discretion of the 
Inspecting Officer, and it is admitted that gata Act is not in force in 
those islands. It cannot hence be said that if the Inspecting Officer after hear- 
ing the important persons in the island came to the conclusion that the petitioner 
was likely to do acts involving a breach of the peace. this Court will be justified 







= in interfering djsagreeing with the opinion of the officer. It is observed in the 


> 


first Court’s order that Minicoy had been in a disturbed state for several years 
and that the Gevernment Amin as well as the Jocal people were against the peti- 
tioner and others. The Collector also on appeal poe that ‘the Inspecting 
Officer was satisfied and quite rightly that the Island of Minicoy was in a dis- 
turbed state. and that the” petitioner was one of those responsible 
for such a state ofe affairs’. "I “think in the case of stich islands: which 


-during a major portion of the year is not accessible to the outside world, the 


officer has necessarily toe act upon the ophion expressed by the lagge number 
of residents Sf that island with regard to the apprehension as to whether a person 
is likely to cause a breach of the peace in future or not. | 


m I therefere do not think I will be justified sitting in revision in interfering 


with the order of the, Collector. It cannot be said that there are no relevant 
Materials on which the order has beea arrived at. In the result the petition is 


digmisséd, > ° 
“K.S. e ——*—— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: — MR. Justice KING AND Mr. Justice HORWILL. 


Matam Basayya .. Appellant.* 
V. 
amnumantha Reddi and another , .. Respondents. 


‘ è 

Civil Procedure Code (V of 1908), section 60X1)—(c)—House occupied by agriculturitsi— 
Exemption from attachment not claimed prior tg sale im execution—Bar of constructive 
res judicata appligs—Scope and nature Of, the protection under section 60 (1) (c). 

On the question whether the sale in execution, of a house in the occupation of an 
agriculturist can be set aside even though the agriculturist failed to claim the protection 
und&r section 60 (1)@(c), Civil Procedure Code, both at the time when the property was 
attached and when it was brought to sale? 

— a 6 


e 1. (1936) 45 L.W. 308. ‘ 
*A.A.O, No, 473 of 1943, 23rd March, 1944, 


iry , BASANYA VÅHANUMANTHA REDDI. 47 


_ Held, that if a person during the dburse of execution proceedings does not raise an 
objection to the sale of property which, if raised, would prevgat the property from being 
brought to sale, he is debarred by the #rinciple of constructe res judicata from raising 
the same objection either in subsequent fhroceedings or at afsubsequent stage in the game 
execution proceedings. The question wether a particular Aouse is a house in the occu- 
pation of an agriculturist is a question of fact and Where re is nothitg before the Court 
to show that the house sought to be sold is a house in the dccupation of an agriculturist, it 
cannot be said.that the Court acted without jurisdiction in seiling that house. 


Section 60 (1) (c) was no doubt enacted to protectfagriculturists, but the protection 
can be waived by them. If they can waive it, it followsfthat there cannot be any absolute 
prohibitien against the sale of.an agriculturist’s house and’ there is therefore no bar 
to the application of the principle of constructive res judicata, Moreover the fact that 
section 60 prohibits only „the attachment of an AS ad house and d&es not prevent 
him from selling it if he so wishes, indicates that fhere is’no public poligy against the 
glienation of an agriculturist’s house. s 

Appeal against the order of the District Court of Bellary, dated 17th August, 
1943 and made in E. A. No. 139 of 1943 if E. P..No. 11 of 1943 in,O. S. 
No. 31 of 1940. 

Kasturi Seshagiri Rao for Appellant. 

P. Chandra Reddi and K. Venkataratnam for Respondents. 


The Judgment of the Court was delivered by”: 


Horwill, J—The question fh this appeal is whether the sale of the appellant’s 
house in execution of a money-decree against him cap be set aside on the ground 
that under section 60 (1) (c), Civil Procedure Code, a house it the occupatiqn 
of an agriculturist is exempted from attachment. The lower Court held that 
in view of the conduct of the appellant in not claiming his rights on two prior 
applications, first at the time when. the property was attached, afid secondly when 


the property was brought to sale, he cannot raise the objection now after the 
property has been brought tô sale. : ° 


There can be no doubt that if a person during the course of execution pro- 
ceedings does not raise an objection to the sale òf property which, if raised, would 
prevent the property from being brought tô sate, he is debarred by the principle 
of constructive res judicata from raising that same objection either in subsequent 
proceedings or at a subsequent st@ge in the game execution proceedings. The 
learned advocate for the appellant, however, seeks to distinguish thfs case by con- 
tending that there is an absolute bar laid down in settion 60 (1) (c), Civil e 
Procedure Code, based on public policy which renders vojd the sale of any house 
occupied by an agriculturist. He has quoted Aidal Singh v. Khaean Singh! ine 
support of his contention. That was a case in which the sons ofean agriculturist 
in a subsequent suit contended that the sale of an ancestral house in which thr 
. father had been living and which had been brought to sale in execution ofa decree 
against the father was absolutely voide The leqrned Judges held that as theesons 
had an independent cause of action they could bring a suit. They further held 
that in any event there was an absolute prohibition under gection 60 (1) (c) 
against the sale of an agriculturist’s house and that the sale therefore was void. e 
The same questions, however, arose in a subsequent case before a Full Bench’ 
of the same High Court in Thakur Din v. Sitaram? and the learned Pudges on™ 
both points disagreed with the learned Judges in Aidal Singh v. Khazan Sing 
They held that when the house was sold, the father represented not only himse 
but also his sons; and also that as*the father had not raised the objection at | 





the first opportunity, he and his sens were debarred by the principle of construc- 
tive res judicata, from raising the point*in subsequent procedtlings. 

It is said that there is no direct decision on this question in this High Court; 
but a very similar question arose in Somasundaram v. Kon@ayya', in which was 
raised an objection to the sale of an inalienable inam that was not raised during 
gg an ge ee ee NG 


1, (1930)eA.L.J. 1244. 3. (1925) 49 M.LiJ. 401. 
2, I.L.R. (1939) All. 602 (F.B.). 
: : 
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the execution proceedings, with the result tifat the inam was sold: One of the 
learned Judges, Venkatayibba Rao, J., said , e ° 
s “It was next contended\that the sale of unenfranchised inam is absolutely void 
and the plaintiff’s suit should on that ground be Hismissed. I cannot follow this conten- 
tion. As I have said, we are hot here concerned with the true facts of the case but only 
with the result of certain prodeedings. Is the defendant to be permitted to plead that 
the land was inalienable at the time of the Court sale? The effect of the order confirming 
the sale is that the land can be dlienated. The order is conclusive, and it must be deemed 
that there is an adjudication thah the property can be sold.” l 
We consider this principle to be applicable to tle case now under cofisidera- 
tion. If it was obvious to the executing Court that the decree-holder was seek- 
ing to bring fo sale a houge if th\occupation of an agriculturist, there might be a 
ground for argument that the Cour acted without jurisdiction im selling it; bute 
the’ question whether a particular house is a house in the occupation of an agri- 
culturigt is a question of fact. If there is nothing before the Court to show that 
the house sought to be sol is a house in the occupation of an agriculturist, it 
cannot be said thft the Court acted without jurisdiction in selling that house. 
The learned advocate for the appellant refers to Ramakrishnamma v. Venkata- 
subbiah?, in which, he says, a different view of this question was taken. The . 
learned Judges were there primarily concerned with the question whether a 
dasabandham service inam was absolutely inalienable; but at the end of their 
judgment they said: i 
. “We myst hold that lands burdened with a dasabandham service, which is a service 
of a public nature, are inalienable as being against public policy and, being inalienable 
canno be so#J in execution of a decree against an inamdar. The lower appellate Court 
also found that est@ppel cannot be relied upon to defeat a prohibition in law on the ground 
of “public policy. No argument to the contrary was addressed to us by the appellant upon 
this point and that question therefpre does not arise in tkis appeal.” ; 
The question whether the failure of the judgment-debtor to raise an objec- 
tion*before the sale would operat as res judicata against him if the same point 
weré raised after the sale, did not.come up fos consideration. Even if, however, 
it be considered that Ramakrishnamma v. Venkatasubbiah’ is an authority for 
e the position that the sale of a dasabandham inam is absolutely void, a dasabandham 
inam can be distinguished from @n agriculturist’s house because, as the learned 
Judges point out in thaé case, it is a matter of public policy not to permit the sale 
° of an inalienable inam, for the result would be that the servêce would become 
severed from the land; but we cannot find the same public policy behind the 
™rnactment in Section 60 (1) (c), Civil Procedure Code. That section was un- 
dgubtedly enacfed in order to protect ,agriculturists, in order that they might 
pursue their avocation despite the fact that there Were decrees against them; 
butethe protection can be waived by the agriculturists. The learned District 
Judge has quoted cases in his judgment in’which it was laid down that an agri- 
culturist can waive, his right under section 60, Civil Procedure Code; and it is 
not denied by the learned advocate for the appellant that he can do so. If an 
*agriculturist can waive his right under section 60, then it seems to us to logically 
—— follow that there cannot be any absolute prohibition against the sale of an agri- 
culturist’s house and that there is therefore no bar to the application of the prin- 
Cake of constructive res judicata. Moreover, the fact that section 60, Civil-Pro- 
cedure Code prohibits enly the attachment ‘pf an agriculturist’s house and does. 
snot prevent an agriculturist from selling his Rouse privately if he so wishes, is 
an indication that there is no public pẹlicy against the alienation of an agricul- 








turist’s house. y ° A 
- The appeal fail and is dismissed with costs. 
BO nk Bee eee Appeal dismissed... 
"47° (1934) 68 M.L.J. 46: I.L.R. 58 Mad. 389. a 


“iii.  CHINNAVAN ROWTHER, im re. 49 


IN THE HIGH COURT QF JUDICATURE AT MADRAS. 


..” Present:—Sm Aurrep HENRY L NEL LEACH, Chief fustice AND Mr. J a 


‘SHAHABUDDIN, 
Chinnavan Rowther alias Sahul Haħid __ : + Petitioner* 

Defence of India Act and Rules (1939), section 2°(5) ahd rule 81 (2)—Order by Pro- 
vincial Government prohibiting the ‘export of paddy or rice from Madras Province except 
under certain conditions—Subsequent delegation of its powers to District Magistrates—N otifi- 


_ cation by District Magistrate prohibiting the export of pgddy or rice outside the district — 


limits—Violation of notification by the accused—Whether prosecution is legal. 


On fth June, 1942, the Governor of Madras in exercise of the powers conferred by 
rule 81 (2),of the Defence of India Rules, prohibited the export of paddy or vice outside the 
.province of Madras exgept under certain conditions. Jn 2&7t July, 1942, the Provincial 
Government delegated its powers conferred by rule 81 Afd certain other rules to ùll Additional 


_. . Bistriet and Sub-Divisional Magistrates within theif respective jurisdictions. In pursuance 


of this delegation+the District Magistrate of Madura notified the prohibition as to the 
export of paddy or rice outside the district limits extept under a permit. This notigcation 
was violated by the accused. On the question whether the petitioner (accused) gould not 
be charged under the notification issued by the Additional Districf Magistrate, but only 
under the notification issued by the Provincial Government because he was engaged in trans- 
porting rice out of the province into an Indian State and not from one district within the 


province to another, °. 
Held, that the notification of the Additional District Magistrate is intra vires his powers 
and the conviction of the petitioner was proper. e 8 


Petition under sections 435 and 439 of the Crimimal Procedyre Code, 1898, 


praying that the High Court will be pleased to revise the judgment of the Court” 


of Session of Madura division in C.A. No. 185 of 1943 preferred against the 
judgment of the Court of the Additional First Class Magistrateeof Dindigul in 
C.C. No. 288 of 1943. i 
K. S. Jayarama Ayyar and 9? K. Ahmed Meewan for Petitioner. . 
The Advocate-General, (Sir A. Krishnaswami Ayyar) and the Assistant 
` Publie Prosecutor (N. Somasundaram) for the Crown. h 
The Order of the Court was delivered bẹ e ‘ 
The Chief Justice —The petitioner was charged in the Court of the Addi- 
tional First, 'Olass Magistrate of Ditdigul with having attempted to smuggle 
rice from the District of Madura to the State of Travancore in vlation of a 
notification issued by the Additional District Magistrate of” Madura, dated 18th 
February, 1943, prohibiting the export of rice to places ouéside the Madura dis- 


trict. The Magistrate found the charge to have been proved and sentenced the- 


petitioner to undergo rigorous imprisonment for a period of six emonths. An 


appeal to the Sessions Judge was dismiss@d. The accused has now applied to” 


this Court to revise the order of the Sessions 4 udge. He does not challenge the 
findings of fact. He confines his caseeto the cpntention that the notificatn 
issued by the Additional District Magistrate prohibiting the export of rice from 
the Madura District did not apply in the circumstances. He ufaintains that he 
could only have been charged under an earlier notification issued by the Provin- 
cial Government, and as this had not been done the prosecution was illegal. 


Rule 81 (2) of the Defence of India Rules empowers the Provincial Govern- 


ment so far as appears to it to be necessary or expedient for securing the defencemm 


of British India or the efficient prosecufion of the War or for maintaining sup- 
plies and services essential to the life of the community by order to provide 
inter aha for regulating or prohibitihg the ¢ransport of articles gr things kept 
for sale. Section 2 (5) of the Defence of India Act states that a Provincial 


Government may by order direct that a power or duty which by,rule made under - 


sub-section (1) is conferred or imposed on the Provincial Government shall, in 
such circumstances and under such conditions as may, be specified, be exercised 
TE A AA 
Crl.R.O.Nos 1024 of 1943. : 21st Mérch, 1944, 
(Crl. R.P. No. 963 of 1943). a 
7 ih 
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or discharged by an officer or authority, ngt being an officer-or authority sub- 
ordinate to the Central Governmeñt. Rulef§l (4) says that if a person contra- 
ee an order made uniler the rule he shẸll- be punishable with imprisonment 
fora term which may extend to three years$or with fine or both. Rule 121 pro- 
vides that a person who Attempts to contravene, or abets, or attempts to abet, 
or does any act preparatory to, the contravention of any of the provisions or the 
rules or of any order made thereunder, shall be deemed to have contravened that 
provision, or, as the case may be, that order., 

By an order dated the 13th June, 1942, the Governor of Madras in exercise _ 
of the powers conferred by sub-rule (2) of rule 81 òf the Defence of India Rules 
passed an orfler prohibiting a person on or after the 1st July, 1942, from trans- 
porting paddy -or rice from th&Province of Madras to any place outside the 
Province except under and in actordance with the terms and conditions of e 
permit issued by the Special Officer for prices, Madras, or any other officer speci- 
ally asithorised by the Spegial Offiter in this behalf. An exception was made in 
the case of a person, transporting paddy or rice not exceeding three maunds in 
weight for private consumption. 

. On the 27th July, 1942, the Provincial Government delegated its powers | 
conferred by rule 81 and ceréain other rules to all Additional District Magistrates 
and Sub-Divisional Magistrates within their respective jurisdictions. In pursu- 
ance of this delegation the Additional District Magistrate of Madura on the 18th 


` February, 1948, notified the following order made by him: 


e ‘(No persons shall export any amount of paddy or rice, however small, from any place in 
Madura district to places outside its limits except under a permit issued by the Collector of 
Madura, or*by an officer authorised by him.’’ 


The case for thé petitioner is that he could not be charged under the notification ` 
issued by the Additional District Magistrate of the 18th February, 19438, but 
only untier the notification issued by the Provincitl Government on the 13th 
June, 1942, because he was engaged in transporting rice out of the province- into 
an. Indian State, not from oneedistrict of the Madras Presidency to another. 
We are unable to accept this argunfent. It‘thas not been suggested that rule 81 


. of the Defence of India Rules is in any way ultra vires, nor is it suggested that 


the legislative authorityshad no power to *nsert sub-section (5) of section 2 in 
the Act. It has in fact been accepted that the Provincial Government has all 
the powers conferred*by rule 81 angl that itehas the power of delegation. It has 
in this case delegated to the Additional District Magistrate ifs power of coutrol- 
-ling the transport of paddy and’rice to places outside the district. The Addi- 
tional Distrig¢t Magistrate has passed an order prohibiting the export of paddy 
“or rice from the Madura district without a permit issued by the proper autho- 
rity. The validity of this order és not, or cannot be, called in question. A 

person offends against it if he removes pr takes any steps towards the removal 
of paddy or rice from the district without a permit. The petitioner offended 
against this ord@&. He was caught in an attempt to transport rice from a place 

in the district to a place outside the district. It matters not whether he intended 
to take it to the State of Travancore or to either of the adjoining districts of- 

Tinnetelly or Ramnad. It was not necessary to mention the State of Travancore 

in the charge; and the fact that it was mentioned does not in 

any way change „the position. Tha Additional District Magistrate of 

‘Madura was lawfully authorised to rohibit the transport of rice or 
paddy from that district without a permitend the petitioner contravened that 

order. The qftestion whether the Pfovincial Government could in this case have 

itself taken action under its own notification does not arise and therefore does not 

call for discussior® 
As we hold that the notification of the Additional District Magistrate of the 
18th February ig intra vifes of his powers, the petitioner has been rightly econ- 
vieted. Consequently his petition will be dismissed. . g 
VAP. S, ———, Petition dismissed. 


IT] DAVID V. BANGARU RANGARAJU. 51 


IN THE HIGH COURT PF JUDICATURE AT MADRAS. 
Prysent — Mr, JUprice KUbPUSWAMI /ATYAR. 
Y. S. David ; .. Appelani* 4 
v. ; P 


Bangaru Rangaraju and another l .. Respondents. 


Transfer of Property Act (IV of 1882), sections 2 (d) and 36—Receiver appomted during 
pendency of mortgage suit—Sale in favour of auction-purchaser—Rent payable after date of 
sale—Whether auction-purchaser or rec@iver entitled to receive the rent. 


During the pendency of 9 mortgage suit a receiver was appointed who leased the 
mortgaged properties and the lessee was in possession. Under the terms of the lease the 
rent was payable on 31st December, 1941. The auctionspurchager in execution of the decree 
in the suit bought the “properties on 18th December, Adi, and claimed the enfire rent as it 
as payable on a “date subsequent to his purchase 

Held, that though aceording to section 2 (d) of the Transfer of Property Act, that “Act 
did not apply to sales in execution, yet the principlesof section 36 of the Act which embodies 
a rule of justice, equity and good conscience could be appliede and rent apportioned f@om day 
to day as between a lessor and the transferee of his right in execytiqn in the comrso of a 
year of the lease. 

Appeal against and petition under section 115 of Act V of 1908 praying 
that the High Court will be pleased to revise the owder of the Court of the Sub- 
ordinate Judge of Narasapur, dated 20th November, 1942, and made in E.A. 
No. 655 of 1942 in O.S. No. 71 of 1987. : 


P. Somasundaram for Appellant. ms A - 
G. Chandrasekhara Sastra for Respondents. 7 te ih 


The Court deliyered the following -. a 


J UDGMENT.—The appellant in the appeal and the petitionėr in the revision 
petition is the auction-pur chaser of certain properties purchased by him in exe- 
cution of the decree in O°S. No. 71 of 1937 dh the file of the Subordinate 
Judge’s Court of Narasapur. That was a suit for the recovery of money due 
on a mortgage. During the pendency of the stit a receiver had been appointed. 
That receiver had leased the proptrties ard the lessee was in possession. The 
sale in favour of the appellant-petitioner was on 18th December, 1941. Under, 
. the terms pf the lease granted by tlfe receiver yent was payable on 81st Decem- 
ber, 1941. The auction-purchaser claimed a right to receive the ¢ntire rent as 
it was payable on a date subsequent to his purchase. But*the decree-holder con- 
tended that he was entitled to the entire amount due under the lease as rent was 
payable to the receiver appointed in the suit and that right cannot be said to 
have passed to the auction-purchaser. The learned Subordinate Judge who had 
to decide the question found that the rent has to be apportioned as between tife 
auction-purchaser and the receiver represemting the estate and ordered accord- 
ingly; and this appeal and the revision petition have been filed against ¢hat 
order. 

The matter is concluded by the decision of three Judge of this Court in 
Rangiah Chetty v. Vajravelu. Mudaliar’. It was pointed out in that case that 
though according to section 2 (d) of the Transfer of Property Act that Act did ` 
not apply to sales in execution, yet the principle of section 36 of the Aet which 
embodies a rule of Justice, equity and good conscience could be applied and rent 
apportioned from day to day as between a lessor and the transferee of his right 
in execution in the course of a year Gf the lease. It is true that there is a deci- 
sion of this Court to the contrary 18 Sub baraju v. Sectharamaraju’. I am bound ` 
to follow the later decision of the Full'Beħch. 

“It is represented by the learned counsel for the petitioner that there are 
observations of the Privy Council in Phirozshaw Bomanfee v. Bai Goolbdai®, 





, *A.A.O. No. 228 of 1943 and C.R.P. No. 5% of 1943. 18th April, 1944, 
1. (1917) 33 M.L.J. 618 :1.L.R. 41 8. (1993) 47 M.Ld@. 39 : 60 T.A. 276: 
Mad, 370 (FB). I.L.R. 47 Bom, 790 (P.C.) z 


(1914) I.L-R. 39 Mad. 283, , . 


92 THE, MADRAS LAW JOURNAL REPORTS. [1944 


e 
which would throw some doubt gn the corypctness of the decision in Rangiah 
Chetty v. Vajravelu Mugaliart. There is 1 reference to that decision in the 
nyie of the Privy Council and though the® raised the question as to whether 
the Indian rule or the English Common Lav§rule should be applied in a case of 
apportionment, they did nat decide this point. The following was their Lord- 
ships’ observation at page 795 :— 


‘*But it is not necessary for their Lordships to discuss them, because it is plain that, 
however clear the principle which governed the character of proprietary and contractual 
rights, it was always open to a testator or settlor, with full power of disposition, to exclude 
its practical consequences’’. ° : 


Their Lordships had to construe a will and they decided the dispute on what was 
found to be, the intention of ti testator’ I therefore do not think that the 
observations in that case could be sid to overrule the decision in-Rangiah Chettye 
v. Vajravelu Miedaltar’. Following that decision I find that the learned Subordi- 
nate Judge was justified in apportioning the rent in the manner in which he 
has, dong . ° 


The appeal and the revision petition fail and are dismissed with costs in the 
appeal only. 


oe Appeal and Petition dismissed. 
[FULL BENCH.], 


IN°THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—e Siz ALFRES Henry LIONEL Leaca, Chief Justice, Mr. JUSTICE 
LAKSHMANA RAo AND MR. Justice SHAHABUDDIN. 


S. Aa R. M.eA. Vandarguzhal Achi and others .. Appellants* 
l e 


The South India Corporation. (Madras), Ltd. and others .. Respondents. 


Provincial Insolvency Act (F of 1920), sections 4, 5 and 56— Power of Insolwency Court 
to gwe possession to the purchaser of property in insolvency proceedings—Adjudication by 
Rangoon High Cowt—Provincial Insdwency Act (V of 1920), section 77 and Presidency 
Towns Insolvency Act (IIT of 1909), sectio®& 126—Ditrict Court in Madras presidency begin- 
ning to act in aid of admfhistration before separation of Burma in 1987—Power to deal with 
un application made after the separation, for posgession by a purchaser in insolvency pro- 
ceedings. nd e e 

On the 1st April, 1933, the adult members of a joint family of Nattukottai Chettiars who 
weré carrving on a money lending business in Butma were adjudicatgd insolvents by the 
Rangoon High Court. On,the 31st August, 1938, acting under the provisions of section 126 
of thé Presidegey Towns Insolvency Act and section 77 of the Provincial Insolvency Act 
that- Court sent a letter to the District Court of Ramnad requesting it to direct the Official 
Réceiver of that flace to render aid. to the Official Assignee of Rangoon. ‘The District Judge 
directed the Official Receiver accordingly. The Official Receiver acting under this order took 
possessio of a house at Kanadukathan Belonging to the family. On the 19th September, 
19359 the Official Assignee of Rangoon let the heuse on a monthly tenancy to the insolvents’ 
wives who lived in the house with theit minor sons. On the 16th December, 1938, the Official 
Assignee of Rangoom sold the house to X. When X attempted to take possession the tenants 
obstructed, alleging that the sale was not binding on the minors. X then made an applica- 
tion under sections 4, 5 and 56 of the Provincial Insolvency Act on the 5th November, 
"1941, to the District Court of Ramnad for an order requiring the wives and sons of the insol- 
vent, to @liver up possession of the property. l 

Held: (1) The application was only one step in the administration of the insolvents’ 
estate which the Rangoon High Court had ordered before the separation of Burma on the 
lst April, 1937, and the District Court of RamQad which had begun to act in aid of the 
administration of the estate before the separation of Burma had power to continue the sama 
after -the separation and had accordingly power to d@al with the application of the purchaser 
though it was file® after Burma had been Separated from India. 


Venugopalı Reddiar v. Krishnaswamy Reddiar, (1943) 2 M.L.J. 57 (F.C.) applied. 
* (it) Sections 4, and 56 of the Provincial Insolvency Act are very widely worded and 


empower the Insolvency Court to give possession to the purchaser of property sold in insolvency 
i e . 


proceedings. — e ° 
L fs A, 4 - = š 


1, (1917) 33°M.L.J. 618:I.L.R. 41 Mad. 370. (F.B.). : 
#A AsO, No, 451 of 1942, 13theMareh, 1944, . 
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| | ; 
- Ramaswamy Chettiar v. Ramaswamy{Aiyangar, (1921) 42 M.L.J. 185 :I.L.R. 45 Mad. 
434 and Singaravelu Mudaliar v. Swamifatha Pillaé,*(1933) M.W.N. 1487 approved. 


Venkatram y. Cholkier, (1927) °55 W.L.J. 163 :I.L.R. 51 Mad. 567 overruled. 


Appeal against the order of tht District Court of Ramnad at Madura ‘dat- 
ed ‘28th March, 1942 and made in I.A. NG. 191 of 1941 ine I.C. No. 86 of 
1933 on the file of the High Court of Judicature at Rangoon. 


B. Sitarama Rao and G. N. Chari for Appellants. 


The Advocate-General (Sir Alladi Krishnaswami Ayyar), K. Umamahes- 
warameand A. Kuppuswame for Respondents. 
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e - The Judgment of the Court was deliver by 


` Phe Chief Justice—The first appellant is the wife of one Annamalai Chet- 
tiar. The second, third and the fourth appellants are their sons. Annamalai 
was joint with his brothers Muthia alias Ramasami and Chandramouli. They are 
Nattukottai Chettiars and as a joint family carried on a money lending busi- 
ness in Burma. On the Ist April, 1933 the adult members of the family were 
adjudicated insolvents by -the Rangoon High Court. On the 31st August, 
1933-that Court, acting under,the provisions of section 126 of the Presidency 
Towns Insolvency Act and section 77 of the Provincial Insolvency* Act sent a 
letter to the District Court of Ramnad requesting it to dizect the Official 
Receiver of that place to render aid to the Official Assignee of Rangogn. Burma 
was then a part of British India and remained a part of British India until_ 
the-Ist April, 1937 when the Government of India Act, 1935, came into fõrce. 
On: receipt of the letter of request the: District Judge directed the Officinl 
Receiver to render assistance toethe Official Asgignee of Rangeon as required 
by section 77 of the Provincial Insolvency Act. Acting under this order the 


~ Offcial Receiver took possession of the property which is the subject-matter 


of this appeal. The property consisted ofa house at Kanadukathan. Adtnit- 
tedly it belonged to the family. On the 16th December, 1938 the Official 
Assignee of Rangoon sold the houge to the first respondent for the sum of” 
Rs. 42,500. The sale was free of a mortgage which*had been created by the 
insolvents before their adjudication. On the 19th September, 1933 the Official 
Assignee had let the house to the wives-of tħe insolvents on a monthly tenancy, 
subject to an undertaking given by them to deliver up the property whenever 
called upon to do so. The wives of two of the insolvents had i&sue and thé 
children also lived in this house. Annamalai had fou» sons, three of whom 


were minors-and Chandrampouli one son, who was also a minor. 


On the 5th November, 1941 the first respondent as the purchaser applied 
to the District Court of Ramnad for an order requiring the wives, the four 
sons of Annamalai and the son of 'Chandramouli, to deliver#ap possession of 
the property. When the purchaser came to take possession the tenants obstruet- 
ed him and alleged that the sale was not binding on the minots. The applica- : 
tion for an order for possession was made under sections 4, 5 and 5é6eof the 
Provincial Insolvency Act. Relying on the decision of this Court in Ramaswami 
Chettiar v. Ramiaswami Ayyangar', the District Judge held that the Court hat 
power to make the order. He rejected a suggestion that the application did not 
lie by reason of the separation of Burma from British India. The question whe- 
ther the sale was binding on the minors wis left to be decided m separate pro- 
ceedings should this claim be pefsisted in. Consequently the District Judge 
ordered the respondents to the application. to deliver possession to the purchaser. 
The appeal is from that order. In the first instance the appeal came before 
Mockett and Bell, JJ., who referred it to a Full Befich as Rapaswami Chettiar 


— ~ m e 





oi, (1921) 42 Ņ.L.J. 185::1.L.R. 45-Mad. 434. ° 
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v. Ramaswami Ayyangar: was decided by 4 Division Bench and is in conflict 
with Venrkatram v. Chokkier?, whieh was al decided by a Division Bench. 


As the Presidency Towns Insolyency Adi Was in force in Rangoon when the 
order of adjudication was passed, the insolents’ power to sell their sons’ inte- 
rests for the satisfaction of their Hebts devolved on the Official Assignee—Sut 
Narain v. Beharilal? and Sat Narain v. Sri Kishandas; Same v. Bank of Upper 
Indiat. Therefore the Official Assignee had the power of conveying a full title 
to the purchaser of the property, subject toe any contention on behalf of the 
minors that the debts of the fathers had been contracted for immoral ox illegal 
purposes, which has never been suggested. The Official Assignee of Rangoon 
conveyed to the first responjent “all estate, right, title, interest, claim and 
demand of the said S.A.R.M. ttiar firm and the mortgagees’’. The family 
traded under the vilasam of S.A.R.M. The Official Assignee was not quité 
accurate in describing the property as the property of the firm. * It was family 
property, but this error is mot of importance because the Official Assignee must 
be deented in lave to have conveyed to the purchaser his full interest in the 
property and his interest was that of the fathers and the sons. 


We will turn now to the question whether the District Court had power 
to order the delivery of the’ fossession of the property to the respondent. Sec- 
tion 77 of the Provincial Insolvency Act states that all Courts having jurisdic- 
tion in insolvency and the officers of these Courts shall severally act in aid of 
and be auxiliary to each ofher in all matters of insolvency, and an order of a 
Court seeking aid with a request to another Court shall be deemed sufficient 

—to enable the latter Court to exercise, in regard to the matters directed by the 
order, such jurisdiction as either of the Courts could exercise in regard to simi- 
lar matters within their respective jurisdictions. The corresponding section 
in the Presidency Towns Insolvency Act is section 126. As a letter of request 
had been sent by the Rangoon High Court to the District Court of Ramnad, 
that Court was able to take all steps which were necessary for the administra- 
tion of the estate there. Sub-seetiom (1) of section 4 of the Provincial Insol- 
-vency Act gives the Court, subject to the provisions of the Act, full power ta 
decide all questions whether of title or priority, or of any nature whatsoever; 
and whether énvolving matters of law or of fact, which may arise in a case of 
insolvency coming within the cognigance of the Court, or which the Court may 
deem it expedient or necessary to decide for the purpose òf doing complete 
justice or mgking a complete distribution of property in a ease of insolvency. 
Section 5 gives the Insolvency Court the same powers as it has in the exercise 
ef original civil jurisdfetion and direcés that it shall follow the same procedure. 
Sub-section (1) of section 56 states ¢hat the Court may, at the time of the order 
of*adjudieation, or at any time afterwards, appoint a receiver for the property 
of the insolvent, and the propetty shall thereupon vest in the receiver. Sub- 
section (3) say®that where the Court appoints a receiver, it may remove a 
person from the possession or custody of property belonging to the insolvent, 

“ provided that thë insolvent himself has a present right to do so. 
In*Ramaswamt Chettiar v. Ramdswami Ayyangar’, Ayling and Venkata- 
subba Rao, JJ., held that sections 4, 5 and 56 of the Provincial Insolvency 
Ket conferred power on the Court to inquire into the title and order the deli- 
very of an insolvent’s property to a purthaser from the Official Receiver and 
remove the obstruction of a third party. Tlsis decision was followed by another 
Bench of this Court (Beasley, 'C.J. aid Bardswell, J.) in Singaravelu Mudaliar 
v. Swaminatha Pillai’. In Venkatram v. Chokkier®, Ramesam and Jackson, JJ., 








1. (1921) 42 M.L.J. 185:1.L.R. 45 22:I.L.R. 6 Lah. 1 (P.C.), 

Mad. 434. : è 4, (1936) 71 M.L.J. 812: L.R, 63 T.A. 
2. (1927) 55 MSL.J. 163:I.L.R. 51 384:I.L.R. 17 Lah. 644 (P.O). 

Mad. 567. 5. (1983) M,W.N. 1487. 

3. (1924) 47 M.L.J, 857: Ļ.R. 52 I,A.. 7 ; 
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held that while-an Official Receiver on the insolvency of a Hindu father 
could sell the family property including his*son’s share, the Insolvency Court 
could not give possesion of the soxt’s share to the purchaser under section 4 of 
the Provincial Insolvency Act. The purchaser must, they considered, be rele- 
gated to a regular suit. The remarks made if the course of the judgment in this 
case are not consistent. In one place the learned Judges said, 

‘‘Onee the Official Receiver has sold the property to a stranger and converted the insol- 
vent ’s estate into money his business ig to distribute this money among the creditors and it 
cannot be said that delivery of possession is a necessary part in the work of distributing the 
assets of the insolvent among tha creditors’’. - 

Later they said that in such a case as the one before them they did not see why 
the purchaser should Wot be given joint possession of the insolvent’s, share, what- 
ever doubts-there might be as to the son’s she. 

We consider that the opinion to be preferred is that expfessed in Rama- 
swami Chettiar v. Ramaswami Ayyangar! and in Singaravelu Mudahar v. Swam- 
natha Pilla, which was decided later than Venkatram v. Chokkier*, Jackson, 
J., who was a party to the decision in Venkatram v. Chokkier® granted the leave 
under clause (15) of the Letters Patent which allowed the appeal in Singaravelu 
Mudaliar v. Swaminatha Pillai? to be filed. In kis judgment, Beasley, C.J., 
indicated that Jackson, J., had granted leave because he had come to the conclu- 
sion that Ramaswamt Chettiar v. Ramaswami Ayyangar! was correctly decided. 
Sections 4, 5 and 56 of the Provincial Insolvency Act are very widely worded 
and without hesitation we hold that they empower the Court to give possession 


to the purchaser of a property sold in insolvency proceedings at the instance of 


an Official Receiver. 


The question whether the District Court had power to entertain a purcha- 
ser’s application, notwithstanding the separationeof Burma fron? India has been 
decided by the judgment of the Federal Court in Venugopala Reddiar v. 
Krishnaswam Reddiar*, which was an appeal,from this Court. The judgment 

~of this Court (Mockett and Kunhsraman, €J. is reported as Krishnaswami v. 
Venugopala®. In 1932 a suit was filed in the Court of the Subordinate Judge 


of Trichinopoly for the possession af movable and immovable properties which 


to a large “extent were situated in Burma. THe question was whether the Sub- 
ordinate Judge had power to contiyue the hearing of the suit after the separa- 
tion of Burma frdém India on the 1st April, 1987. This Court held that he had 
and the decision was upheld by the Federal Court. Mr. Sitarama Rao on behalf 
of the appellant has argued that this decision does not apply because the appli- 
cation which has given rise to the presentgappeal was filed after Burma had been 
separated from India. Wé are unable to gccept the contention. The applica- 
tion was only one step in the administration of the msolvent’s estate ‘which, the 
Rangoon High ‘Court had ordered before the stparation. While Burma was a 
province of India, the Rangoon High Court had requested thesDistrict Court of 
Ramnad to aid it in the administration of this estate and the District Court 


had agreed to do so. We consider that the judgment in Venugopala Reddiar v, : 


Krishnaswamt Reddiar* is directly In point. n 


For these reasons the appeal fails and must be dismissed with costs of the 


first respondent. e 5 i 


© 
The learned counsel for the appellants asks for a certificate under sec- f 


tion 205 of the Government of India Act, 1935. The appellants are entitled to 
a certificate and one will issue. , A og s 


Ke. t —— e Appeal dismissed, 
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IN THE HIGH COURT OF JUDJCATURE AT MADRAS. 
PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND Mr, JUSTICE 


SHAHABUDDIN, ; 
A. K. Sherfuddin ; .. Appellant” 
V. : 
Kairoon Bi and others .. Respondents. 
Grant—Construction—Grant if personal, or tot endowment—Inam register—Entries— 
Inference from—Question of law—Second appeal. . 6 


In the case of an inam grant in the name of the manager of a Mahomedan Durga, in the 
Inam Register the property was described as ‘‘Devadayam’’, and in the column ‘‘ description 
of inam’’ the,entry was ‘‘for the support of the J mosque’’., In the remarks column the 
following observations were made: ‘ Me inam is enjoyed in six shares by the six managers 
who are the lineal descendants of the grantee....To be confirmed in one title deed so long 
as the mosque exists’’, the confirmation was ‘‘for J mosque (manager)’’. It was found that 

“after meeting the expenses ofethe durga the grantees were enjoying the balance of the 
income. dhe earlier revenue registers filed in the case also showed that the grant was to 
the manager. 

Held, on a construction of the registers that the grant was to the person of the grantee 
and not to the endowment of which he was the manager. 


Held, further, that the question as to the inference to be drawn from the several regis- 
“ ters filed in the case was not one of fact but one of law for purposes of second appeal. 


Appeal under clause (45) of the Letters Patent against the judgment and 
decree of King, J., dated 21st July, 1943, and passed in S.A. No. 971 of 1942 
preferred to the High Court against the decree of the Court of the Subordinate 

“Jupe of Trichipopoly in A.S. No. 45 of 1941 (O.S. No. 213 of 1987 District 
Munsif’s Court, Trichinopoly). 

K. S.Sankéra Azar for Appellant. ° e 

K. V. esha Avyjangar for Respondents. 

“The Judgment of the Court was delivered by 


e e ° 
The Chief Justicee—In the year 1674 a Rani of the Nayakhan dynasty made 
e agrant of land to a Mohammadan named Dharves Ali Sha. The documentary 
evidence in this case leave§ no doubt that the grantee was a member of a sect of ’ 
Faqirs who were follqwers of Jalal-ud-din Bukhari. When Dharves Ali Sha 
* died he was buried on the property.” He has’ since been regarded as a saint and 
his tomb as a durga. After the tomb had been recognised as a durga a mosque 
was built by the side of it. When the mosque was erected is not known, but it 
ig clear from fhe Inam register of 1864 that there was then a mosque in exis- 
tence. The main question which arises in this appeal is whether the grant to 
Dharves Ali Sha was a grant to him personally or for the endowment of a mosque. 
We Shall in due course examine dn detail the evidence relating to this question; 
but before doing go we think it necessary to refer to two previous suits and to 
the course which the present litigation has taken. 
>, In O.S. No. 86 of 1930 of the Court of the Subordinate Judge of Trichino- 
poly thrge Mohammadans and two Hindus brought a suit under section 92, Civil 
Procedure Code, for the recovery of the property now in suit and for the fram- 
wm of a scheme for its management. There were six defendants and it is com- 
mon ground that they ‘were all descendants of the family of the grantee. They 
< were in fact described as trustees “of the Jalal] Fakir Durga and mosque’’. The 
word ‘‘Jalali’’ also appears in the Inam register and this gives the indication that 
Dharves Ali Sha was a member of the sect of Fakirs to which reference has been 
made. The defendants had no objection to a scheme being framed, but they want- 
ed to be appointed trustees and to be declared to be entitled to the balance of 
the income of the properties afte’ meeting the expenses of the durga. The 
i a Ng an 
#L.PsA, No. 56 of 1943. . . er | ASth, March, 1944, 
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insistence that the properties of which they were in possession were the endow- 
ment of the durga as distinct iyom the mosqtie is not without significance, The 
fact that two of thé plaintiffs were Hindus is another indication of the imp6r- 
ance attached to the durga. In the course of the preliminary judgment’ the 
Subordinate Judge expressly held that the mosque was only & subsidiary insti- 
tution attached to the durga and intended for the purpose of worship by those 
Mussalmans who resorted to the durga. A scheme was eventually framed by 
consent. It has been suggested in the present litigation that the decree in O.N. ` 
No. 96 of 1930 prevents any claim being made by a descendant of the grautee, 
even though he were not a party to the suit. This contention cannot, however, 
be accepted. So far as the properties are concerned. the only members of the 
grantee's family who are bound by what tranppired in O.S. No. 96 of 1930 are 
dhe defendants to that suit. ; ` < 


In O.S. No. 185 of 1933 of the Court ef the District Munsif of Tyichino- 
poly the trustees who had been appointed by the Coùrt in O.S. No. 9@ of 1930 
brought a suit’ to recover certain properties which they clafmed to be part of 
the endowment of the durga. These were then in the hands of alienees. They 
were quite distinct from the properties now in syit, but the question whether 
the original grant was personal to Dharvesh Ali Sha or to him for the endowment 
of a mosque arose. It was héld that the grant was personal, , Taat decision 
however, only affects the properties which formed „its subject-matter and also 
only binds the parties to the suit. z e 


On the 12th October, 1936 one Mohamed Ibrahim Sahib, a descendanjnes— 
the grantee, instituted the suit which has given rise to the appeal. He died dyr- 
ing its pendency but it was continued by his legal representatives. The plain- 
tiff advanced the plea that the properties which were held by the trustees ap- 
pointed in O.S. No. 96 of 1930 belonged to the descendants of Dharvesh Ali Sha 
and did not constitute an endowment of the darga or the mosque. He claimed 
a one-eighteenth share and it is acceptedethat if his case is well founded his 
heirs will be entitled to this share. The defendants to the suit were the trus-, 
tees. appointed in O.S. No. 96 of 1930 and the others members of the family. 
The Distriet Munsif held that the properties ih suit constituted an endowment 
of the mosque. The plaintiff’s legal representatives appealed to the Subordi- 
nate Judge, who keld that the grant was personal to Dharvesh Ali Sha and as 
the plaintiff was not bound by the decree in 0.9. No. 96 of 1980 he was entitled 
to a one-eighteenth share in the property. The executive trugtee appointed 
under the scheme appealed to this ‘Coury The appeal Was heard by King, Js, 
who held that the finding of the Subordinate Judge that the original grant was 
a personal one was a finding of fact and could not be challenged in sesond 
appeal. The learned Judge agreed with the Subordinate J udge that the decree 
in O.S. No. 96 of 1930 did not operate as res judicata, as We appellant had 
contended. The present appeal is from the Judgment of King, J., under clause 
(15)-of the Letters Patent. The appellant is the executive’ frustee. 


The first question which the Court is called upon to decide is whether King, J 
was right in holding that the decision of the Subordinate Judge that the origins 
grant was personal to Dharvesh Ali Shh could not be challenged as it constituted 
a finding of fact. We-find ourselves unable to share the opinion of the learned Judge. 
In order to decide the question of titl@ it is necessary for the Court to interpret entries 
in (I) Wallace’s Register which was compiled in 1802, (IT) Traverse’s Register 
which was compiled in 
1864. In Dhanna Mal v. Moti Sagar, the Privy Council pointed*out that the proper 
effect of a proved fact is a question of law ang the question whether a tenane 
is permanent or precarious is a legal inference to be dr{wn from acts and not itself 
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a question of fact. . In Ballabk Das.v. Nur Mohamed}, their Lordships held that the 

inference to be drawn from a revenue'survey Khasra end a map constituted. a question 

of‘law. The position is very much the same. Here. As the Court has to decide 

what are the inferences to be drawn from the entries in the registers referred to, 

we have no doubt that the question i$ one of law. 


It is now necessary to decide whether the Subordinate Judge was right in holding 
that the grant was personal to Dharvesh Ali Sha. Wallace’s Register shows that the 
claimant to the property was a grandson of theeoriginal grantee and the grant was 
registered as an inam, though the purpose is not specified. The entries only refer 
to a part of the property in suit, but it has not been suggested that any. other portion 
was held on different terms. „This register gives the year of the grant.as 1739 and 
the grantor as Nababkanza Abdulle Cawn.. It is common gréund that this means 
that the original grant was confirmed by the Mohammadan rulet wHo succeeded 


the last Nayak ruler.’ The entries in Traverse’s Register are very similar, but the 
y gis : DU 


followiag interesting statement is made in the “Remarks ” column é l 
“Oneenquiry, it appears that 250 goolies'of punjee and 50 goolies of nanjee land in 
the village of Ammapettah and 1%4 chays of land in the village of Tenoor as also one 
chay of garden land in the garden of the Royal demesne was granted in-the year Racha 
of Salivahana 1606 by Meenachammal to a Fakir named Durvaish Ally. The present incum- 
bents who state themselves to: %e the Fakhir's grandsons produce a copper Sashamam 
to this effect. They also delivered the purvanah inserted in this register of ‘Coya Abdulla 
Khan to Mrs Wallace and have beside several -other documents, which’ they- now- bring 
forward; these do not make the grant hereditary; but they further produce an Enayet- 
namah by Mohammed Ally to Kissemulmoolk, making the grant hereditary in the family 
of Durvaish Ally; this document is dated 4th of Rabulaval Heejeera, 1207. The inam 
= madia ETY suspigious as this last voucher may be a forgery.” a a e 
Salivahana 1606ecorresponds to the year 1674. Traverse’s Register. covers the 
whole of the property comprised in the original grant. “ne ee pas 
.  ‘Two.extracts from the Inam Register have heen exhibited. One is-dated the. 
oth March, 1864, and the other, the rath March, 1864. . In the column headed 
“General class to which the inam, belongs ” is inserted the word Devadayam which 
is défined in Wilson’s Glossary as “ lawds or allowances for the support of a. temple, 
an endowment.” It igaccepted by both sides in: this case that the word Devadayam 
ə ‘could be rightly used for an endowment of any religious or pious institution. | There- 
fore the word, Devadayam ih itself does not signify that the lands referred to in the 
register constituted an fndowment of a mosque. But in the column headed ““ desa _ 
cription of inam ” appears under thé date of the oth March, 1864 the entry “ For- 
the support of Jalali Fakuri mosque.” In the register of the 12th March, 1864, the - 
entry is “ Fof the support of Jalale mosque. .It is well kept up. Column 13 was 
for the insertioa ofthe name of the original grantee. In the register of the gth March, 
1864, the namé of Dharvesh Ali Sha is fiserted ; and the entry of the 12th March, 
1864; is % For Jalale mosque Dharvesh “Ali Sha’? In both cases in column 16 
whith was intended for the inseytion of the name of the then owner are inserted 
the-names of the managers of the “ falale Fakir Dharvesh Ali Sha mosque.” In 
the remarks column under the date the 12th March, 1 864, there are these statements: 
. “The inam is gnjoyed in six shares by the six managers who are the lineal’ descen- 
" dants of the grantee. fe tee f . Kia a i - ike 
The®share enjoyed by the father of the manager No. 1 formed the subject of a lapse 
report by the Collector, which led to much correspondence, ~~" ii 
Wk A GG GG : E KO Boii 
This correspondence resulted from certain doubts suggested regarding the gennineness 
- of some of the Persian grants produced in supporf of the mam and felt as to the’ tenure 
of the_inam- being. a mosque. grant or re mutalignan: continuable for life. After - all, 
it-was admitted according to ‘the terns of. the original .grant’on the copper plate that this. 
was religious’ grant together with another in tenure referred to in the plate. : 
‘The division of fhe inam in six shares was also ‘considered allowable so long as the 
mosque for the support of which the inam was giver, was efficiently maintained by the 
rantee’s descendants. The share them vacant was” also ‘continued to No, 1. Vide Çol- 
a Order efe21-M1—1847. me a a i i i ake 
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Another lapse on the death of the elder br6ther of Nò. 2, named Haidaralisha was 

reported to Collector. in Arzies 1—8—1858, No. $86 and 11—12—1858 No. 671. It was 


not, however, disposed: of by: the Collector. There was a terraced mosque which having 
been swept.away by the freshes of 1858, another tiled one has been now rebuilt. : 


To be confirmed free in one title-deed so logg as the mosque exists.” 


In the statement which -was filed- by.the inamdars in the proceedings before 
the Inam Commissioner the following entry was made in column 13 which was 
headed “ Particulars of present enjoyment.” : z < - 

“Out of the income derived from this exéluding the expenses of the Pallivasal (mau- 
soleum) as per shares set out m column 2, the balance we are enjoying for ourselves.” 

The meariing of the word“ pallivasal”’ is givenein the Tamil lexicon as 
“ mosque.” The word here is immediately gucceeded by the wort mausoleum 
“which indicates that the descendants of the grantee regarded the lands as consti- 
tuting an endowment of the durga. KA 


In Arunachalam Chettiar v. Venkatachalapathi Guruswamigal!, Lord Shaw in deliver- 
ing the judgment of the Board said that it must not be forgotten fhat the preparation 
of the Inam Register was a great act of state, and its preparation and contents were 
the subject of much consideration under elaborately detailed reports and minutes. 


His Lordship proceeded to say :. 

`- “It is to be remembered that the Inam Commissioners through their officials made 
enquiry on the spot, heard evidence and examined ‘docurgents, and with regard to each 
individual property the Government was put in possession not only of tke conclusion come 
to as to whether the land was tax free; but of a statement of the history ard tenure of 
the property itself. While their Lordships do not doubt that such a report would not 
displace actual and authentic evidence in individual cases; yet the Board, When su 
not available, cannot fail to attach the utmost importance, as part of *the history of the 
property, to the information set forth in the Inam Register.” 
If the only evidence before*the Court were the e&Xtracts from the Inam’ Register, 
we should, in face of these remarks of their Lordships, feel constrained to hold that 
the Subordinate Judge was ‘wrong in describing the original grant as persongl to 
Dharvesh Ali Sha. Their Lordships have, ħowever, made it quite clear that the 
Inam Register is not conclusive with regard to. title when there is other evidence 
bearing on the question. The entriesein Wallace’s Register and Traverse’s Register 
cannot be ignored, and the entries therein were made long before the entries in the 
Inam Register. The entries in the two earlier registers give strong indication 
“that the original gfant was- personal to Dharvesh Ali Sha and we consider that on 
this question these-registers must be accepted in preferencé to the Inam Register. 
The entries in them are entirely inconsistent with the case set up by the trustees. 
Moreover, there is no evidence of any mosque having been ‘erected on the property 
until we come to the Inam Register. The mosque is admittedly an adjunct of the 
durga and therefore it could not have been Built before the tomb of Dharvesh, Ali 
Sha had become recognised as the-tomb of a saint? For these reasons we hold that 
the lands were granted personally to Dharvesh Ali Sha. I 


‘ ` We may add that it has not been suggested that the descendants of the grantee 
had dedicated the lands as an endowment of the durga or the mosque. In fact it was ° 
throughout accepted that if the Court should hold that the grant was peraonal to 
Dharvesh Ali Sha the appeal must fail, subject to the argument on the question of 
res judicata. We have held that-the grant was personal to Dharvesh Ali Sha, ante 
“we have also indicated that we agree wah King; J., that the Gecree in O. S. No. 96 
of 1930 does not ‘operate as res judjcata. 

For these reasons the appeal is dismissed*with, costs. . 

- BV:V. ` a —— o Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KRISHNASWAMI AYYANGAR AND MR.e JUSTICE SOMAYYA. 


Mohammed Ibrahim .. Appellant* 
v. : j 
The Northern Circars Fibre Trading Company, Coconada .. Respondents. 


Registration Act (XVI of 1908), section 2 (6) and (9) and Transfer of Property Act (IV of 1882), section 3 
—Immovable and movable property—Machinery fixed to a cement platform and held in position by being attached 
to iron pillars fixed in the ground—Document creating charge over—Registration is necessary as the machinery 
is immovable property. 


The owners of certain bone „mills entrusted their management to a company who were referred 
to in the agreement between them as dubashees. Among other things the dubashees undertook 
to invest a certain amount in the business aid that was to carry interest at a certain.rate. It was 
a term of the agreement that “ the monies invested by the dubashees shall be a first charge on the 
assets of the firm.” The main machine of the mill was installed on a small cemént platform and 
held ineposition by being attached, to iron pillars fixed in the ground to.a depth of nearly 6 or 7 feet. 
The agreement was unregistered. On a claim by the company that the provisions of the agreement 
relating to the charge Were nonetheless effective in so far as the plant and machinery were 
concerned as they were movable property, 


Held, that the machinery did not fall within any of the enumerated species of movable property, 
referred to in clause (9) of section 2.of the Registration Act and hence it was necessary to see whether 
it was property of a description other than “‘immovable property” as defined in clause (6) of the same 
section. From, that definition it was clear that what is realfy movable property may become im- 
movable property if it is attached to the earth or permanently fastened to anything which is attached 
to the earth. So fanas the questioh of registration was concerned, the Transfer of Property Act and 
the Registration Act are in pari materia and it would be wrong to construe the definition of ‘ immovable 
property” in one Act as being different from that in the other in the absence of words clearly pointing 

istinctiors, ‘Though the degree and nature of the attachment to the earth was a consideration, 
it was only a minor dhe. The more important consideration was the object of the annexation which 
is 4 question of fact to be determined by the circumstances in each case. In the circumstances of the 
present case the plant and machinery of the bone mills were immovable property so annexed 
to the floor df the factory as to become fart of it and hence the charge over them created by the 
unregistered agreement would not be effective. 


‘Appeal against the decree of the Court of the Subordinate Judge, Coconada, 
dated 23rd December, J941, and passed in O. 8. No. 83 of 1935. 


+ Ch. Raghava Rao, K. Rajah Aiyar and A. Satyanarayana for Appellant. 
P, Somasupdaram and P. Suryanarayana for Respondents. ° 
The Judgment of she Court was delivered by 


Krishnaswami Ayyangar, 7.—The appellant in this appeal was*the fifth defendant 
in the suit oyt of which it has arisen. He is the assignee of a mortgage decree 
obtained by the third defendant on a mortgage executed on the 6th July, 1934, 
by defendants 1 and 2 ver the property known as the South India Bone Mills at 
Samalkot. The property comprised, land as well aš the plant and machinery 
installed thereon for the manufacture of bone meal. The mortgagors were the 
owners of three other mills also With which however we are not concerned in this ` 
appeal. Prior to’he execution of the mortgage aforesaid, the mortgagors had on 
16th November, 1933, entered into an agreement with plaintiffs 2 to 4 who were 


>. carrying on a business under the name of the Northern Circars Fibre Trading Com- 


pany, Goconada, which was the first plaintiff in the suit. By this agreement the 
second defendant who was doing business in the name of C. Raju, Import and 
¥xport Company, Coconada, impleaded as the first defendant to the suit, entrusted. 
the management of hi$ several mills to the first plaintiff for a period of two years. 


< The Northern Circars Fibre Trading Company, who were thus entrusted with the 


management, undertook amongst otherg to invest a sum of Rs. 25,000 in cash in the 
business and, this amount was to earry interest at 12 per cent. per annum. They 
were referred to in the agreement as the dubashees. It was a term of the agreement 
that “the monies invested by the dubashees shall be a first charge on the assets 
of the firm.” The plaintiffs instituted the suit for the recovery of a sum of Rs. 
66,746-9-9 as due ® them in respect of the moneys invested by them in the business 





* Appeal No. 343 of 1942, 2 6th April, 1944. 
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tógether with interest and the commission earned by them. They also claimed 
to be entitled to a first charge ongthe machinery in the mills, the stock-in-trade and 
the good-will of the business. Thè agreement of the 16th November, 1933, had 
not been registered under the provisions of the Indian Registration Act, but*the 
plaintiffs claimed that the provisions of the agrtement relating to the charge were 
nonetheless effective in so far as the movables, namely, the plant and machinery 
and the stock-in-trade were concerned. 


Subsequent to the institution of the suit a compromise was arrived at between 
the plaintiffs and defendants+1 and 2 by which these defendants agreed to pay 
plaintiffs 2, 3 and 4 a sum of Rs. 35,000 in full satisfaction of the claim in suit, 
Defendants 3 and 4 wHo were not parties to the corhpromise contended that the 

ubashee agreement in so far as it purported to give the plaintiffs a charge over 
the plant and machinery in the South India Bone Mills at Samadkot was invalid 
for want of registration because the said plaat and machinery were immovable 
property. The suit was first tried in July 1937 by Mt. Bhaskara Reddi, the then 
Subordinate Judge who pronounced judgment on the 19th July, 1937, dismissing 
` the suit on the ground that though the agreement purported to create a charge over 
movables as well as immovable properties it was invalid for want of registration 
not only in respect of the immovable properties but &tso in respect of the movable 
properties because the two sets*of properties were inseparable from one another 
and the charge therefore failed in its entirety. The plaintiffs appealed to this 
Court in A. S. No. 320 of 1937. The judgment of*the Subordinate Judge was 
reversed and the case was sent back for rehearing, this Court holding that it i$ 
possible to separate the movable and the immovable assets and the charge shoulda 
be regarded as valid in so far as the movables were concerneda The case then 
came up before Mr. R. M. V. S. Rao for fresh trial and he pronounced his judgmeht 
on the 23rd December, 1941 decreeing the suit in sọ far as the plane and machinery 
installed in the mill were concerned on the ground that they constituted movable 
and not immovable property. The fifth defendant who; as we have said, isthe 
a of the mortgage decree obtained byethe third defendant has preferred*this 
appeal. x 


The only question raised in the*appeal is whetherethe Subordinate Judge is 
right in holding that the machinery installed in the premises of the factory at 
Samalkot is movable property. The karned Jydge hasfound’that the main machine , 
is installed on a small cement platform to which it is fixed by means of bolts at the 
four corners. It is also held in position by being attached to iron, pillars fixed 
in the ground to a depth of nearly 6 or 7 feet. At the same time he,was of opinion 
that the machine can be dismantled into parts and conveniehtly removed as it is not 
difficult to break the platform and pull out the iron pillars to which the machine 
is screwed down. He came to the conclusion that the machinery was movgble 
property by asking himself the question whether*the mill (machinery) existed for 
the land or the land existed for the mill (machinery), that is whether the mill is of 
primary importance and the land only of secondary importance in this case or 
vice versa. His view appears to be that the bone mill stands embedded in and .* 
attached to the earth not for the beneficial enjoyment of the land in whjch case 
alone it should be regarded as immovable property but for the beneficial enjoyment 
of the mill itself which therefore remained notwithstanding the attachment mo% 
able- property only. After the best consideration we can give to the question we 
are of opinion that the learned Judge’s decision cannot be supported. 


_.The real question which falls to be decided in, this appeal is whtther the writing 
evidenced’ by the dubashee agreement referred to above is required By law to be 
registered because it purports to create a right, title or interes? in immovable pro- 
perty of the value of Rs. 100 and upwards. It is common ground that the value 
of the machinery is more than Rs. 100 and if it is immoVable property, the agreement 
requires’ registration in order that the charge may take effect. If the machinery 
however is movable property, the agreement does not, of course, require registration, 
® 
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“ Movable property ” is defined in section 2 clause g of the Registration Act 
as including, _e ‘ 

, standing timber, growing crops and grass, fruit upon and juice in trees, and property of every 
other description, except immovable property.” 
s . e s e 

The machinery in question not falling within any of the enumerated species of 
movable property, referred to in the section, it becomes necessary to enquire whether 
it is property of a description other than immovable property. Turning to the 
definition of “ immovable property ” in clause 6 of the same section we-find it is 
stated that it ° b 


“ includes land, buildings, . ,. . and things attached to the earth or permanently fastened to 
anything which is attached to the earth, but not standing timber, growing crops nor grass.” 


From this definition it is clear that what is really movable property "may beconfe 
immovable property if it is attached to the earth or permanently fastened to anything 
whicheis attached to the earth. The Transfer of Property Act, 1882, relating to 
transfers of immovable property contains in section 3 a definition of the expression 
““ attached to the earth ” for purposes of that Act. The definition is this: 


“< attached to the earth’ means— 


“TT (a) rooted in the earth, as in the case of trees and shrubs ; 
(b) imbedded in the earth, as in the case of walls or“buildings ; or l ; 
" (6) attached to what is so ignbedded for the permanent beneficial enjoyment of that to which 
it is attached.” a - 
Tt was argued for the appellant that the question whether the dubashee agreement 
maires toebe registered or not is primarily to be decided on the language of the 
definition of “ inumovable property ” contained in the Registration Act rather than 
on that to be found in the Transfer of Property Act. ‘The Transfer of Property Act, 
it will be remembered, governs charges created on*immovable property. Section 100 
states that: 
““# Where immovable property of one ferson is by act of parties or operation of law made security 
for the payment of money to another, and the*transaction does not amount to a mortgage, the latter 


person is said to have a cha®ge on the property ; and all the provisions hereinbefore contained which 
«apply to a simple mortgage shall, so far as may be, apply to such charge.” 


One of the pgovisions here alluded to is that contained in section 59 Which makes 
instruments creating a sharge in respect of property ofa value over Rs. 100, compul- 
* sorily registrable. If we now turn’ to section 4 of the Transfer of Property Act; 
we find it says that sectlon 59 is among a group of sections therein mentioned. which 
should all be*read as supplemental to the Indian Registration Act, 1908. So far as 
the question df registration is concerned,. we think that the two Acts are in pari 
materia and it will therefore be wrong to construe tlte definition of “ immovable 
property. in the one Act as being dffferent from that in the other, in the absence 
of Words clearly pointing to a distinction. ° Coming back to the definition of “ im- 
movable property” in the Registration Act and leaving out the several species of 
immovable property enumerated therein which are all different from the property 
æ here under consideration, it will be seen that the governing principle with respect 
to immovable property in general is stated in the following words, “ things attached 
to the earth or permanently fastened to anything which is attached to the earth.” 
The first part of the definition implies that what is really movable property may 
become immovable property by being dire@tly attached to the earth. The second 
part indicates that though the attachment is not direct, still if the movable property 
is fastened to something which is directly attaclfed to the earth, it will be immovable 
property for the’ purpose of this Act. “The Transfer of Property Act,-as we have 
already obsefved, contains a definition of “ things attached to the earth,” but not of 
“ things permanently fastened to anything which is attached to the earth.”- We 
are however loath to accept as coryect a dissection and analysis of the definition 
given by the Registgation Acffor the purpose of giving it a wider scope than what is 
expressed in the definition contained in the Transfer of Property Att. Indeed;: 


it seems to us that clause (c) of the latter definition which refers.to a mediate-and- 
9 
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not a direct attachment is substantially what is referred to in the second part of the 
definition in the Registration Act, The inquiry*should accordingly be not whether 
the attachment is direct or indirect but what is the nature of the attachment and 
what its object and purpose. The question is often a difficult one, but certain 
rules have been laid down in the decided cases for guiding the Court. The classic 
statement of the law on this point is that contained in the judgment of Blackburn, J., 
in. Holland v. Hodgson1, where looms attached to the floor and beams of a worsted 
mill were deemed to be fixtures. It was observed : 
-  “ There is no doubt that the general maxim of the law is, that what is annxed to the land becomes 
part of thé land ; but it is very diffieult, if not impossible, to say with precision what constitutes an 
annexation sufficient for this purpose. It is a question which must depend on thg circumstances 
of each case, and mainly onetwo circumstances, as indicating the ingention, namely, the degree of 
annexation and the object of the annexation. When the article in question is no fusther attached 
tẹ the land, than by its-own weight it is generally to be considered a mere chattel : see, Witshear v. 
Cottrell,?, and: the cages there.cited. But even in such a case, if the intention is apparent ‘to make the 
articles part of the land, they do become part of the land: see D’Eyncourt v. Gregory®. Thus blocks 
of stone placed one on the top of another without any mortar or cement for the purpose of #rming 
a dry stone wall would become part of the land, though the same stones if deposited in `a builder" 
yard and for-convenience sake- stacked on the top of each other in the form ofa wall, would- remain 
chattels. On the other hand, an.article may be very firmly fixed to the land, and yet the circum- 
stances may be such as to show that it was never intended to be part of the land, and then it does not 
become part of the land. The anchor of a large ship must beevery firmly: fixed to the ground in 
order to bear the strain of the cable, yet no one could suppose that it became part of the land, even 
though it should chance that the ship owfler was also the owner of the fee of the spot wheye the anchor 
was dropped. An anchor similarly fixed in the soil. for the purpose of bearing the sttain ef the chain 
of a suspension bridge would be part of the land. Perhaps the true*rule is, that a aie not otherwise 
attached to the land than by their own weight are not to be considered part of the land, unless thee 
circumstances are such as to show that they were intended to be part of the land, the onus of showin 
that they were so intended, lying on those who assert they have ceased to be chattels, and that gewe” 
the contrary, an article which is affixed to the land even slightly is to be considered as part of the 
land, unless the circumstances are such as to show that it was intended all along to continue a chatt&] 
the onus lying on those who contend that if is a chattel.” R a. 
In Reynolds v. Ashby and Son*, Lord Lindley dealing with a case where machinery 
had been obtained on a hire purchase agreement. from the owner and attached 
to a factory for the purpose of working it, observed : ° 

“ The purpose for which the machines were obtained and fixed seems ip be unmistakable ; it was 
to complete and use the buildings as a factory. -It is true that the machines could be removed if . 
necessary, but the concrete beds and bolts prepared for them negative any idea of treating the 
machines wheh fixed as movable chattels.” : i ; ; 
After observing that the English cages were ‘not all reconoileable, His Lordship 
pointed out : : l 

“In dealing with them (fixtures) attention must be paid not only to the nature of the thing 
and to the mode of attachment, but to the circumstances under which it was attached, the purpose 
to be served, and last but not least to the position of, the rival claimants to the thin@s in dispute.” 7 
It will thus be seen that theedegree and nature of the attachment is no doubt a 
consideration but only a minor consideration.* The more important consideratien 
is the object of the annexation which is a question, of fact to be determined by “the 
circumstances in each case. For instance, if a tenant for years Oya tenant for life 
buys and fixes machinery of great value to the tenement occupied by him, it is 
unlikely that he would have intended to so attach the machingry as to make it e 
part of the immovable property. In -Subramaniam Chettiar v. Chidambaram Servai® 
decided by Wadsworth, J:, the question: was whether an oil engine whith was 
installed by making a concrete base fitted with bolts and attaching it to the bolts 
by means of nuts, was movable or immevable property. The engine was instaHed 
by a tenant of a building holding a lease for a period of three years for the generation 
of electricity for lighting and running a cinema. While recognising the difference 
between the English and the Indian law. in*regard to fixtures, the learned Judge 
expressed the opinion that there is nothing in the English cases which*made them 
inapplicable in the determination of the test to be applied for ascertaining whether 
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and in what circumstances movabļes annexed or attached to an immovable property 
became themselves immovables. The learned Jyidge’ obseryed, if we may say so 
with respect, quite correctly that: . ors 

"Tf a thing is imbedded in the ee or attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached, then it is part of the immovable property. If the 
attachment is. merely for the beneficial enjdyment of the chattel itself, then it remains a chattel, even 


though fixed for the time being so that it may be enjoyed. The question must in each case be decided 
according to the circumstances,” 4 


He has pointed out that when the owner of a building instals machinery therein 
he may well have intended to make a permanent*improvement to the*premises ` 
which he owned in order to facilitate the user of those premises but that a tenant in 
temporary occupation of heastd premises is not likely to have had any such intention 
in making the improvement and he accordingly held that the oil engine did not 
become and was not therefore immovable property. As we have already indicated, 
the more important test is to ascertain the intention of the person concerned when 
he atfaches and instals his wn machinery to the land or building. The intention 
may be express or @mplied from the circumstances in which he attaches the machinery. 
In the absence, however, of proof one way or the other it seems to us that it would - 
be proper to apply the test which the Privy Council laid down in Gokaldas Gopaldas . 
v. Puranmal Premsukdas, for “ascertaining the true intention of a purchaser of the 
equity of redemption when he pays off a prior mortgage and subsequently claims 
subrogation. *Their Lordships observed : 
e “The obvious question to ask in the interest of justice, equity and good conscience, is, what was - 
the intention of the party paying off the charge? He had a right to extinguish it and a right to keep 
"alive. Wat was his intention? If there is no express evidence of it, what intention should be 


ascribed to him? „Fhe ordinary rule is that a man having a right to act in either of two ways, shall 
be assumed to have acted according to his interest.” - 


On this principle the intention to be attributed is that of a person acting from 
motives of self interest. Applying this test, what we find here is this. The second - 
defendant was at the date of the dubashee agreement the owner of the factory and 
theowner of the bone crushing mill logated in jt. Itis true that before his purchase 
the site and the land gn which the factory stood belonged to one of four partners 
- of the firm which owned the machinery in common having installed it for the purpose 
of manufacturing bone meal. It was said that until the purchase by the defendant 
the machinety and the land belonged to different owners and that it would never 








« have been the intention of the partnarship to treat the machinery as part of the land. ... 


While we agree that there is considerable force in this argument, we cannot assent 
to the propesition that when the second defendant purchased the land and the 
machinery heecontinued to have the same intention which his vendors had before 
him, ‘There was no reason whatever fêr thinking that he intended to keep the two 
things apart. It is obvious that his @bject was to become the owner of both for the 
pumpose of carrying on the business and foy his own and individual benefit.. If the. 
argument is correct, namely, that the same intention which the vendors had must 
be attributed tothe purchaser, the only way of establishing a different intention 
« would be by the purchaser removing the machinery from the ground to which it was 
annexed and agan attaching it with the express intention of making it part of the. 
land. eWe cannot imagine that the law requires any such procedure to be adopted ` 
for inferring an intention on the part of the purchaser to make the machinery ‘part. 
of the land. ae 


2 ; 
Taking all the circumstances of the case before us, we are of opinion that the 
plant and machinery of the bone mill are intmovable property so annexed to the 
floor of the factory as to become part Sf it. . It follows that the appeal must be and 
is.accordingly allowed. The suit is dismissed as against the fifth defendant. The 
appellant is entitleé to his costs here and in the Court below. l 
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IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED HENRY LIONEL LÊACH, Chief Justice and Mr. Justicz 
SHAHABUDDIN. i j 
The Government of the Province of Madras, through the Collector 


of Ramnad at Madura .. * Appellani* 
2. 
Al. Ar. Rm. Vellayyan Chettiar and others .. Respondents. 


Civil Procedure Code (V of 1908), section 80—Provisions mandatory—Notice to Government against survey 
officer's detision—Compliance with section essential. 

Section 80 of the Civil Procedure Code is express, explicit and mandatory. Where the section 
has not been complied wjths the Court has no jurisdiction to etrye the action instituted against 
Government. There can be no question of waiver and no question of estoppel. It i¢ very desirable 
that objections tb the’ validity of the notice should be taken at the earliest possible moment; but 
failure to do so will not deprive the section of its force. z 

Where two proprietors of a village questioned the decfsion of a survey officer under sectiqn 14 of 
the Survey and Boundaries Act, 1923, and notices were given to the Provincial Government and the 
Municipal Council within whose jurisdiction the lands lay ‘but the questione was raised that the 
notice was invalid because only one of the two proprietors (plaintiffs) had given notice, 

Held, that section 80 of the Act was not complied with and the notice was invalid. 

Bhagchand Dagadusa v. Secretary of State for India, (1927) 53 Mal..J. 81 : L.R. 54 LA. 338 : L.L.R. 
51 Bom. 725 (P.C.) and Appa Rao v. Secretary of State for India, (1930) 59 M.L.J. 923 : I.L.R. 54 Mad. 
416, applied. . = E 

Appeal against the decree of the Court of the Suhprdinate Judge, Devakottah 


in O. S. No. 204 of 1939. . 
The Government Pleader (K. Kuttikrishna Menon) for Appellant. 
K. Rajah Aiyar and V. Ramaswami Aiyar for Respondents. í j 


The Judgment of the Court was delivered by 


_ The Chief Justice —The first and second respondents are thé proprietors of 
the village of Karaikudi. They instituted a suit in the Court of the District Munsiff 
of Devakottah against the Provincial Government and the Municipal Councif of 
Karaikudi for a decree setting aside asdecisionsof a Survey Officer under the Madras 
Survey and Boundaries Act, 1923. Section 14 of the Act gives an aggrieved party 
the right of bringing a suit to challenge a decision of the Survey Officer, provided ° 
he does so within three years from the date of the notifitation of the order. The 
suit was filed on the 13th September, 1936, which was within the time allowed, 
and the plaintiffs awerred that they had given fo the defendants the notice required 
by law. The defendants filed separate written statementseon the grd February, 
. 1937, but no objection was taken by them to the validity of the notice. Before 
“the District Munsiff a question arose with regard to the value of the gubject matter 
of the suit and it was eventually decided that the value exceeded that of the pecuniary” 
jurisdiction of the District Munsiff. Consequently, on the goth November’, 1938, 
the plaint was returned to the plaintiffs dor presentation to the Court of the Stb- 
ordinate Judge of Devakottah. It was presented to the Subordinage Judge’s Court 
on the 13th September, 1939. On the 23rd March, 1940, the Municipal Council 
filed a fresh written statement and their example was followed by the Provincial 
Government on the 29th of that month. In the new written statements objection 
was taken to the validity of the notice. A preliminary issue was framed @n this 
question on the 12th November, 1940, and was decided by the Subordinate Judge 
in favour of the plaintiffs. The case was then tried on the merits and resulted 
in the order of the Survey Officer being set aside. The appeal has been filed by 
the Provincial Government against this decree. The Municipal Council, as the 
third respondent, supports the appellant. e | . 
The Provincial Government says that the notice which it received did not 
comply with the requirements of section 80 as it was only given ®n behalf of one*of 
the proprietors, whereas there are admittedly two proprietors. The Subordinate 


Judge held that it sufficiently indicated that there wer two proprietors ; but here 
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he clearly erred and the learned counsel for the plaintiffs-respqndents rightly has 
made no attempt to support the judgment on this ground. The Subordinate Judge 
also held that the defendants had waived their tight to question the notice and 
that in any event they were estopped by their conduct from saying that it was 
bad. The plaintiffs-respondents ngaintain that here the Subordinate Judge was 
right. 

Section 80 of the Civil Procedure Code says that no suit shall be instituted 
against the Crown or against a public officer in respect of any act purporting to be 
done by such officer in his official capacity, until the expiry of two months next 
after notice in writing has been given of the claim. - The section requires that the 
notice shall state the cause of action, the name, description and place of residence 
of the plaintiff and the felief that he claims and that the plaint shall contain a 
statement that the notice has been served. Section 350 of the Madras District 
Municipalities Act, 1920, contains similar provisions with regard to suits again$t 
Municipal Councils. Before the deeision of the Privy Council in Bhagchand Dagadusa 
v. Secretary of State for India® there was some divergence of opinion in India with 
regard to the inte®pretation of section 80, Civil Procedure Code, but their Lord- 
ships’ decision in that case set all doubts at rest. They said that the section is 
express, explicit and mandatory, and it admits of no implications or exceptions. 
oa added that it imposes% statutory and unqualified obligation upon the 

ourt. — l e ` 


Before dealing with the question of waiver and estoppel, we may mention that 

in the course of his arguments'on behalf of the plaintiffs-respondents, Mr. V. Kama- 

_ swami Ayyar suggested that notice given on behalf of one of the plaintiffs was a 
ewe sufficient eompliance with the section, and in this connection he referred to the 
decision of this Gourt in Secretary of State for India in Council v. Perumal Pillai?, where 

it was held that a notice was not invalid because it only proceeded from two out of 

‘three joint owrftrs. That caseewas decided long before the judgment of the Privy 
‘Council in Bhagchand Dagadusa v. Secretary of State for Indiat. ‘The question has, 
however, been raised in this Court since the pronouncement of their Lordships. 
In ‘Appa Rao v. Secretary of State for, India, Sundaram Chetty, J., held that where the 
notice had been given*by only one of two plaintiffs who had instituted a suit against 

o “the Secretary of State, it was not a compliance with the section ; and his Judgment 
was upheld ky a Division*Bench in an appeal under clause 15 of the Letters Patent. 

Appa Rao v. Secretary of State*. That judgment is binding on us, but we may 

* add that we find ourselves in *completé agreement with it. As section 80 
requires the notice to state the name of the plaintiff, the names of all when there 
are more than one must be given. 

è Support for the argument based gn waiver and estoppel is to be found in the 
decisign of the Bombay High Court in Hirachand Himatlal v. Kashinath Thakurji®, 
in that of the Calcutta High Court tn Purna Chandra Sarkar v. Radharant Dasia® and 
in that of the Patna High Cowrt in Ramanarain v. Ramkishun’. But we consider 
that the learned Judges who decided those cases had not sufficient regard to the 
wording of section Bo and to its interpretation by the Judicial Committee in Bhagchand 

=. Dagadusa v. Secretary of State for Indiat. In Hirachand Himatlal v. Kashinath Thakurji® 
a Division Bench of the Bombay High Court held that delay in objecting to the 
notice under section 80 even of long duration would not be a ground in itself for 
holding that the notice had been waived, but if the plaintiff were prejudiced by the 
delay it would be another matter and in such circumstances the defendant must be 
deemed to have waived his right to notice? In that case the objection to the notice 
had been taken at such a late stage that a fresh suit would have been time barred. 
It was in these circumstances that th@ Court considered that the doctrine of waiver 
operated. *The decision of the Calcutta High “Court in Purna Chandra Sarkar v. 
fn ee 
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Radhurani Dasia’ was to the same effect and based on similar facts. The reason- 
ing of the Patna High, Court in @amanarain v. “Ramkishun? was also the same. 


Section 80 says expressly that no suit shall be instituted until the expiration 
of the two months after the notice. Therefore, if the notice given is defective, 
as is the case here, the section has not been complied with, which means that the 
Court has no jurisdiction to try the action. The language of the section is in the 
imperative and consequently there can be no question of waiver and no question of 
estoppel. It is very desirable, of course, that the defendants should take an objection 
at the earliest possible moment, but failure to do so will not deprive the section 
of its force. If the section works hardship it is for the Legislature to remedy it as 
the Privy Council has peinted out. Support for our pinion is to be found in the 
judgment of Venkataramana Rao, J., in Marina Ammayi v. Secretary of State for India 
in®Council®, where it was held that it was not open to a Collector to waive a plea 
as to want of proper notice under section 80. Ip that case the suit was filed before 
the expiration of the two months. The objection was nøt taken until the trial had 
commenced. The learned Judge said that having regard to the jmperative nature 
of the provisions of the statute it was not open to the Collector to waive the require- 
ments of the section and referred to the decision of the Privy Council in Gaekwar of 
Baroda State Railway v. Hafiz Habibul Hag*. In that case a suit had been filed against 
the Gaekwar of Baroda State Railway through the manager and engineer-in-chief 
of the undertaking. That official appeared and pleaded that the syiteas framed 
was not maintainable as the Railway was owned by éhe Maharaja Gaekwar of 
Baroda, a sovereign prince, and was managed by his Government. It was pleaded e 
that the privilege under sections 86 and 87 of the Civil Procedure Code had been 
waived. Their Lordships held that there could be no waiver in such a case. The 
provisions of sections 86 and 87 were imperative and having regard to the publis 
purpose which they serve they could not be waived. The same reqsoning applies 
here. . : 

As the appeal must be allowed on the ground that section 80 of the Ciyil 
Procedure Code was not complied with, it ig not necessary for us to discuss the 
merits. The appellant is entitled to ‘costs here ahd below and they will be paid 
by the plaintiffs-respondents. 

K.C. ———_— ee ° Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR.” Justice KRISHNASWAMI AYYANGAR AND MR. JUSTICE 
SOMAYYA. ; 


Navaneethammal .. Appellant” 
. ; 6 
v. Š 
Ammakannammal and others , .. Respondente. . 


_Decree—Modes of attack—Direct and colidteral—Disténction—Preliminary decree in suit 
claiming partition by virtue of the Hindu Women’s Rights to Property Acf—Declaration of 
share in agricultural lands also—No appeal—Subsequent decision of Federat Court declaring 
the Act not applicable to agricultural lands—Objection raised to inclusion of such properties 
in the commissioner’s scheme for division—Collateral attack of the prelimtnary decree could 
not succeed. n 

. If a Court wrongly allows an untenable claim, the error may be corrected by resort to 
one or other of the modes known to law, viz., by review, appeal, revision or by suit, according 
to circumstances. They are direct attacks wich will succeed if the error of fact or the 
deviation from law which is said to vitiate the decree or order is established. But a colla- 
teral attack, is, an attempt to avoid, defeat or evade the decree or order or deny its effec- 
tiveness by or in a proceeding, other than a direct ettack, with the object of rendering it a 
dead letter, a nullity to be ignored and ean only succeed*if an absolute lack of jurisdiction 
over the subject-matter is established. An erroneous decision by a Court of competent jurig- 


+ 


diction is not open to collateral attack. 


-+ 
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. Tm 1939, a Hindu widow filed a syit for partition and recovery of a Bhare of the property 
left by her husband, by virtue of the Hindu Women’s Rights to Property Act. A prelimi- 
nary decree was passed in 1940 declaring her rights to a share in all the properties including 
agricultural lands. There was no appeal against the preliminary decree. When the commis- 
sioner’s report submitting a scheme for the division of the properties came before the Court 
in 1941, the Federal Court had, just then, decided that the Act did not operate to 
regulate succession to agricultural land in the Governor’s provinces. The contesting defen- 
dants raised this point in their objections to the commissioner’s report. The Subordinate 
Judge held that though the preliminary decree had kecome final it was open to him to rectify 
it in the light of the Federal Court decision. On appeal held, that it was wrong to think 
that the preliminary decree was illegal in the sense that it was made with- 
out jurisdiction and that it owas therefore open to correction, though it 
had become final. The suij ag filed fell within the jurisdiction,of the Court which passed 
the preliminary decree. ‘Though, the preliminary decree was passed on what later on was 
declared to be an error, the error was merely an error of judgment, not touehing the jurjp- 
diction of the Coart, which remained as it was, wholly unimpaired by anything contained in 
the Hindu Women’s Rights to Property Act. The preliminary decree was sought to be chal- 
lenge® by a collateral attack after the contesting defendants had let go the right and oppor- 
tunity to challenge ifs correctness by an appeal, that is to say, by a direct attack and as such 
could not succeed. 


Appeal against the decree of the Court of the Subordinate Judge, Vellore, 
dated 15th September, 194}, 30th October, 1941. (I.A. No. 920 of 1940) and 
31st March, 1942, (I.A. No. 1014 of 1941 in O.S. No. 50 of 1989). 

N. Rajagopala Avyangar for Appellant. 

T. L. Venkatarama Aiyar and L. Krishnaswami Aiyar for Respondents. 

° The Judgment of the (Court was delivered by 

- Krishnaswami Ayyangar, J.—This appeal arises out of a suit instituted 
by the appellant for partition and recovery of a share of the property left by 
her deceased husband Thangavelu Pillai by virtue of the provisions of the Hindu 
Women’s Rights to Property Act, 1937. This,Act became law on the 14th April, 
1937, when it received the asSent of the Governor-General. Before the Act, a 
widow had no right to a share in any part of her husband’s property, if the 
husband died as a member of a @o-parcenary or had left a son or sons surviving. 
For the first time thg Act gave her such a right. i 

$ Thangavelu Pillai who died on the 28th June, 1939, had married three wives 
in succession. The appellant is.the second of his wives. Her two cg-widows are 
Ammakann? Ammal and Dhanabagiammal, impleaded as defendants 1 and 2 in 
the suit. His only sôn, Kanakasabapathi sfill a minor, by hig third wife Dhana- 
bagiamma] was joined as the third defendant. It is common ground that the 
estate left by Thangavelu Pillai comprised amongst others, agricultural lands. 
Under the Act, the appellant is entitled to an one-sixth share in the divisible 
*properties. No question arises about the quantum, of the share; the only ques- 
tion is, what are the properties liable for division in the suit. 

° The suit was instituted on the 5th Jaly, 1939, more than two years after the 
enactment of the Hindu Women’s Rights to Property Act, 1987. In her plaint 
the appellant claimed a share in all the assets left by Thangavelu Pillai, includ- 
ing the agricultural lands. Neither in the written statements filed by the defen- 
dants nor in the issues framed for trial was objection taken to the demand for a 
share *in such lands on the ground that the Act did not apply to agricultural 
lands. It was not pleaded that so far as such lands are concerned her claim 
should be determined by the ordinary eHindu law and not by the Act. The 
result was that when the Subordinate Ju&ge came to pass the preliminary decree 
on the 31st July, 1940, he declared the right of the appellant to a share in all 
the properties in suit including the Sgricultural lands and directed the appoint- 
ment of atCommissioner for ey arene a division by metes and bounds. In pur- 

stance of the préetiminary decree the plaintiff applied on the 2nd October, 1940, 
for the appointment of a Commissioner for effecting the division, and for the 
passing of the fipal decre&. Aceordingly on the 30th October, 1940, the Court 
appointed a Commissioner for effecting the division of the properties, and he 
made his report on the 14th April, 1941, submitting a scheme for the division 
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of the immovable properties which consisted, of house property of the value ot 
Rs. 22,000 and agricultural lands of the value of Rs. 14,280. ` It is obvious that 
up to this point of time, the parties, as well as the Court and the Commissioner 
all proceeded on the assumption that the Act applied to every species of pro- 
perty in a Governor’s province, without exception and that’ the plaintiff was 
entitled to a share in the entirety of her husband’s estate. It would seem that 
just at this time, the question whether the Hindu Women’s Rights to Property 
Act, 1987 (Central Act XVIII òf 1937) and the Hindu Women’s Rights to 
Property (Amendment) Act, 1938 (Central Act XI of 1938) operated to regu- 
late succession to agricultural land, a subject which fell within, the exclusive 
jurisdiction of the Provincial Legislature by reason of Entry No. 21, Part II 
of Schedule, VII of the Government of India Act, 1935, was pending decision in 
the Federal ‘Court. On the 22nd April, 1941, that Court proneunced its judg- 
ment declaring that the Acts in question do wot operate to regulate succession to 
agricultural land in the Governor’s provinces. It was after the publicdtion of 
this decision that the contesting defendants, namely, defendamts 2 and 3, woke 
up to discover that the appellant was not entitled under the provisions of the 
Hindu Women’s Rights to Property Act, 1987, to claim a share in agricultural 
lands and they accordingly took the point in thel objections to the report of 
the Commissioner filed on the 83rd June, 1941. The matter came up before the 
Court on the 18th September, 1941, when the Subordinate Judge framed the fol- 
lowing questions for decision :— 

“tI, Whether the plaintiff and defendants 1 and 2 are entitled to have æ final decree 
passed also in respect of the agricultural lands of their husband; and - 


o 

2. Whether the Commissioner’s report should be accepted. ?? . : 
After hearing arguments, the Sybordinate Judge pronounced lis order on the 
15th September, 1941. He held that notwithstafiding the fact that thé prelimi- 
nary decree which had not been appealed against had become final, it was gpen 
to him to rectify that decree, by giving effect t@ the decision of the Federal Court 
and accordingly ruled that the agricultural lañds should be excluded from divi- 
gion in the final decree to be passed. The reasons he gave for the view he took 
may be stated in his own words, : ° 

‘Tt follows from the decision of the Federal Court that the Imperial legislature had no 
power to pass legislgtion affecting agrictltural laads and that the provisions of the Hindu 
Women’s Rights to Property Act cannot affect the agricultural, lands. But it is only in 
pursuance of such illegal legislation that a preliminary decree has been passgd. Now when 
it is clear that the legislation itself is bad, a decree of Court giving effect 
to the said legislation must also be bad and must be held to bê illegal on the 
face of it and as such I thinkeno Court can give effect to an illegal decree. In fact the 
decree must be construed to be one passed withoute jurisdiction, since the Court get& jurisdic- 
tion to pass such a decree only by virtue of,the said Act which has now turned out to be an 
illegal one in so far as the agricultural lands are concefned’’. 


It is obvious that by the expression ‘‘illegal legislation’’ here used, the Subordi- 
nate Judge only meant to convey the idea that the Indian legislature had exceed- 
ed its powers in enacting a law regarding succession to agricultural land situate ` 
in a Governor’s province and, that to the extent to which it purported fo do so, 
the enactment must be held to be null and void. Therefore he regarded the preli- 
minary decree which had not taken wote of this illegality as also illegal ou the 
face of it, so much so he thought it hi$ duty to bring it into conformity with the 

law by excluding the agricultural dands. ’ i i 


The appellant contests the egrrectness of this decision and ‘on her behalf it 
is urged that the Subordinate Judge is in error in thinking as he presumably 
did, that the preliminary decree is illegal in the sense that it was one made with- 
out jurisdiction in so far as the agricultural lands, were concerned and that it 
was therefore open to him to correct it, notwithstanding that st had become final. 
That it has*become final is not questioned, For section 97 of the Civil Proce- 
dure Code clearly énacts that, e ° 
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“(Where any party aggrieved by a, preliminary decree passed after the commencement of 
this Code does not appeal from such deckee, he shall be precluded from disputing its correct- 
ness in any appeal which may be preferred from thee final decree’’. ° 
The’ finality which, in the events which have happened, attaches to the decree 
will, of course, be of no consequente if the Court had purported to exercise its 
jurisdiction under a statute which did not in fact confer it. The Subordinate 
Judge is apparently of the opinion that he derived his jurisdiction to pass the 
preliminary decree from the Hindu Women’s Rights to Property Act, 1937, and 
as that Act did not confer on him jurisdiction in respect of agricultural lands 
the decree passed by him on the footing that it did, is a nullity. This, in our 
opinion, is a fundamental error due to a misconception of, a source of his juris- 
diction which is really derived not from that Act but from the Madras Civil 
Courts Act, 187 $ and the ‘Civil Procedure Code, 1908. | Section 4 of the formes» 
Act empowers the Provincial Government to fix the number of Subordinate 
Judges to be appointed under the Act and to vary it from time to time. Each 
of the Judges so appointed is authorised to exercise all or any of the powers 
conferred on the Court by that Act or any other law for the time being in force. 
Section 12 enacts that ‘‘the jurisdiction of a District Judge or Subordinate 
Judge extends, subject to theerules contained in the Civil Procedure Code, to all 
original suits and proceedings of a civil nature’’.. A Subordinate Judge accord- 
ingly possesses unlimited pecuniary jurisdiction, unlike a District Munsif whose 
jurisdiction is limited to suits in which the amount or value of the subject-matter 
does not exceed Rs. 3,000. If we now turn to the Civil Procedure Code the first 
section to he noticed is section 9 which confers on the Courts established by law, 
jurisdiction to try all suits of a civil nature excepting suits of which their cogni- 
zaħce is either expressly or impliedly barred. The explanation to the section 
makes it plain that a suit in which the right to property is contested is a suit of 
a eivil nature. Section 15 states that every suit shall be instituted in the Court 
of the lowest grade competent to try it. Section 16 and the sections which imme- 
diately follow it lay down the Tuleg which ,determine territorial jurisdiction. 
Tested by these sections, it is common ground that it is the (Court below which 
is the Court competent to try the present suit, possessing, as it did, the necessary 
jurisdiction pecuniary as “well aseterritorial. It is needless to add that suits of 
this nature have not peen excepted from the cognizance of the Subordinate 
Judge’s Court. It would thus seem that afl the conditions yecessary for con- 
` ferring jurisdiction upon the Subordinate Judge were present and he was there- 
fore competent to try the suit. 

If we now look at the plaint and consider it in the light of the decisions of 
the Federal Court, the only criticism to be made is that it includes a claim for 
the partition and recovery of a shar@in properties in which the Hindu Women’s 
Riglts to Property Act, 1987, gid not giye her a share. In other words, the 
plaint included aclaim which was untenable and which might even be taken as 
being untenable on the face of it, though the untenability was only discovered 
_after the decision pf the Federal Court. 

The untenability of a claim is undoubtedly a reason for disallowing it. But, 
if the Court wrongly allows it, the error may be corrected by resort to one or 
other of the modes known to law, viz., by review, appeal, revision or by suit, 
according to circumstances. Such attempts to vacate, modify or correct a decree 
_ of a competent Court by proceeding in one of the modes permitted by law are 
what may be termed, direct attacks which will succeed if the error of fact or the 
deviation from law which is said to Vitiate the decree or order is established. 
But a collateral attack, is, an attempt to avoid, defeat or evade the decree or 
order or to deny its effectiveness by or in a proceeding, other than a direct attack, 
with the object of rendering, it a dead letter, a nullity to be ignored. If we bear 
this distinetion.in mind, it is clear that the preliminary decree originally passed 
by the Subordinate Judge was sought to be challenged by what was in substance 
a collatefal attack after the contesting defendants had let go the right and oppor- 
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tunity they undoubtedly had under the law to challenge its correctness by an 
appeal, that is to say, by a direct attack. The question thus presented is but an 
aspect of the doctrine of collateral attack which as will be shown can only suc- 
ceed if an absolute lack of jurisdiction over.the subject-matter is established, 

Ledgard v. Bull! is a decision of the Privy Council in the course of what 
should be deemed a direct attack against the judgment of the District Judge of 
Cawnpore in a suit for the infringement of a patent, instituted in the Court of 
the Subordinate Judge of the same place. By section 22 of the Act XV of 1859, 
an action for the infringement of'a patent was maintainable only in the princi- 
pal Civil Court of original jurisdiction which was the District Court. The Dis- 
trict Judge having withdrawn the suit to his own file on a petition for transfer 
filed before him under section 25 of the Civil Procedure Code, 1877, tried and 
decreed the suit, overruling both of two objections specifically taken By the defen- 
fant in his ‘written statement. Of these one alone is relevant efor the present 
purpose. That objection was that under tha Act XV of 1859 the Court of the 
Subordinate Judge in which the suit was filed was fneompetent to entei€ain it 
and that this initial defect is not cured by the transfer, beeause the order cf 
transfer was itself incompetent, as the District Court had no jurisdiction to make 
an order of transfer unless the Court from which the transfer was sought had it- 
self jurisdiction to try it. The objection thus takèn to the jurisdiction of the 
District Judge was sought to be got over by a plea of waiver by reason of the 
conduct of the defendant in concurring with the plaintiff in the Application for 
the transfer, but this plea was negatived. The Board had thought it necessary 
to examine and expound the law relating to the question of jurisdiction as com: 
monly spoken of, and the observations in this behalf are of much value isthe 
present context. Their Lordships said, ° 


‘<The defendant pleads that there was no jurisdiction, in respect that the suit was insti- 
tuted before a Court incompeteyt to egtertain it, and that the order of tramsference was also 


incompetently made. The District Judge was perfectly competent to entertain and try 
the suit if it were competently brought, and their Lordships do not doubt that in such a case 
a defendant may be barred, by his own conduct, fromeobjecting to irregularities in the jnsti- 
tution of the suit. When the Judge has no inhewent jurisdiction over the subject-matter of 
a suit, the parties cannot, by their mutual consent, convert it into ea proper judicial process, 
although they may constitute the Judge their arbiter, and be bound by his decision on the 
merits when those are submitted to him. But there age numereus authorities which establish 
that when, in a cause which the Judge is competent to try, the parties wêthout objection 
join issue and go to trial upon the megits, the defendant cannot subsequently dispute his 
jurisdiction upon the grounds that there were irrégularities in the initial procedure which, 
if objected to at the time, would have led to the dismissal of the *suit.’? 

The distinction here drawn is between the case where a Court hag no inherent 
jurisdiction, and its judgment is therefore wholly void, coram noi? judice, and 2 
case where the proceedingseare taken in a Court of competent jurisdiction, but 
irregularities are committed which if objected to in time would have entailed a 
dismissal. Although the consequences of à mexe error of decision in the latter 
classes of cases are not in terms stated, the observations of the Board sufficiently 
imply that the judgment would not be open to avoidance or evasion by collateral 
attack if the party who had the opportunity omitted to take advantage of it by . 
taking the objection at the proper time, and, if we may add, by the proper mode 
as well. The observations extracted above were repeated by the Privy “Council 
in Minakshi v. Subramaniam”, which was an appeal from a decision of the Madras 
High Court in an appeal which had bgen heard and disposed of against the deci- 
sion of the District Judge of Madura. No appeal really lay from the order of . 
the District Judge, but the objection to its maintainability had not been taken 
before the High Court. The judgment ôf this Court was set aside with the 
comment that in the case on hand there was an inherent igcompetency in the 
High Court to deal with the question brought before“it, and no consent could 
confer that jurisdiction which the High Couwt nevey possessed. This case pro- 
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vides another instance of a direct attack. Malkarjun v. Narhari! furnishes an 
illustration of the doctrine of collateral attack which can prevail only if the 
Court which made the decree or order questioaed, had aeted wholly without 
jurisdiction. Nagappa had mortgaged his properties to the defendant who subse- 
quently purchased them at a sale ip execution of a simple money decree obtain- 
ed by a stranger against the mortgagor. The question was whether the Court 
sale was a nullity, because the preliminary notice. of the execution petition, 
required by section 248 of the Code of 1877 corresponding to Order XXI, rule 22 
of the present Code was served on two person’, Ramalingappa and Wyankappa, 
wrongly stated to be the legal representatives of the deceased judgment-debtor ; | 
the true legal, representatives namely the plaintiffs, not having been served at 
all. Ramalingappa objecteds that he was not the legal representative, but the 
executing Court wrongly held that he was the true representative and went on 
with ‘the execution, with the result that the property was ultimately sold to the’ 
defendant. The plaintiffs who could have had the sale set aside either by applica- 
tion uffder section 311—now Order XXI, rule 90 of the Code, or by suit within 
one year under Article 12, Clause (a) of the Limitation Act, took neither course, 
but instituted a suit for redemption entirely ignoring the Court sale. The 
defendant set up his purchase in Court auction in defence of the suit. The Trial 
and the Appellate (Court disnfissed the suit, but on second appeal the High Court 
of Bombay granted in effect a redemption decree as prayed for by the plaintiffs. 
The defendant*appealed to the Privy Council, and their Lordships reversed the 
judgment of the High Court, and dismissed the suit. After observing that the 
decision of-the High Court must rest on the principle that the sale was an absol- 
uteallity having been held in proceedings taken by the executing Court wholly 
without jurisdiction Lord Hobhouse pointed out that the case was one in which 
the Court had jurisdiction to act but only it committed an error in deciding that 
Ramalingappa Was the right legal representative, an error which did not render 
the sale null and void. . The grounds of the decision will appear from the fol- 
lowing passage: 4 

. “The Code goes on to say that the Cow't shall igsue a notice to the party against whom 
execution is applied for. eIt did issue notice to Ramalingappa. He contended that he was 


- not the right person, but the Court having received his protest decided that he was the right 


person, and so proceeded withethe execption. In so doing the Court was exercising its juris- 
diction. It mase a sad mistake, it is true; but a Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the wronged party can only take the course prescribed 
by law for setting matters right; and if tat course is not taken the decision, however wrong, 
cannot be disturbed. The real complaint here is that the execution Court construed the 
Code erroneously. Acting in its duty to make the estate of Nagappa available for payment 
of his debt, it .sgrved with notice a person who did not legally represent the estate, and on 
objection decided that he did represent it. eBut to treat such an error as destroying the 
jurisdiction of the Court is calculated to introduce great cofifusion into the administration 
of fhe law’. a 

The language employed in this passage su$gests that where the Court has juris- 
diction over the subject-matter, but arrives at an erroneous decision by miscon-. 
struing a statute, it can only be set aside by appropriate proceedings directly 


"taken for the purpose and not simply ignored as a nullity. That is the reason 


why their Lordships point out later in their judgment that it was necessary for 
the plaifitiffs to set aside the sale in order to clear the ground for redemption 
of the mortgage. They finally observe at page 352 that if the sale is valid until 
vacated, that is, if the eale is a reality at af], it is a reality defeasible only in the 


_ way pointed out by law, as the case fell either within section 311 (now Order 


XXI, rule 90), Civil Procedure Code or within Article 12 (a) of the Limitation 
Act, 1877, or within both. This ease would therefore seem to be a clear autho- 
rity for the proposition that an erroneous decision by a Court of competent juris- 
diction is not open to collateral attack, and can only be corrected or vacated by 
proceedings in the nature of,a direst attack taken in the manner and within the 


time allowed by law unlike a decision of a Court wholly without jurisdiction, 


1. (1900) 10 M.L.J. 368:L.B. 27 I.A. 216 :I.L.R. 25 Bom. 387 (P.C), 
| 4 
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which can be coHaterally attacked as a nullity on account of the absence or 
inherent jurisdiction over the subjeet-matter ` The test to be applied in decid- 
ing a question of this kind is to enquire whether a Court had the power and was 
under a duty to decide the matter, the wrong decision of which is alleged to 
make the order a nullity. This indeed was¢the test applied in Nageswara v. 
Ganesa, where the question was whether an order of adjudication passed on a 
debtor’s petition containing a false allegation of residence in Madras made in 
order to invoke the insolvency jurisdiction of this Court was a nullity, and this 
objection was put forward in an interpleader suit instituted for determining 
whether the Official Assignee or a creditor of the insolvent was entitled to a sum 
of money. The objection was negatived on the ground that the High Court was 
a Court of competent jurisdiction notwithstanding that the debtoy was not in 
ŝact a resident of Madras as the question of residence was a matter which the 
Court was entitled and bound to decide before making the order of adjudica- 
tion. It was observed: j a ° 
“A distinction has always to be made between competency or jurisdiction to make an 

order, and the correctness of the order on the merits where the Court had the jurisdiction 
to decide the question. We are of opinion that the High Court was a Court of competent 
jurisdiction for the present purpose and notwithstanding the fact that the debtor made 2 
deliberately false allegation that he was a resident within *the jurisdiction, the order is not 
rendered a nullity’’. Š 
The consequences of a complete absence of jurisdiction have been ‘stated in a 
number of decisions of the Caleutta High Court, buf it is sufficient to refer to 
one of them only for the purpose on hand. In Rajalakshmi Dassee.v. Katya? 
yani Dassee*, Mookerjee and Carnduff, JJ., said: P a 

“Tt is an elementary principle of law that, if a Court has no jurisdiction over the sub- 
ject-matter, its judgments and orders are mere nullities, and may not only be set aside at ahy 
time by the Court in which they are rgndered, but be declared void by evary Court in which 
they are presented: Ferguson v. Mohand, Briscoe v. Steph8nst, Buchanan v. Rucker5? Attorney- 
General v. Hotham’, Perkin v. Proctor?, Ex parte Kinning8, Brown v. Compton®. If 
a Court has no jurisdiction, its judgment is not merely voidable, but void, and it is witolly 
unimportant how precisely certain and technicallyecorzect its proceedings and decisions “may 
have been; if it has no power to hear and determine the cause, its authority is wholly usurped 
and its judgments and orders are the exercise of arbitrary power under the forms, but with-. 
out the sanction of the law’’. ` e 
The questions whether an executing Court is entitled to go behind the decree or 
question its validity on the ground that the Gourt which passed it had no jurisdic- e 
tion over the subject-matter may at first sight look as if they involve an aspect 
of the doctrine of collateral attack which we are now considering. But such 
cases do not appear to be germane to the present discussion. Daffering views 
have been expressed on this question by the Madras (Zamindar of Kttiyapurant 
v. Chidambaram Chetti!?) and the RangooneHigh Courts S. A. N athan $. S. R. 
Samson on the one hand and the Calantta High Court on the other Gorachand 
Holder v. Profullakumar Roy™ and Kalicharan Singh v. Bibhutibhushan Singh. 
We doubt whether cases of this type furnish useful guidance, because as point- 
ed out by Wallis, C.J., in Zamindar of Ettiyapuram v. Chidambaram Chetti? a 
the jurisdiction of the executing Court as such is cireumscribe by the words of ` 
section 47 of the Civil Procedure Code. The matter is besides complic&ted by 
the change in the language of Order 21, rule 7 introduced by the Code of 1908. 
The following observations of the learaed Chief Justice ingicates the difference 
in principle due to the special provisidhs of the Code: 








ee 


1. (1942) 2 M.L.J. 198 :I.L.R. (1943) 6. (1847) 4 C.B. 507 at 525. 

Mad. 217. ° 9. (4800) 8 T.R. 424. , 
2. (1910) I.L.R. 38 Cal. 639 at 668. 10. (1920) 39 M.L. 203: I.L.R..43 
3. (1839) 11 A. & E. 179. Mad. 675 (F.B.). 
4. (1824) 2 Bing. 213. 11. (1931) I.L.R. 9 Rang. 480 (F.B.), 
5.0 (1808) 9 East 192. 12. (1925) *1.L.R. 5% Cal. 166 (F.B.). 
6. (1823) TM. & R. 209. 13. (1932) I.L.R. 60 Cal? 191. 
7. (1768) 2 Wilson, 382. < 
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‘tAn objection to the jurisdiction is a ground for setting aside ‘the decree and is not 
one of those questions relating to the fexecution, discharge or satisfaction of the decree’ 
which are required by section 47 to be dealt with in execAtion. The provisions in section 225 
of the old Code that a Court might proceed to execute decrees transferred to it without 
requiring further proof, among other things, of the jurisdiction of the Court which passed 
the decree lent some colour to the view that it was open to a Court to which a decree had 
been sent for execution to go into the question whether the Court which passed that decree 
had jurisdiction to do so, and influenced the decisions which are referred to in the order of 
reference. These words, however, have been omitted advisedly in the corresponding 
Order 21, rule 7 of the new Code. ’”? ii 
In the light of the foregoing discussion it appears to us plain that the decision 
of the Court below cannot be supported. It is unquestionable that the nature 
and the value of the subfecttmatter was such that the sutt fell within its juris- 
diction. The preliminary decree was no doubt passed on what we may now take 
it to be an erroe in that it recognised in the plaintiff a right to a share in the 
agricultural lands which had not been really conferred. on her by the Hindu 
Women’s Rights to Property Act, 1937, as it was wrongly thought. But this 
error was merely ah error of judgment, not touching the jurisdiction of the ‘Court, 
which remained as it was, wholly unimpaired by anything contained in that 
Act. In this view the decision of the Subordinate Judge must be set aside. The 
case will now go back to him” for the passing of a final decree after such enquiry 
as may be necessary, by a commissioner or otherw%se, in accordance with the decla- 
ration of rights made by the preliminary decree. 

. Ib is only necessary to add that the Court or the Commissioner as the case 

ay be should consider afresh the points which require to be determined before 
ey assine of the final decree. The Subordinate Judge’s direction that the 
memo. given by defendants 2 and 3 regarding the annual rents of the proper- 
ties should be preferred to that of the plaintiff is irregular and must be vacated. 
The conutmissioner should be l@ft to decide the matfer as best as he could, the 
Court interfering with his findings later, if that is necessary, for a correct deci- 
sion of the matter. Nor is there any justification for the Subordinate Judge 
allotting item 12 to the third defenflant at % valuation of Rs. 1,500, while the 
plaintiff was willing to take it at Rs. 1,800 and herself face the litigation if 
there should be any. As we have said the whole matter should be, considered 


afresh. à 
e The appellant is entitled to hes costs hère and in the Court below. 
V. 5. DE — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
o PRESENT :!—Sir ALFRED Henry LIPpNEL Leacu, Chief Justice AND MR. JUSTICE 


SHAHABUDDIN. 
$ 
G. 4J. Subbarayalu and another A Appellants 
U. 
& 
A. RM. A. N. Annamalai Chettiar .. Respondent. 
— Indian Contract Act (IX of 1872), sections 64, 73 and 74— Written agreement to sell and buy with conditions 


regarding forfeiture of ĉarnest money, mode of payment of the remaining sale price, and vendor's right in default 
— Whethgr vendor can enforce his rights when the purchaser has defaulted. 


On 21st August, 1941, the appellants agreed to buy from the respondent a cinematograph 
projector and its accessories (of a German make and for which the demand was far greater than the 
supply) for Rs. 4,500 on the following conditions in writing, viz., (i) the buyers were to pay an advance 
of Rs. 1,000 which could be forfeited by the vendor$ in the event of default on the part of the buyers 

* in the performance of the contract ; (ii) the balance of the consideration of Rs. 3,500 was to be paid 
in monthly instalments of Rs. 350 from a partigular date ; (iii) in the event of default by the purchaser 
the vendor could forfeit the advance, demand the immediate return of the machine and charge rent 
at the rate of Rs. 350 per month during the period the machine was in the possession of the buyers 
orethe vendor could demand the immediate payment of the balance of purchase money with interest 
at6 percent. per annum. The purchaser defaulted in the payment of the instalments. 


On the question whether the respon@ent is entitled to forfeit the deposit and insist on the yeturn 
of the projector with hire at the rate agreed upon, 


*Q.S. A. No. 5 of 1943. r3th March, 1944." 


11] SUBBARAYALU J, ANNAMALAI CHETTIAR. 75 


. 6 . . . . 
Held, (i) that the ease was not one of hire purchase, as the option given to the prospective pur- 
chaser to terminate the contract and return the chattel whith is an essential feature of hire purchase 
contracts is absent in thes present case? | 


(ii) that neither section 64 nor 73 of the Contract Act is applicable to a deposit of this nature 
because the stipulation for its forfeiture in case of breach iş not one by way of penalty and the deposit 
was not unreasonable in the circumstances ; and j 


~ (ii) that the appellants (purchasers) cannot be called upon to pay the value of the machine at 
the date of contract plus hire, but merely the present value plus hire. 


Lee v. Butler, (1893) 2 Q.B. 318; Auto Supply Co., Lid. v. Raghunatha Chetty, (1929) 57 M.L.J. 618 : 
I.L.R. 52 Mad. 829 ; Manian Pattar v. The Madras Railway Co., by its Agent and Manager, (1906) 16 
pars) BP: I.L.R. 29 Mad. 118 ; Abbakke Heggadthi v. Kunhiamma Shetti, ( 1906) I.L.R.29 Mad. 491, 
referred to, 


Natesa Aiyar v. Appawu Padayachi, (1913) 24 M.L.J. 488 : I°L.R. 38 Mad. 178 (F.B.), followed. 


e On appeal from the judgment and decree of Bell, J., dated 11th January, 1943, 
and passed in the exercise of the ordinary original civil jurisdictfon of the High 
Court in C. S. No. 40 of 1942. 7 


R. Gopalaswami Aiyangar and S. Sankara Aiyar for Appellangs. 
R. Rangaswami Aiyangar for Respondent. 
The Judgment of the Court was delivered by 


The Chief Fustice—The appellants are the proprietérs of a cinematograph theatre 
at Madura. On the 21st August, 1941, they agreed to buy from the respondent, 
and the respondent agreed to sell to them, a cinematograph projectot and its acces- 
sories for the sum of Rs. 4,500 on conditions set out In writing. The conditions 
were these : ° 

“1. The buyers were to pay as an advance the sum of Rs. 1 ,000 which was to Be treaf€d as 


security for the due performance by them of the contract. In the event of default on their part, 
the Rs. 1,000 was to be forfeited. ° 


_ 2. The balance of the purchase consideration, Rs. 3,500, was to be paid insten equal monthly 
instalments commencing on the goth of September, 1941. 


3. Ifthe buyers defaulted, the vendor had the option to adopt one of two courses. He cquld 
forfeit the advance, insist on the return of the machine anë its accessories and charge rent therefor 
at the rate of Rs. 350 per month for every month the Mrtickes remained in the hands of the buyers. 
In the alternative, the vendor could demand immediate payment of the entire balance of the purchase 
consideration with interest at six per cent. per annum. : 


4. The property in the machine was not to pass to the buyers urftil they had paid the purchase 
price in full.” s 
On the goth September, 1941, the appellants*paid Rs. 350, but in October only e 
Rs. 50 and in November only Rs. 200. The sum of Rs. 350 was tendered and 
accepted without prejudice after the suit had been filed. The fact that it was 
accepted without prejudice was not stated in the written statement, &s it ought to 
have been. As the appellanjs were in default, on the 26th December, 1941, the® 
respondent through his advocate wrote to the appellants demanding posgegsion of 
the projector. This letter was not deliwered. We have no doubt that the first 
appellant himself was responsible for the non-delivery. It was gendered at his 
Madura address, at Mysore, Madras and again at Madura, as the post marks show. 
On the 18th February, 1942,the respondent ’s advocate wrote another letter demand- u 
ing possession of the machine and payment of the amount due for’hire. This letter 
was no doubt delivered, but it was not answered. The appellants allege that they 
wrote to the respondent on the goth February, 1942, and again on the 25th February, 
but the respondent denies that these lethers were ever received. The letter of the 
20th February, 1942, makes no referenée to the respondent’s letter of the 18th of 
that month, but it contains the statement that the amount due in respect of the ° 
projector was Rs. 685-4-9. The letter of the 293th February, 1942, makes no reference 
to the respondent’s letter of the 18th. The respdndent’s case is that these letters 
were never sent and alleged copies have been put in with the objact of strengthening 
the appellant’s case. We consider that this criticism is well founded. The suit 
was efiled on the 2nd March, 1942. In their “written statement the appellants 
pleaded that they had paid Rs. 1,700 on the 12th December, 1941, and that only 
Rs. 313 was due at the date of suit, SS 4 
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.. The action was tried by Bell, J., who accepted the respondént’s version of the 
facts. The learned Judge held that (1) the respondent was entitled to forfeit 
the deposit of Rs. 1,000 and to recover possession of the projector ; (2) the appellants 
were liable in a sum of Rs. 1,500 for hire of the projector at the rate of Rs. 350 per 
month up to the date of the plaint and for the further sum of Rs. 3,150 as hire frora 
the date of the institution of the suit to the date of the judgmtnt ; and (3) the appel- 
lants were to pay the further sum of Rs. 4,500 as the value of the machine, unless 
they returned it to the respondent within 14 days. 


We agree with the learned Judge’s findings on the facts. It is ime possible 
to believe that the appellants paid the Rs. 1,700 on the 12th December, 1941, as 
alleged by them. They atimit that they did not get a receipt and the untrustworthy 
nature of théir testimony is to be gathered from the statement that, the machine was 
defective and incapable of producing sound. If it had been in this condition they 
would not have retained it and theyethemselves would have repudidted the contract. 


The more difficult question is whether the respondent is entitled to forfeit 
the deposit and to insist on the return of the projector with hire at the rate agreed 
upon. The respondent admits that the contract does not constitute one of hire 
purchase and that the case falls within Lee v. Butler’, That this is so cannot really 
be doubted. In Auto Supply Co., Lid. v. Raghunatha Chetty?, this Court pointed out 
that an essential feature of a contract for hire purthase was the option given to the 
prospective purchaser to tgrminate the contract and return the chattel. The 

„Option is absent in the present case. 


This Court has accepted the proposition that when the circumstances warrant 
it can grafit relief against forfeiture ; see Manian Pattar v. The Madras Railway Co., 
by its Agent and Manager? and Abbakke Heggadthi v. Kunhiamma Shetti*. In Natesa 
Aiyar v. Appavu,Padayachi®, a Full Bench of the Court had to consider the question 
whether Sections 64 and 74 of thé Indian Contract Act applied in these circumstances. 
On the 24th February, 1903, A agreed to purchase from B certain lands for a sum 
of Rs. 41,000, of which Rs. 4,008 was paid in advance. The sum of Rs. 20,000 
was to be satisfied by a mortgage onthe property and the balance was to be paid 

„in cash before the 24th May, 1903, when the property was to be conveyed. It was 
agreed that the advance of Rs. 4,000 was to be forfeited if there was delay on the 
part of the purchaser. The purchaser failed to perform the contract ahd the seller 
forfeited the deposit ofthe sum of Rs. 4,000. According to the headnote, White, G.J. 
and Miller, J. (Sadasiva Aiyar, J., dissenting) held that neither section 64 nor 
section 73 of the Contract Act is applicable to a deposit of this nature because the 
stipulation for,jits forfeiture in case of breach is not one by way of penalty. We do not, 
however, read the majority decision as indicating that relief can never be given in a 
case ofsa deposit, but as meaning that in that case tht forfeiture of the deposit was 
nOt,unredsonable as it merely represefited ten per cent. of the purchase consideration. 
In fact in the course of his judgment, Millef, J., pointed out that there might be cases 
where the Court must find that the amount of deposit or payment in advance is so 
great in comparison with the amount payable under the contract that the parties 

. could not have intended it as merely security for performance, but rather as a 

punishment for non-performance of the contract. The learned Judge went on to 
add that in such cases the Court might doubtless refuse to allow the retention of the 
whole of the deposit. 


Therefore what We have to consider is whether the forfeiture provisions of this 
contract are so unreasonable as to justify the Court in granting relief to the buyers. 
With regard te the advance of Rs. 1,00 there does not appear to be any real ground 
for saying that the provision for“forfeiture is unreasonable. According to the first 
appellant’s own ewidence the machine deteriorated at the rate of 20 per cent. per 

` = ? l s 
1. (1893) 2 W.B. 318. 3. (1906) 16 M.L.J. 37 : I.L.R. 29 Mad. 118. 
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annum. In fact, very little has been said, or could be said, by Mr. Gopalaswami 
Ayyangar on this question. He, has rightly cercentrated on the provision of the 
contract entitling thé seller to revoke the contract for purchase and charge hire 
at the rate of Rs. 350 per month. At first sight this does appear to be a rather 
harsh provision, but on full consideration we do*not think the appellants are entitled 
to relief. The projector was of German make and, when the contract was entered 
into, the war with Germany had been in progress for nearly two years. It was 
impossible to get fresh supplies from ahe continent of Europe and, as far as the Court 
knows, from England or America. The demand for such machines must have been 
far greafer than the supply ; in fact it is to be doubted whether there was any supply 
atall. In these circumstances we do not consider a rent of Rs. 350 a month as being 
unreasonable in case of default. ‘That the appellants coufd make profitable use of it 
at this rate is shown by the fact that they have made no attempt to comply with 
the order of the learned Judge directing them to deliver the machine to the res- 
pondent within a fortnight of his judgment. ‘he burden of showing a ground for 
GR against forfeiture is on the appellants and they Rave failed to discharfe this 
urden. 


There is, however, a further question and here the appellants are on firmer 
ground. As we have pointed out, the learned Judge pai the appellants to pay 
Rs. 4,500 the full value of the machine at the date of the contract, in the event of 
their failure to surrender the m&chine to the respondent within the tipe fixed by 
him. The appellants cannot be called upon to pay thg value of the machine at the 
date of the contract, plus hire, but merely the present value, plus hire. The only, 
evidence we have of gauging its present value is the evidence with regard to depre- 
ciation and on this basis the value must be taken to be Rs. 4,500 less 20 per cent 
annum from the 21st August, 1941, to this day. As the appellartts have had the 
use of the machine from the date of the judgment of the learned Judge to this date 
they must, however, contintte to pay the hire at the rate of Rs. gho per mensem, 
Accordingly we ‘vary the decree passed by Bell, J., by directing that in addition 
to the amount of hire awarded by him the respondent is- entitled to Rs. 350*per 
month from the date of the decree of the tral Gourt to this date and by ordeting 
the appellants to deliver the projector and its accessories to*the respondent within 
fourteen days from this date or in the alternative pay Rs. 2,250 (Rs. 4,500 less 20° 
per cent. per annum for two and a half years). ° e 

The appellants have succeeded on the question of the present day value of the 
machine, but hav otherwise failed. In these circumstances the parties will pay 
and receive proportionate costs. We certify for two counsel. 


Ve PLS. — o Decree varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. $ 
PRESENT :— SIR ALFRED Henry LIONELeLFACH, Chief Justice ann MR. Jus- 
TICE LAKSHMANA Rao. ° 5 
V. K. R. S. T. Firm, now represented by ° 
V. K. R. S. T. Manikkam Chettiar .. Appellant” 
v. | ‘ 
The Oriental Investment Trust, Limited, by its Official e 
Liquidator Mr. G. Rajagopalan .. Respondent. 


Company—Liquidation—Claim by a frm for moneys lent to one of the managing 
directors of the company—Managing direstor authorized to borrow from that firm and 
invest in shares—Co-managing director head of the lending firm and the borrowing manag- 
ing director, its Madras agent—Moneys actually lent to company—Gambling in differences 
and embezzlement by managing director—Hts Bnowledge of the fraud hot knowledge of 


the company or firm—Company liable for the borrowings. 

A registered company, having for its objects those expected of a%ompany incorporated 
for the purpose of carrying on business as an investment trust, authorized one of its 
mayaging directors, R, to invest the moneys of the®compamy in shares and securities and 
sell them when deemed necessary and for that purpose to borrow money» from a firm of 


*O.S.App. Ng. 40 of 1942. | 10th February, 1944. 
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which the co-managing director, V, was the head and R, 4ts Madras agent. R 
borrowed large sums from the firm and utilized them for the purpose of gambling in diffe- 
rences on behalf of the firm and further embezzledelarge sums gf the company. When 
the company was directed to be compulsorily wound up, the lending firm claimed to rank 
asea creditor of the company for the sums lent to the company together with interest 
thereon. On the official liquidator disputing the validity of the major portion of the claim, 


Held, that if R had borrowed money from another firm under the authority conferred 
upon him by the company the lender would not have been put on inquiry as to the appli- 
cation of the money and the company would in such circumstances be liable notwithstanding, 
that R had misappropriated the moneys borrowed. Rs knowledge of the fraud which 
he was committing was not the knowledge of the firm or the company. Therefore the 
company must be held to be liable unless the fact that V was a managing direcfor of the 
company made a difference. In the circumstances of the case, it did not. He knew 
nothing of Ks defalcations until all the money had been borrowed and he cannot be imputed 
with knowledge notwithstanding that he was a co-managing director of the company and 
the head of the lending firm which employed R as its agent. As the moneys wese 
withdrawn fron the firm on behalf of the company under authority given by the com- 
pany, the company must accept liability unless the firm had knowledge that R was abusing 
his atfthority, which was not the case. 


On appeal from the judgment and decree of the Hon’ble Mr. Justice Bell, 
dated 2nd March, 1942, and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C.S. No. 222 of 1940. 


K. Rajah Avyar and K. Subramanyam for Appellant. 
S. Sriaivasaraghavan for Respondent. 4 
The judgment of the Court was delivered by 


* The Chief Justice —On the 21st July, 1939 the Court passed an order for the 
mamusiapulsojy winding up of the Oriental Investment Trust, Limited, a company re- 


t 


gistered under he Indian Companies Act. An undivided Chettiar family carry- 
ihg on business under the vilasam of V. K. R. S. T. claimed to rank as a creditor 
in the sum of Rs. 1,36,274d-2. The Official Liquidator disputed the validity 
of the claim, except to the extent of Rs. 6,310-7-0. As the investigation of the 
question involved a lengthy inqyiry, it was decided that it should be tried in ac- 
cofdance with the procedure pregcrilsed for the trial of a suit on the Original Side 
of the Court. After*the pleadings had been closed the suit came on for hearing 
before Bell, J., who held that the contentions of the Official Liquidator were well 
founded ang consequently only” allowed the firm to rank as a creditor for the 
admitted sum of Rs..6,310-7-0. This appeal is from the judgment of the learned 
Judge. It will be convenient:here&fter to refer to the V. Ke R. S. T. Firm as 
“the firm” and the Ofiental Investment Trust, Limited as “the Company”. 


The méwpbers of the joint family were Kasi Viswanathan, his son Manik- 
ekam, his brother Narayanan, ane Narayanan’s son Somasundara. Na- 
rayanan died on the 16th January, 1939. Kasi Viswanathan died after the trial 
dnd the ‘appeal has been preferred by hig son as the manager of the family. 


The company was incorporated on’ the 9th September, 1936 with an autho- 
rised capital of Rs, 25,00,000 divided into 25,000 shares of Rs. 100 each. The 
shares actually issued numbered 6068, and at the date of the winding up order 
only Rs. 25 per share had been paid by the subscribers. The principal promoters 
of the*company were Kasi Viswanathan and P. L. A. V. A. Ramanathan Chetty, 
who was then a local director of the Reserve Bank of India. Kasi Viswanathan 
and Ramanathan wese appointed the maffaging directors, but from the inception 
of the company the management of its business was left entirely to Ramanathan, 
who was also the agent of the Madras branch of the firm. Narayanan was the 
member of the’ family in chargesof the firm, hut there is no doubt that Ramana- 
than controlled the Madras business of the firm as well as that of the. company. 
The Articles of Association provided ‘that the business: of the compariy should. 
.be managed by the directors. of whom there were six, including the two managing 
directors. Avethority was given to the directors to. delegate their, powers to a 
committee consisting of one or more of their number, A formal agreement was 
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entered into between the company and the managing directors under which, sub- 
ject to the control of ,the directoss they were tô have “either jointly or severally” 
the general conduct and managemeht of the business and affairs of the compuny 
and without prejudice to their general power, jointly and severally the power 
inter aha of buying and selling shares and securities on behalf*of the company 
and of borrowing Rs, 25,000 without the sanction of the board of directors or 
Rs. 1,00,000 with the sanction of the board. 


The memorandum of associatidn sets out in unambiguous terms the objects 
for whieh the company was formed. The objects are restricted to those ex- 
pected of a company incorporated for the purpose of carrying on bysiness as an 
investment trust. Naturally power was taken to buy and sell shares, but this 
has erroneously heen interpreted as authority to deal in differences dn the stock 
exchange. From the very beginning Ramanathan, with the full econsent of his 
fellow directors, commenced gambling in differences on-behalf of the company. 
The share subscribed provided a capital of only a little over Rs. 1,50,000. “This 
was supplemented by borrowings from the firm to the extent of Rs. 1,23,136-12-0. 
The difference between this sum and the sum of Rs. 1,36,274-1-2 claimed by the 
firm represents interest. Notwithstanding that the funds of the company were 
so limited, the transactions entered into by Ramanathan on behalf of the company 
amounted in value to over a crdre and a half of rupees and, when the company 
went into liquidation it only possessed securities worth some Rs. 20,000. There 


is here clear indication of the unlawful nature of the business which was done. = 


In fact, neither in this case nor in proceedings against the directors for misfea- 
sance, which have given rise to Original Side Appeals Nos. 44, 47 and 

1942 (these appeals are dealt with in a separate judgment) hag it been denied 
that the business done was otherwise than that of a gambling nature. The only 
excuse put forward is that the directors considered that they weré entitled to do 
such business. 


At a meeting of the board of directors held on the 10th April, 1937, fhe 
following resolutions were passed :— ° ee : 

“(1) Resolved that Managing Director Mr. PL. V. A. Ramanathan Chettiar be 
and.is hereby authorised to invest the moneys of the company gin shares and securities and 
sell them whên deemed necessary provided that shares and securities beyonds the value of 
Rs. 1,00,000 (rupees one lakh) shall not be bought or sold exgept with the permission 
of any other Directorepresent in Madras. ° 


(2) Resolved that the Managing Director Mr. PL. V. A.eRamanathan Chettiar is 
authorised to borrow money from Messrs. V. K. R. S. T. Firm as and when it is 
necessary and the amount borrowed by him till date is approved.” å 

The statutory report, magle up to the 3fd April, 1937, was passed at this meet-° 
ing and disclosed that heavy gambling had slready been indulged in. It” stated 
that Rs. 11,904-14-8 had been receivedeas profits made in dealing in differerttes 
and that a sum of Rs. 41,671-11-6 had been lost in such transactigns. The statu- 
tory report was passed at a general meeting of the company held on the 3rd 
May, 1937. 


The next balance-sheet was made up to the 31st May, 1937. It showed that 
there was owing to sundry creditors a sum of Rs. 54,967-0-4 and that this amount 
stood in a suspense account. This balance-sheet was approved of by the direc- 
tors at a meeting held on the 19th Jul, 1937. On the 21st February, 1938, the 
Board considered and passed a balance-sheet disclosing the position of the com- 
pany as on the 31st October, 1937. By that time the advances by the firm had 
been reduced to Rs. 5,575-11-0 and the profit and loss account showed a profit 
of Rs. 17,974-5-4 out of which a dividend of six per cent. was declared. Kasi 
Viswanathan was present at this meeting of the directors when this balance-sheet 
wassapproved, but he was not present at the earlier meetings to which reference 
has been made. There is, however, no reason to doubt that he knew of what had 
transpired at the earlier meetings. 
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The next statement of account, and the last before the company went into 
liquidation was for the period of seventeen months ending the 31st March, 1939. 
This disclosed that Rs. 1,33,798-15-6 was due to the firm by the company and 
that Ramanathan, had taken Rs. 1,42,632-6-3 of the company’s funds. Until the 
month of March, 1939 neither the directors nor the auditors had any idea that 
Ramanathan was helping himself to the company’s moneys. This was only 
discovered when he debited himself with the amounts in his personal account. 
He had been gambling in shares on his own” account and these sums had been 
devoted to the payment of his own differences. He had, of course, grossly 
abused the trust placed in him and he had rendered himself liable to prosecution. 
When his misconduct was brought to light he alleged that he had sufficient securi- 
ties.in Bombay to enable him to repay the whole of the Rs. 1,42,632-6-3 and he 
undertook to deliver the securities over to the company. His’ co-directors stiel 
believed in him and on the 16th Jame, 1939, they passed a resotution approving 
of the balance sheet, which meant that they consented to Ramanathan being 
treated as having borrowed from the company the Rs. 1,42,632-6-3. Ramanathan 
went to Bombay with a representative of Kasi Viswanathan to whom he was to 
hand over the securities. They arrived in Bombay on the 22nd June, 1939, and 
then Ramanathan abscondéd. Although criminal proceedings were instituted 
against him he has so far evaded arrest. e 


The short ground on which Bell, J., dismissed the firm’s claim was that it was 
“suing for moneys lent and that it had not been proved that the company had 


wommeneegisye the moneys. He regarded the firm’s books as well as the company’s 


books as being altogether unreliable, because they had been written up under the 
direction of Ramanathan. In his judgment he refers to both sets of accounts as 
being “admittedly faked”. The learned judge must here have been under a mis- 
apprehension, at any rate so tar as the firm’s books’ were concerned. The firm 
relied on its own books and has relied on them here. The entries made in them 
werfe made on the instructions of Ramanathan, but this does not mean that the 
moneys were not taken by Ramahathan as loins to the company under the autho- 
‘rity given to him by the company to borrow from the firm. 

It has enot been disputed* in this Court that with interest his, borrowings 
amounted at the data of the liquidation to Rs. 1,36,274-1-2, the amount of the 
appellant’s claim. It is, of course? disputed that the company is liable to make 
good the amount. Tht learned Judge was also not correct in saying that, except 
for the admitted amount of Rs. 6,310-7-0, none of the moneys borrowed by 
Ramanathan nad found its way to the company. The Official Liquidator, in the 
affidavit which he filed in reply to the application of the firm to be allowed to rank . 
a$ ea creditor for Rs. 1,36,274-19, admitted that the company had actually 
received Rs. 31,310-7-0, but heeconsideret that from this sum Rs. 25,000 should 
be deducted. The firm denies that Rs. 25,000 is deductible and Mr. Rajah Aiyar, 
on behalf of the firm, has advanced very good reasons in support of this conten- 
tion. He has also shown that the company actually had the use of a further 
Rs. 15,000. He maintains that it is not necessary for the firm to recover the full 
amount claimed to show that the company had the use of the money borrowed by 
Ramanathan. This broad question will be discussed presently. 


The reasons given by the Official Liquidator for his contention that the sum 
of Rs. 25,000 should be deducted from the Rs. 31,310-7-0 are these. On the 4th 
August, 1937, Ramanathan, on behalé of the company, drew a cheque in his own » 
favour as the agent of the firm for the sum of Rs. 5,000 and on the 4th August, 
1937, he drew a clteque for Rs. 20,000 in the same way. The words “Account of 
V. K. R. S. T. Firm” appeared under his signature in each case, He did not 
pay these cheques into fhe firin. He struck out the words “On account of 
V. K. R. S.°T. Firm” and then cashed the cheques for his own purposes. Subse- 
quently: he made entries in the books of the company dediting the amounts to 
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himself. No part of the moneys ever went, back to the firm. In drawing the 
cheques Ramanathan was acting qn behalf of the company, and he embezzled the 
proceeds before they had reached the firm. “The fact that he struck out the words 
“on account of V. K. R. S. T. Firm” before cashing the ahegues is in itself 
` strong indication of the fact that he was not holding the cheques as the ageut 
of the firm. As the proceeds of the cheques were never paid into the firm it 
oe be said that they represent a reduction in the company’s liability to 
the frm. 


We turn now to the question of the Rs. 15,000. On the 9th November, 
1937, Ramanathan, acting under the authority given tg him by the company to 
borrow from the firm, withdrew from it Rs. 39,500 in cash. Two days later he 
wepaid to the firm Rs. 4,500 leaving a balance in his hands of Rs. 35,000. 
Admittedly Rs.*20,000 of this sum was used for the company. The Rs. 15,000 
. remaining was lent to one A. T. V. Subramasiam Chettiar, who kad an 
account with the company. The lender was the company, not Ramanathan, The 
directors had authorised Ramanathan to lend money to A. T. V. Subramaniam. 
The loan was made on the 9th November, 1937, and A. T. V. Subramanyam’s 
account with the company was immediately debited with the amount. As 
Ramanathan, in lending the money was acting within the scope of his authority 
there is no escaping from the conclusion that the money was lent by the company. 
We hold that the firm is, in any event, entitled to rahk as a creditor in the sum 


of Rs. 46,310-7-0, the total of the three sums of Rs, 6,310-7-0, Rs. 25,000 and” 
anna 


. Rs. 15,000. . 


This brings us to the discussion of the question whether the firm is entitled 
to recover the whole of the Rs. 1,36,274-1-2. As we have already indicated, the 
directors were not aware of Ramanathan’s misappropriations until the month of 
March, 1939, The learned Judge was under the impression that Kasi 
Viswanathan knew more than he pretended tò know. Kasi Viswanathan edid 
not make a good impression in thé witness-bo&k and a perusal of his evidence 


shows that he fenced with the questions put to him. At the same time we cannot. 


believe that, he had any inkling of Ramanathan’s misconduct until the month of 
March, 1939. It stands to reason that he would not have allowed*his agent to 
borrow from the firm these large sufms of money if he had known that he was 
utilizing them for the payment of his own gambling transactions. He was, of 
course, aware that Ramanathan was borrowing money from the firm under the 
authority given to him by the company and that he was borrowing money from 
the firm on his own behalf in respect of which there was a separate account. 
It is the usual practice in Chettiar firms for {he agent to send periodically to his 
principals copies of the accounts and thjs practice was followed by Ramanathan. 
Ramanathan had acquired a reputation as a sotnd businessman, as his election 
to the Madras Board of the Reserve Bank of India indicates. In the early 
stages the company had earned a profit. It had appointed a firm of qualified 
auditors as the auditors of the company. They had drawn ùp three balance 
sheets before 1939, and until the month of March, 1939, they had been satisfied 
that everything was in order. Whether the directors and auditors were justified 
in regarding gambling in differences asslegitimate business gf the company is, -of 
- course, another matter. Obviously fhe gambling in differences was most 
improper and this will be discussed further in the appeals relating to the charges 
_of misfeasance which have been preferred @vaingt certain of the directors. But 

in our opinion it cannot be said that Kasi Viswanathan had any “knowledge 
before the first half of 1939 that Ramanathan had been swindling the comparfy. 
It is not disputed that if Ramanathan had bogrowed money from another firm 
undér the authority conferred upon him by the company the lender would not 
. have been pu? on inquiry as to the application of the money and that the com- 
pany would in such circumstances he liable notwithstanding that Ramanathan had 


$ n 
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misappropriated the moneys borrowed. Ramanathan’s knowledge of the fraud 
which he was committing was not’ the knowledge of the fium or company. In 
J. F Haughton and Company v. Northard, Lowe and Wills, Ltd, Lord Dunedin 
said : i R 

“The knowledge of a mere official like the secretary would only be the knowledge of 
the company if the thing of which knowledge is predicated was a thing within the ordi- 
nary domain of the secretary’s duties. But what if the knowledge of the director is the 
knowledge of a director who is himself particeps criminis, that is, if the knowledge of 
an infringement of the right of the company is only brought home to the man who himself 
was the artificer of such infringement? Common sense suggests the answer, but autho- 
rity is not wanting.” 
Lord Dunedin then proceeded to quote from the fudgment of Vaughan 
Williams, L.J., in In re Hampshire Land Co.”, where Vaughan Williams, L.J; 
said: a i 

“FE Wills had been guilty of a frĉud, the personal knowledge of Wills of the fraud 
that he had committed upon the company would not have been knowledge of the society 
of the facts constit@ting that fraud; because common sense at once leads one to the con- 
clusion that it would be impossible to infer that the duty, either of giving or receiving 
notice, will be fulfilled where the common agent is himself guilty of fraud. It seems to 
me that if you assume here that Wills was guilty of irregularity—a breach of duty in 
respect of these transactions—the same inference is to be drawn as if he had been guilty 
of fraud. I,do not know, I am sure, whether he waseguilty of actual fraud; but whether 
his conduct amounted to fraud or to breach of duty, I decline to hold that his knowledge 
of his own fraud or of his owh breach of duty is, under the circumstances, the knowledge 

eof the company.” 

mawngkhanpf0re the company must be held to be liable unless the fact that Kasi 
Viswanathan was a managing director of the company makes a difference. In 
oir judgment it does not. He knew nothing of Ramanathan’s defalcations until 
all the moneye had been borgowed and on tke authorities which we have just 
referred to he cannot be imputed with knowledge, notwithstanding that he was 
a co-managing director of the company and the head of the firm which employed 
Rarhanathan as its agent. e , 

In order to succeed the firm has to satisfy the Court that the moneys now 
‘claimed were handed to Ramanathan as loans to the company under the autho- 
rity conferred by it on Him and, we consider that the evidence establishes this. 
Ramanathan had been given power to borrow from the firm. In the firm’s books 

° the withdrawals are entered as loahs to the company. In the company’s books 
credit is given to the firm for the amounts. As the money was withdrawn from 
the firm on behalf of the company under authority given by the company the 
gompany must accept liability unless ghe firm had knowledge that Ramanathan 
was ahusing his authority, which is not the case. For these reasons we direct 
tle Official Liquidator to include tht firm in the list of creditors for the sum of 
Rs. 1,36,274-1-2. ° K 

As the firnt has succeeded it is entitled to the costs here and below. These 
will be paid out of the assets of the company. The Official Liquidator will also 

> get his costs out of these assets. We certify for two counsel. 

Vex —— Appeal allowed. 


IN THE HIGH, COURT OF JUDICATURE AT MADRAS. 
:  Preseyr:—Mr. JUSTICE QHANDRASEKHARA AYYAR. 


Rongali Pothuraju and others si Appellants* 


Vv. r 


Kolli Appala Naidu 4 ° .. Respondent. 

e Promissory notee-Indorsement for collection—Indorsee swing members of joint family 
as sons of the maker—Whether swit will lie—Sons when sued as legal representatives, post- 
tion wnassailable. — 2 e n 

6 

1. (1928) A.C. 1. 2. (1896) 2 Ch. 743. ə» 

“S.A, No, 1666 of 1943. ae ; 27th April, 1944, 


aa = 
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‘An: indorsee fof collection of a promissory note will not be entitled under the indorse- 
ment to sue the non-executant copareners or to obtain relief against the joint family pro- 
perties of the sons of fhe maker. . ° 


A decree can however be passed against the sons brought on record as legal represen- 
tatives of their father on his death pendente lite im respect of the debs, the amount being 
payable out of any assets or property of the father in their hands. 

Appeal against the decree of the District Court of Vizagapatam in A.S. 
No. 445 of 1943 preferred against ¿he decree of the Court of the District Munsif 
of Chodavaram in O.S. No. 318 of 1941. 


P. Somasundaram for Appellants, 
K. Seshagirt Rao for Respondent. 5 
The ‘Court delivered the following 


J UDGMENT.—One of the questions raised in this second appéal preferred by 
defendants 2 to 5 is whether an indorsee for Collection of a promissory noje can 
be given relief against the joint family properties of the sons pf the maker also. 
Both the lower Courts followed the decision of Patanjali Sastri, J., 
in Govindaswam, Achari v. Kandaswami Achari? where it was held that where 
an indorsement was for collection and the ingorsee occupies the posi- 
tion of an agent of the payee the sons could be made liable in the suit as on the 
original debt. ‘This decision is in apparent conflict with the Benchedecision of 
Pandrang Row and Abdur Rahman, JJ., in Viraraghavalu Naidu v. Rajalingam’, 
which was also a case of a suit by an indorsee for collection and in which it wase 
held by the learned Judges that the plaintiff was not entitled under su 
indorsement of the promissory note to sue the non-executayt coparceners. 
Patanjali Sastri, J., referred to this case in his judgment and distinguished sit 
on the ground that there the indorsement was of the ‘‘ordinary kind’’, which 
are no doubt the words used by the Bench. It is however clear that what they 
meant to convey by stating that the indorsement before them was of the ordinary 
kind was that it was not so worded gs to transfer the debt itself as will be appa- 
rent from this quotation, : è 


‘‘In the present case the indorsement is of the ordinary kind; it is not so worded as” 
to transfer the debt itself nor has any stamp duty beer paid on’ the indorsement’’. 


These remarks follow the quotationefrom the Full Benchedecision in. Marutha- 
muthu. Naicker v.*Kadir Badsha Rowther®, where reference is made to the 
indorsement being so worded as to transfer the debt as well and the stamp law 
being complied with. The answer by the Full Bench to the reference was couch- 
ed in these words: o ° 

‘<The indorsee of a promissôry note executed by the managing member of a Joint Hindu 
family is limited to his remedy on the note, unless tlie indorsement is so worded. as to traysfer 
the debt as well and the stamp law is compli® with, ang therefore in the case of an ordinary 


endorsement the indorsee cannot sue the non-executant coparceners on the ground of their 
Hability under the Hindu law”. 


It is thus obvious that the ordinary indorsement referred to was not an indorse- 
ment of the promissory note for value as distinguished from an indorsement 
for collection, but an indorsement of the note as distinguished from an 
assignment of the debt itself. There appears to be no ground therefore for hold- 
ing that the Bench decision in Virarghavalw Naidu v. Rajalingam?. did not 
apply to a case of a suit by an indorsee for collection. 


It is however pointed out by Mr. Kasturi Seshagiri Rao that in this case 
defendants 2 to 4 who were impléaded originally as sons of the first defendant 
liable for the amount due under the promissory note were recofded as legal repre- 
sentatives of their father on his death pendente lite and that the fifth defen- 
dam, was also brought on record as another “legal representative and that in 
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their capacity as legal representatives, the sons as well as the widow will be 
liable. -This position of a decree being passed against them as legal represen- 
tatives of the deceased first defendant for the amount due under the promis- 
sory. note is unassailable. In place of the decree passed by the lower Courts 
will be substituted a decree for thé same amount with interest at the same rate 
till date. of payment, payable out of any assets or property of the first defen- 
dant in the hands of the said legal representatives. 

Each party will bear their own costs here and in the Court below. The 
order as to costs in the first Court will stand. 


Leave refused. ~, —— _ Decree varied. 
K. C. . A < 
IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS. 
° PRESENT :—MR. Justice HORWILL. 


Karingampilly Manakkal Parameswaran Nambudripad’s 
. son Parameswaran Nambudripad alias Narayanan Thra- 


thar Nambudripad .. Abpellant* 
v. 
Subramania Iyer and otherse .. Respondents. 


” Malabar Tenancy Act (XIV of 1990), section 51 (2)—Applic@bility—Estimation of damages for breach of 
coniract-—SectioR 51 (2) inapplicable where rent is payable in kind. 


Section 51 (2) of the Malabar ‘Benancy Actlays down a commutation rate where rent, micha- 
«Varam, or renewal fee has to be fixed. It could not have been intended to apply to estimating damages 
for breach of contract and it cannot be applied where the rent is payable in kind. Where the rent 
e pajd in kind at a particular place and the tenant does not do so, then his landlord would 

be entitled to the value in money of the produce at the time of the breach. ; 

„°. Appeals against the decrees of the Court of the Subordinate Judge of South 
Malabar at Palghat in A. S. Nos. 26 of 1942, 64 and.65 of 1942 and 78 of 1942 
respectively preferred against the decree of the Court of the District Munsiff of 
Alathur in O. S. Nos. 254, 255 and 274 of 1941 and 331 of 1941 respectively, 


°T. V. Muthukrishna Aiyar and,S. Wenkatachala Sastri for Appellant. 
K. P. Ramakrishn® Aiyar for Respondents. 
The Court delivered the following 


Jupemerr.—We are concerned in these appeals only with the estimation of the 
sum of money due tothe appellant, the landlord, on account of the failure of his 
tenants, the respondents, to pay rent for the years 1115 and 1116 Makaram. For 
the greater part, the rent was payable in paddy, the quantity being 75 paras odd. 
Both the lowe; Courts held that the amount due by the tenants to the landlord is 
the average value of such paddy for 5 years prior to the breach. 


The difficulty has arisen over the,interpretation of section 51.(2) of the Malabar 
Tewancy Act. I have been at some-paing to understand from a reference to the 
whole Act what this sub-sectior? could mean ; for the context does not help us. 
The only explanation that seems to fit in with the actual words used in the section 
is that section 51 (2) lays down a commutation rate where rent, michavaram, or 
renewal fee has to be fixed. It seems clear to me that this sub-section could not have 
been igtended, to apply to estimating damages for breach of contract. .Section 52 
says that i , : i 

. “where the rent is payable in kind, it.shall bę delivered at the landlord’s granary”. 

That is more or less what was agreed to b$ the tenant in his contract (Ex. P-1). 
By no stretch of imagination can section 51 (2) be applied; because that sub- 
section only deals with cases where amy rent is paid or is to “be paid in money”. 
We are dealing with a case where the rent is payable in kind and not in money. 
Where rent has to @e paid in kind at a particular place and the tenant does not do 
so, then his landlord would be entitled to the value in money of the produce at 
the time of the breach. The landlord is prepared to accept the figures give in 
the Malabar District Gazette for the years of breach. e 


* S5. "A. Nos. 8 to ro and 131 of 1943. ° ~ gth* February, 1944. 
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The appeals are allowed to the extent indicated above and the landlord given 
decrees for the full appeal amounts in S. As. 8 and g and for the appeal amounts 
less Rs. 1-2-9 and Rs. 16-10-0 in S. As. 10 and 131 respectively. As he has not 
succeeded entirely the appellant will get half his costs in this Court and in’ the 
lower appellate Court (one advocate’s fee). ° 


V. S. —— Appeals allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e . 
PRESENT :—Sir ALFRED Henry LIONEL Leaca, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. 
T. 5. PL. S. Thinnappa Chettiar and others : .. Appellanis* 
U. ’ : . 

@. Rajagopalan,’ the Official Liquidator of the Oriental Invest- 

ment Trust; Limited, Madras (in Liquidatjon) and others. . Respondents. 

Indian Companies Act (VII of 1913), section 281— Managing direct& indulging in gambling in differences 
on the stock exchange—Loss to company— Managing director as well as other ordinary Gérectors liable for the loss 
—Borrowings by the managing director for his own burposes—Fraud—Liability of other directors. 

Gambling in differences on the stock exchange is not legitimate business for an investment trust, 


Before section 281 of the Indian Companies Act can be avoked, it must be shown that the 
directors have acted honestly as well as reasonably. Though directors are not trustees in the technical 
sense they hold a fiduciary position witle regard to the assets ofthe company and they, will be guilty 
of a grave breach of duty in permitting the managing director to dissipate the company’s funds by 
gambling in differences. À 


Where charges of misfeasance were preferred against the directors of a company and it was ® 
found that the managing director had indulged in gambling on the stock exchange and had a 
borrowed moneys on the company’s account which however he had utilised for his own®purji®ses, 


Held, that the ordinary directors together with the managing directors were®liable for the losses 
sustained by the company as the result of the gambling transactions, and that, as regards the 
individual borrowings by the managing director, the other glirectors as well @ the co-managing 
director cannot be held liable to repay the company, when it was apparent that they were not 
aware of the borrowings and there was no ground for suspicion that the managing diregtor 
was not acting properly. ° 

On appeal from the judgment and ordêr of Bell, J., dated goth June, 1942, 
and 17th July, 1942, and passed in the exercise of the Ordinary Original Civil , 
Jurisdiction of the High Court in Application No. 1087 of 1941 in O. P. No. 157 of 
1939. ° l | ° 

B. Sitarama Rao and M. Murugappa Chettigr for Appellénts. 

S. Srinivasaraghavan for Respondents. 4 

The Judgment of the Court was delivered by 


The Chief Justice.—These three appeąls arise out of proceedings instituted, 
under section 235 of the Indian Companies Act by the Official Liquidator, of the 
Oriental Investment Trust, Ltd., which is im the process of being wound up 
compulsorily under an order of thiseCourt pgssed on the aist July, 1939. 
The company was incorporated on the gth September, 1936. The first 
directors were C. Abdul Hakim, P. V. Swaminathan, V. K. R. S. T. Kasi 
Viswanathan Chettiar, S- Subbaraya Mudaliar, T. R. M.,T. $. P. P. L. 
Palaniappa Chettiar and P. L. V. A. V. Ramanathan Chettiar. C. Abdul 
Hakim and P. V. Swaminathan died before the liquidation commencêd and 
Kasi Viswanathan after the misfeasance summons had been heard. On the 
ist April, 1937, T. S. P. L.S. Thinnappa Chettiar joined, the Board. Charves 
of misfeasance were preferred against Kasi Viswanathan, S. Subbaraya Mudaliar, 
Palaniappa, Ramanathan and Thinnappa. It was claimed that as the result of their 
misconduct they were liable jointly and sevérally in the sum of R$. 2,77,531-5-9. 
The learned Judge (Bell, J.) considered that S. Subbaraya Mudaliar had not acted 
unreasonably and was entitled to the benefit of section 281 of the"Indian Companies 
Act. He found that the Official Liquidator had gstablished a charge of misfeasance 
agaifist the other respondents and that the loss was to be apportioned as follows : 
Kasi Viswanathan and Ramanathan were to be jointly and severally liable for 


* O.S. As. Nos? 44, 47 and 52 of 1642. roth February, 1944. 
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Rs. 1,11,909-10-0, Palaniappa for, Rs. 18,651-9-8 and Thinnappa for Rs. 18,651-9-8. 
Appeal No. 44 of 1942 has been preferred by Thinnappa, Appeal No. 47 of 1942 
by the legal representatives of Kasi Viswanathan and Appeal No. 52 by Palaniappa. 
Ramanathan has not appealed. He absconded on the 22nd June, 1939, after it 
has been discovered that he had’ misappropriated large sums belonging to the 
company. 

The principal promoters of the company, were Kasi Viswanathan and Rama” 
nathan who were appointed joint managing directors. Kasi Viswanathan was 
the managing member of a joint Hindu family which carried on a money-lending 
business under the vilasam of V.K.R.S.T. in the Madras Presidency with its Head 
Office at Devakottah amd a branch at Madras. The firm was of considerable 
standing. Ramanathan was its agent in Madras. Kasi Viswanathan’s brother 
Narayanan, with whom he was joint, was in charge of the business there but there 
is no doubt that the management of the Madras branch was largely in the hands 
of R&manathan. Ramanathan had acquired a good reputation in the Chettiar 
community and was its representative on the Madras Board of Directors of the 
Reserve Bank of India. The authorised capital of the company was Rs. 25,00,000 
divided into 25,000 shares of Rs. 100 each. At the time of the liquidation only 
6,068 shares had been issue@ and they were merely paid up to the extent of Rs. 25 
per share. This gave a working capital of a little over Rs. 1,50,000. The objects 
for which “the company was formed were those of an investment trust company, 
but very little investment business was done. Ramanathan was allowed to control 

= the business of the company and at once commenced gambling in differences in 
“amamah ares. He did this with the full knowledge and consent of his brother directors. 
This matter has been discussed in the judgment which we have just delivered in 

©. S. A. No. 40 of 1942 and it is unnecessary to repeat all we have said there. 


The paid®up capital of the company wa’ not sufficient for the transactions 
which Ramanathan was entering into on behalf of the company and he was autho- 
rised by the directors to borrow money from the V. K. R. S.T. Firm. Including 
interest the company owed to the fiem at the date of the winding up the sum of 
Rs. 1,36,274-1-2. ‘Te magnitude of the gambling which was indulged in is to be 

e ' gathered from the fact that notwithstanding the comparatively small amount of 
capital avajlable the transactiofis entered into during the short existence of the 
company aggregated,in value Rs. 1,61,77,4g3-0-8. The value of the investments 

° held by the company at the time ofthe liquidation was only Rs. 20,000. 


Ramanathan betrayed the trust which was placed in him. He also indulged 

in gambling in differences on his own behalf and to a large extent he utilised for his 
e own purposes the moneys which he bor?owed from the V.K.R. S. T. Firm on behalf 
of thescompany. He succeeded in deceiving his brother directors, the auditors of 
the company and the partners of the firm until the month of March, 1939, when 
he debited to his personal acc@éunt with the company the moneys which he had 
borrowed for the company from the firm. On the 13th June, 1939, the auditors 
prepared a balance sheet which showed that Ramanathan had taken altogether 
Rs. 1,42,632-6-3.° The Board very complacently agreed to treat this amount as 
represgnting loans from the company to Ramanathan. This was done because 
he said that he possessed securities in Bombay which were sufficient to meet his 
liability and he undertook to hand them over to the company. Kasi Viswanathan 
sent his representativ with Ramanathan { Bombay to take delivery of the alleged 
securities, but when they arrived in Bombay Ramanathan absconded. Criminal 
proceedings were instituted against }im and a warrant was issued for his arrest, 
but this has never been executed. The ameunt which the Official Liquidator 
sought to recover,in the misfeasance proceedings represented what the company 
had lost by reason of these gambling transactions and what the company had to 
pay to the V. K. R. S. T. firm i respect of Ramanathan’s borrowings. O. 4. A. 
No. 40 of 194@ arose out of an action instituted by the firm to recover what Rama- 
nathan had borrowed under the authority given to him by the company. The 
action Was tried by Bell, J., who held that the company was not liable to make 


moe 
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repayment. The firm appealed and we have felt constrained: to disagree with the 
learned Judge’s finding. We have held that the company is liable to the firm for 
the moneys borrowed by Ramanathan. T 


The main questions which arise in the present appeals are whether the appellants 
are liable to replace the moneys which Ramanathan lost in the course of the trans- 
actions in differences which he entered into on behalf of the company and whether 
they are liable to make good the money which the company has had to repay to 
the firm. The learned Judge held that they were liable in respect of the gambling 
losses, byt not in respect of the borrowings because he considered that the company 
was not liable to repay the firm. If, however, on appeal the company was found 
liable in respect of the korrowings the appellants’ liability would, he said, be cor- 
respondingly increased. : 


° We concur entirely with the finding of the learned Judge that the appellants 
are liable for the loss incurred by the company ig permitting Ramanathan to gamble 
in differences. Contracts of such a nature are unenférceable under the géneral 
law and they certainly did not fall within the transactions contemplated by the 
memorandum of association. The company had, of course, the power to buy shares 
and to sell them again should it be deemed advisable to do so, but by no stretch of 
imagination can it be said that gambling in differenees on the stock exchange is 
legitimate business for an investmgnt trust. All that the learned counsel have been 
able to say on behalf of the appellants is that all the directors bona fide bélieved that 
this was legitimate business and that therefore the C8urt should exercise its dis- 
cretion under section 281, Indian Companies Act. Before section 281 can be invoked 
it must be shown that the directors have acted reasonably as well as hogestly-anee 
in permitting Ramanathan to gamble in differences they were not aging reasonably. 
They cannot even say that they came to know of the nature of those transactioris 
at a late stage. In the statutory repost which was prepared on the roth April, 1937, it 
was disclosed that the company had received in payment of differences Rs. 1 I ,904-14-8 
and had paid out in similar transactions the sum of Rs. 41,671-11-6. While 
directors are not trustees in the technical senge they hold a fiduciary position with 
regard to the assets of the company and the appell&nts were guilty of a grave breach 
of duty in allowing the company’s funds to be dissipated in this way. 


It has heen pointed out that all the balance sheets, except the last one, which 
was drawn up as on the 31st March, 1939, were approved of by the company in 
general meeting. But this makes no Wifference to the position. There can be no 
ratification of an illegal contract so far as the company is cencerned. See Ashbury 
Railway Carriage and Iron Co. v. Riche! and Flitcroft’s case®. In the former case, 
Lord Cairns said : e 


“ Now I am clearly of opinion that this contracfwas entirely, as I have said, beyond the objects” 


in the memorandum of association, If so, it was thereby placed beyond the powers of the compan 

to make the contract. If so, my lords, it is not a question whether the contract ever wag ratifes or 
was not ratified. Ifit was a contract void at its beginning, & was void because the company could 
not make the contract. If every shareholder of the company had been in the room, and every share- 
holder had said ‘ that is a contract which we desire to make, which we authorise the directors to 
make, to which we sanction the placing the seal of the company,’ the case would not have stood in 
any different position from that in which it stands now. The shareholders would thereby, by unanimous 
consent, have been attempting to do the very thing which, by the Act of Parliament, they were 


prohibited from doing.” 
It is admitted that the loss on these transactions amounted to Rs. 1 »36,092-3-6. 
We shall deal later with the matter of she individual liability of the appellants. 


The more difficult question is whether the appellants can be called upon to 
make good to the company the Rs. 1,36,274-1-2 which the company has to repay 
to the V. K. R. S. T. Firm in respect of Ramanathan’s borrowings. That Rama- 
nathan was duly authorised to borrow from the firm is not, and cannot be, disputed. 
It is now common ground that he used these moneys for the payment of his own 
gambling transactions. If the directors had been aware of the fact that Rama- 
natHfan was using the company’s funds in this way and had neglected to interfere 
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a 


“ee, 


88 THE MADRAS LAW JOURNAL REPORTS. [1644 


they would undoubtedly be liable, but we are satisfied that they did not know until 
all the money had been borrowed ånd misappropriated. Therefore the Court has 
to decide whether their ignorance was due to their own negligence. On behalf of 
Thinnappa and Palaniappa it is sajd that they should not be judged by the same 
standard as Kasi Viswanathan, as he was a managing director. We will first 
discuss the law so far as it applies to ordinary directors and then consider the position 
of Kasi Viswanathan as a managing director. In passing itmay be mentioned that 
the assets are sufficient to pay all the creditors*and therefore only the shareholders 
are concerned. x 


In In re Denham and Co.1, Chitty, J., held that an innocent director cannot be 
held liable for the fraud practised by his co-directors in issfing to the shareholders 
false reports and balance sheets, provided that the books and accounts of the compan 
have been keptend audited by duly appointed and responsible officers and he has 
no ground for suspecting fraud. Ir that case, Chitty, J., pointed ‘out that no one 
was bound to presume a fråud and that the directors were not bound to examine 
entries in the company’s books. The opinion that directors are not bound to examine 
entries in the company’s books had previously been expressed by Jessel, M.R., in 
Hallmark’s case? and Lord Davey in Dovey v. Cory? agreed with what was said in these 
cases, In the present case, if cannot be said that either Thinnappa or Palaniappa 
had any ground for suspecting that Ramanathae was acting fraudulently. The 
company had appointed a firm of qualified auditors and until Ramanathan had 
completed his misappropriafions the auditors themselves were entirely in the dark. 


“The balance sheets of the 31st May, 1937 and 31st October, 1937, which were the 


“fst ten bedrawn up until the fraud had been discovered, had been passed by the 
auditors. Wher the statutory report was drawn up on the grd April, 1937, there 
was owing by the company to the firm Rs. 1,06,000. The balance sheet of the 
gist May, 19379 showed that the amount owingeto the, creditors had been reduced 
to Rs. 54,967-0-4, and that of the 31st October, 1937, showed that there was only 
due-to the V. K. R. S. T. Firm Rs. 5,575-11-0. Therefore it may safely be taken 
that the directors had no ground for syspicion., They acted improperly in allowing 
Ramanathan to gamble on the stock exchange and for this we hold them liable, but 
“they were not put on inquiry whether Ramanathan was borrowing money from the 
firm on behalf of the company and utilising it for himself. As Palapiappa and 
Thinnappa were entitled to rely on their auditors and had no reason for suspecting 
Ramanathan, they cannot be held liable for sims which Ramanathan took from the 


firm. ® 

Does Kasi Viswanathan stand in a different position? It is true that he was a 
ioint managing director with Ramanathan, but he cannot be imputed with knowledge 
cf Ramanathan’s fraud simply because he was a co-managing director. The 
principles, laid down by the House of Lords in 7. C. Haughton and Co. v. Northard, 
Low? and Wills, Ltd. which we have discussed in our judgment in V. K. R. S. T, 
Firm v. The Offidal Investment Trust, Ltd. (O. S.A. No. 40 of 1942) apply equally 
here. The acceptance of the office of a co-managing director undoubtedly involved 
special responsibilities, but on the roth April, 1937, the Board of Directors passed 
a resolution which put into Ramanathan’s hands, and his hands alone, the conduct 
of the company’s business and by another resolution authorised him to borrow from 
the firm. Kasi Viswanathan was not present at this meeting, but it may be taken 
that he had knowledge pf what had been degded on. Moreover, Kasi Viswanathan 
was living near Tinnevelly, some 400 miles “way from Madras, and it could never 


“ have been intended that he should take an active part in the management of the 


company. Even if it were otheryise,ethe fact remains that with common. assent 
everything was left to Ramanathan who deceivetl Kasi Viswanathan as much as he . 
deceived the other elirectors. A managing director, like an ordinary director, is 
entitled to place reliance on the company’s auditors, unless there exists ground 
for suspicion which was not the ca% here. Had Kasi Viswanathan examined the 
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books before March, 1939, he would not have found any indication of Ramanathan’s 
misappropriations, and he was equally justified in trusting Ramanathan. For these 
reasons we hold that Kasi Viswanathan is in no worse position than his co-directors. 
It may be added that the company’s accountant{was not called upon to give evidenice. 
He was present in Court at the trial and was‘ assisting the Offitial Liquidator in 
instructing counsel. Had there been any ground for suspecting Ramanathan 
surely the company’s accountant would have known it. 


The result is that the appellants together with Ramanathan must be held 
liable fop the loss sustained by the company as the result of the gambling in differences, 
but not for the loss caused by Ramanathan’s misappropriations. Kasi Viswanathan’s 
legal representative says that the learned Judge erred in differentiating between the 
appellants, as they dre jointly and severally liable to the companyefor the loss 
incurred. We consider that this argument is sound, except that Thinnappa cannot 
be made liable for any loss suffered before he joined the board. This is not a case 
in which the appellants can invoke section 281 Indian Companies Act. It is cashmon 
ground that the losses upto the date when Thinnappa joined thg Board amounted 
to Rs. 31,111,-7-6. The totallosson transactions in differences was Rs. 1,36,092-3-6 
and Kasi Viswanathan, Ramanathan and Palaniappa must be held jointly and 
severally liable in this sum. The liability of Thinnappa will be Rs. 1,04,980-12-0 
(Rs. 1,36,092-3-6 less Rs. 31,111-7-6). Ramanathan will, of course, be liable for 
the Rs. 1,41,439-2-3 as well. Inftrest at the Court rate will run from the 17th July, 
1942, the date of the final order of the learned Judge. «hat order will bé amended 
in accordance with this judgment. We do not propose to decide whether in law 
there is any right of contribution between the directors inter se. This question must 
be left to be decided in other proceedings should the occasion arise. At the nfSiment 
the Court is only concerned with the loss suffered by the company by reason of the 
misfeasance of the appellants as directors, and so far as the company is concerned 
they are all liable to make gtod the loss on the garfbling, subject to the deduction 
of Rs. 31,111-7-6 in the case of Thinnappa. The decision of the learned Judge that 
S. Subbaraya Mudaliar should be exonerated has aot been challenged. ‘ 

The Official Liquidator will receive cosfs frem the appellants on the sum of 


Rs. 1,36,092-3-6. He will pay to the appellants out of the assets of the company , 


costs on Rs. 1,41,439-2-3 (one set). He will have his own costs out of the estate. 
We certify “for two counsel. e 
K. C. 1 ° Order varied. 


e e 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Horw. x 
Ekollu Subbarami Reddi . -. <Abpellant* : 
U. E ae 
Ekollu Chenchuraghava Reddi and others Respondents. 


Hindu Law—Grandfather’s power to effect division in status between minor grandchildren. 

A Hindu grandfather has the same power to effect a division in status among his minor grand- 
children as the father has with regard to his own minor children. : 

Atyavier v. Subramania Iyer, (1917) 32 M.L.J. 439, followed. 

Where it was found, that the women in the family could not live together amicably and’ it was 
clearly in the interests of their children, who were minors, that the latter should become divided and 
live separately, ‘ : 

Held, that the action of thé grandfather of the minors in effecting a division in status between 
the minor grandchildren born of these women was quite valid. 


Appeal against the decree of the Courteof the Subordinate Judge, Nellore, 
in A. S. No. 29 of 1940 (A. S. No’ 28 of 1940, District Court) prefersed against 
the decree of the Court of the District Munsiff of Kavali in O. S. Wo. 285 of 1937. ° 


P. V. Rajamannar and K. Subba Rao for Appellant. 


A. Umamaheswaram for Respondents. oa 
a i re, 
* S. A. No. 348 af 1943. R 17th February, 1944, 
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The Court delivered the following 


. Jupcment.—The facts found by the lower @ourts are that D. W. 1 had two 
sons, Chenchuraghava Reddi and,Subba Reddi. Chenchuraghava Reddi died 

(Jintiff (his son by the first wife), Subba Reddi 
(his elder son by the second wife), and the first defendant. Because the wife of 
D. W. 1, the wife of Subba Reddi, and the third defendant (the surviving wife of 
Chenchuraghava Reddi) could not get on together, it became necessary to divide 
the property so that these ladies should not Shave any further cause for quarrel. 
The result was that D. W. 1, the grandfather, took a small area of land far himself 
and divided the rest among his descendants according to the rules of Hindu law. 
Subba Reddi was given a half; the plaintiff, who was represented at the panchayat 
by his maternal grandfather, was given one-third of the remaining half; and the 
sons of the thiyd defendant were given the remaining one-third. This partitien 
was effected by D. W. 1; and the question that arises in this appeal is whether 
that partition is binding ow the plaintiff, że., did D. W. 1 have the power to effect 
a division in statis between the plaintiff and his two half brothers, Subba Reddi 
and the first defendant? Both the Courts below held that he had such a power. 
They were of opinion that he could do so because he was the grandfather of these 
three children and because, it was a family settlement necessitated by quarrels 
among the women of the family. 


That a father can effect a partition of family property so as to effect a division 
in status between his minof sons is not disputed. One of the questions for decision 
here is whether a grandfather can do the same amongst his grandsons. Mayne 
and Raghavachariar, in their works on Hindu law, suggest they can; and the 
authority they,quote is Azyavier v. Subramania Iyer. Unfortunately, the learned 
Judges in that case did not have to decide this question. They were concerned 
with the questéon whether a grandfather can divide himself off from his grandsons 
and then give away the share that falls to him in partition. There was no dispute 
between the grandchildren inter se; and the question whether they were divided 
or*undivided seems not to have arisen. However, it does seem from the reasoning 
of the learned Judgeg that they*thought that a Hindu grandfather had the same 
powers to effect a division amongst his minor grandchildren as a father has with 
regard to his minor children. While I am perhaps not strictly bound to follow that 
decision in this case, I feel that I should do so in the absence of any authority to the 
contrary. E f ° | 

On the facis of this case the partition may be regarded in a somewhat different 
light. It does not appear that D. W. 1 took the matter entirely into his own hands 
and dividedethe property without any representation by the parties concerned in 


* the partition. His own son, Subba ReUdi, was a major ; and there can be no doubt 


about his right to divide himself off from the family and take his half share. Tt was 
alfo necessary for the plaintiff’s share tq be separated from the shares of his half 
brothers, becayse the plaintiff*had been living with his maternal uncle, whereas 
his half brothers were living with their mother. In Akkanna v. Rangaraju*, 
Jackson, J., after considering at considerable length all the cases that had any bearing 
on this questions came to the conclusion that the guardian of a minor can effect 
a divésion in status of her minor son. In referring to the line of cases which have 
held that the mere filing of a suit on behalf of a minor would not effect a severance 
ia status unless the Court subsequently found that a partition would be for the 
benefit of the minor; he said that where here is a suit for partition on behalf of a 
minor, the Court stands in the position of a guardian and is bound to exercise its 
discretion forethe benefit of the minor. But if the guardian of a minor comes to 
Court and says that she has already declared a severance in status of her minor 
son, the Court has no discretion in the matter and is bound to give the minor his 
share of the property. He points out that in Soundararajan v. Arunachalam Chetti 
a decision of a Kull Bencheof this*Court, the learned Judges held that the sevarance 
SS SS Ma O 
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in status was effected from the date of the filing of the suit, though the plaintiff was 
then a minor ; and Jackson, J., eoncluded that*that was clearly because the appeal 
had proceeded on the basis that the declaration of the minor’s guardian at the 
time of the filing of the suit had effected a djvision in status. It does not séem 
reasonable to suppose that where guardians of minors find it impracticable to 
manage the affairs of the minors without partitioning the property, they are helpless 
to bring about a partition in the interests of the minors without recourse to the 
Court. In the case now under consideration, there were three women in the house. 
who found it impossible to live together ; and so it was clearly in the interests of 
the minors that they should become divided and live separately. 

I therefore think that the lower Courts were right. e The appeal is dismissed 
with costs. i e 


° K.C. l —— Appeal dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. |: 
PRESENT :—MR. JUSTICE SOMAYYA. e 
Valiakath Kunhi Seethi Koya Thangal .. Appellant* 
v. 
Kizhekkitathi Kovilakath Ravi Varma alias Veera Varma Raja 
Avergal and others ° .. Respondents. 


_ Civil Procedure Code (V of 1908), section 24—High Court remand&hg suit expressly to District Court— 
District Court transferring the same to Sub-Court—District Court has jurisdiction to transfer. 

A suit was remanded by the High Court expressly to the District Court for disposal because 
the Sub-Court which would have had jurisdiction in respect of the suit had been abolished; but 
by the time the case went back the Sub-Court was re-established and therefore¢he District Court 
transferred the suit to the Sub-Court itself. On the question whether the District Court could so 
transfer the suit to the Sub-Court, 5 e 
_ Held, that under section 24 of the Civil Procedure Code’ the District Court had wide powers 
in the matter of transfer of suits, appeals, etc., and the transfer in the present case was competent. 

Singamusetti Venkatiah v. Bopala Chirranna, 1914 M.W.Ne 317, followed. i 


Appeal against the decree of the District Court of North Malabar in A. S. No. 


11 of 1942 preferred against the decree of the Court of the*Subordinate J udge of, 


Tellicherry in O. S. No. 6 of 1941 (O. S. No. 7 of 1939,,District Court). 
IP. Govinda Menon and C. K. Viswanatha Ayyar for Appellant. ° 
K. Kuttikrishna Menon for Respondents. 6 : 
The Court delivered the following ° 


Juncement.—The main question raised in this second appeal is whether the 
Subordinate Judge of Tellicherry was competent to hear the suit. The suit came, 
up in second appeal to this Court in S. A. No. 870 of 1935 both the lower Courts 
having dismissed it on the ground that the plaintiff was estopped from. denying 
the defendant’s title. This Court held that there was no estoppel precluding the 
plaintiff from maintaining the suit and from enforcing his claime as against the 
defendant and remanded the suit to the District Court for disposal. It is said that 
it was brought to the notice of this Court that the Sub-Court was no longer functioning 
and that is given as the reason why the suit was remanded to the District Court 
of North Malabar for disposal. After this Court remanded the suit, a Sub*Court 
was established at Tellicherry and the District Judge transferred the suit to that 
Court. The Subordinate Judge heard the suit and dismissed it. An appeal was 
taken to the District Judge and he dismissed the appeal. Hence this second 
appeal. 

The point urged by Mr. Govinda Menon, the earned advocate for the appellant 
is that as the High Court remanded the suit expressly to the Distric€ Court for 
disposal that Court had no jurisdiction to transfer the suit to the Subordinate Judge’s 
Court and it is conceded that this objection was npt takep either before the Subordi- 
nate Judge at the trial or before the District Judge when the appéal was presented 
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to him. Nor was it urged before the District Judge at the hearing of the appeal. 
It is taken for the first time in this Court. Two answers are suggested by the res- 
pordents. One is that under sectipn 24 of the Civil Procedure Code of 1908, 
the District Court js given very wide gowers to transfer any suit, appeal or proceeding 
at any stage. It may withdraw a suit and then either try it or transfer the same to 
any Court subordinate to it or retransfer the same for trial to the very Court from 
which it was withdrawn. There seems to be great force in this argument that the 
powers of the District Court are very wide. The decision of Sadasiva Ayyar and. 
Spencer, JJ., in Singamusetti Venkatiah v. Bopala Chirranna,* has been brought, to my 
notice by learned counsel for the respondents. There an appeal was remanded by 
the High Court to the District Court and the District Court.transferred the same to 
the Subordirrate Judge and the Subordinate Judge heard the appeal. No objection 
was taken either at the time of the transfer by the District Court or‘at the time when 
the appeal was heard by the Subordinate Judge. In second appeal, it was urged 
for the first time that the Subordinate Judge’s Court had no jurisdiction to hear 
the appeal as it hag been remanded by the High Court to the District Court. It will 
be seen that the objection is the same in the present case except that in the case 
dealt with by the learned Judges it was a case of an appeal whereas in this case 
it was a suit that was remanéled to the District Court. The learned Judges held 
that the District Court had ample power to transfer the appeal to the Subordinate 
Judge’s Court under section 24 of the Civil Procedure Code. This is a decision 
directly in point. Mr. Govinda Menon, the learned advocate for the appellant 
= draws my attention to a decision of Krishnan, J., in Uthuman Ammal v. Naina Mohamed 
Rowther?. There a suit was tried by the District Munsiff’s Court of Madura Taluk. 
It came ftp to the High Court and the High Court remanded the suit. While 
remanding the suit to the Court of first instance it was stated that as that Court 
had been abolished the suit was remanded for trial by the Madura Town Court. 
By the time, the suit went back, the Madura Taluk Munsiff’s Court was estab- 
lished. The suit was tried by that Munsiff and the objection was taken before the 
High Court that that Court had ne jurisdiction because the suit was specifically re- 
manded to the Madura Town Ceurt® The léarned Judge held that as the terms 
of the remand order of the High Court were expressly to the effect that it was to 
be tried by the Madura ‘Zown Court the Taluk Court had no jurisdiction to hear 
the suit. This decision does not apply to the facts of the present case Because here 
it is a suit remanded te the District Court andhe District Court has the power under 
section 24 to transfer a suit or appeal to any other Court sfibordinate thereto. 
There was no order of the District Judge under section 24 in the case which 
came up befgre Krishnan, J. Ihold therefore that the decision of the Bench in 
Singamusetti Venkatiah v. Bopala Chirrannad, is directly applicable. On the merits 
I see no reason to interfere. 


i ¢The second appeal is dismissed with, costs. 
- No leave. e : 
K.C. —— i Appeal dismissed. 
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Cutchi Memong 4re governed by Hindu law in matters of succession and inheritance, and 
as the law of wills is part of the law of inheritance they, Have the same right as Hindus of disposing 
of their personal properly by will unless there is a custom to the contrary. In such a case the will 
should be construed according to rules of Hindu law ji in so far as it operates to create a wakf. 


A Cutchi Memon executed a will whereby after making bequests of movable properties to various 
members of his family and provision for the maintenance and education of his grandchildren he pro- 
‘vided as follows :— ‘ With the object of attaining nearness to God and reward in the world to come, 
I am desirous of making wakf of all the residue of my estate not hereinbefore specifically disposed of 
ete . for the education, maintenamce,, marriage, support and other expenses of all grand- 
children now born or to be born, and their descendants both male and female from generation to 
generatién in proportion to their respective shares in my estate if the devolution thereof had been 
governed by the Mahammadan law applicable to the Hanafi sect in case of intestacy. . . . In 
the event of the descendants both male and female of my said grandchildren becoming extinct the 
wakf trustees for the timè being shall hold the wakf estate in trust for the following gharities in such 

roportion as my wakf trustees shall think fit; mosques and provision to conduct worship herein ; 
Sistribution of alms to poor persons and assistance to the poor to enable them to pegform the pilgrimage 
to Mecca ; celebr&ting the death anniversaries of myse]f and members of my family ; reading the 
Koran in public places and at private houses; and maintenance of my poor relatigns and 
dependants.” 


o 
Held, that it could not be said that there was uncertainty with regard to the property dedicated 
or that the dedication was subject to a contingency and that the dedication was not rendered invalid 
on those grounds. And the fact that the properties dedicated included part of the residue of the 
testator’s movables did not affect its validity in view of the provisions of the Musalman Wakf Valida- 
ting Act. e 


°, 5 
Held also, that all the objects for which the trustees were directed to devote the income in the 
event of the family becoming extinct were valid objects of wakf. e observance of the anniversaries 
of the deaths of the testator and members of the family involving feeding of the poor constitutes a a» 
valid object of wakf. Similarly the reading of the Koran in public and private places is not only 
religious and pious but is also charitable as it is for the benefit of all Musalmans. e a 


Held further, that even if some of the objects were invalid the wakf was not rendered invalid as 
the cy-pres doctrine could be applied in carrying out the directions in the will. | 
e e 


On appeal from the decree dated 6th April, 1942, and judgment dated 19th 
December, 1941, etc., in C. S. No. 280 of 1939, of Somayya, J. : 


K. Rajah Aiyar, D. Narasaraju, P. P. Selvafajan and J. A. Krishnamachari for 
Appellants. 6 


B. Sit&rama Rao, S. Krishnamachari, F. Lakshmayya, P. K. Fanakiraw, RS Raja- 
gopala Aiyangar, S. Govind Swaminathan, D. R. Krishna Rao, S. Agimuddin, M. Subramania 
Sarma, P. G. Meno, C. Veeraraghavalu Chetty, S. Krishnamurthi, T. T. Srinivasan, A 
Ramaswami and A. Sundaresa Aiyar for Respondents. : 


The Judgment of the Court was delivered by s 
6 


The Chief Justice.— This appeal raises important questions of law, in the first 
place with regard to the testamentary capacit¥ of Cutchi Memons before the pagsing 
of the Cutchi Memons Act, 1938, and fn the secend place with regard to the vali- 
dity of a wakf which a Cutchi Memon by his will directed should be endowed by 
the property forming the residue of his estate. 


The appeal arises out of two suits filed on the original side of this Court for 
the administration of the estate of Hajee Sir Ismail Sait, a wealthy Mussa#man of 
the Hanafi sect and a member of the Cutchi Memon community, who died in 
Bangalore on the 24th April, 1934. Hehad eight children, seven of whom survived 
him, as did their mother. He left a will and a codicil thereto, both of which have 
been admitted to probate by this Court. On the 6th December, 1939, two of the 
testator’s grandsons, sons of his eldest son, filed CS. No. 280 of 193¢for the adminis- 
tration of the estate in accordance with the testamentary directions given by their 
grandfather. On the 16th December, 1939, his third son fil€d C. S. No. 286 of 
1939 for the administration of the estate on the basis that the will was invalid. 
Th€ two suits were tried together by Somayya, J., and this appeal is from his judg- 
ment. The [relationship between the parties will be gathered from the following 
genealogical tree, 
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Dan Bi 5 


. 
e e z 


Hajee Salai Mohamed 7 Hi 1874) =Khatija Bi. 





| | = eg | 
Sir Hajee Ismail Sait (died Hajee Mekki Sait (died Fathima Bi Zynub Bi. 
24-4-1934)=Ayesha Bi issueless). ° 

(died pa 


Abdul Sattar "Amina Bi Yoonus Sait Hamid Sait SofiaBi Dada Sait Ahmed Sait Infant 
Sait (1st Deft.) (4th eeft.) (died on 16- (Plff.in C.S. (died) (2nd deft.) (diedin son who di 








l 11-39= 286 pf1939) before tes- 1945). before testas 

e Hatima Bi tator). grd deft. tor. 

(5th Deft.). | 
Defts. 6 to 12. Ali Mẹ. Sulaiman Defts.1gto Defts. 14 
Sait. (18th Sait (13th 21. to 17. 
Deft.) Deft.) 
9 | | i 

A Ismail &hmed Sait Marium Ahmed Sait 
° 4 (28th Deft.). (Mary Olive) (29th 

Deft.) 


= The descriptions are those of the parties to the second suit, all of whom were 


all the.parties to the first suit. 


Admittedly he properties left by the testator had been acquired by him as 
thé result of his own exertions. His will is dated the 19th March, 1934. He made. 
specific bequestseof immovable property to varieus religious, pious and charitable 
institutions and a sum not exceeding Rs. 25,000 for the erection on the lands of the 
Jama Musjid in the old Poor House Road, Bangalore, of shops and business premises, 
which were to constitute an additiéna] endowment of this mosque. After making 
bequests of movable psoperty to various members of his family and provisions 
for the maintenance and education of his grandchildren, he gave these directions 
(Clause 15) : 2 e | | i 

“Whereas With the object of attaining nearness to God and reward in the world to come I am 
desirous of making wakf of dil the rest, residue and remainder of my estate in the hands of my trustees 
not hereinbefore or by any codicil specifically disposed of or dealt with and afte®my trustees shall have 
set apart thereout sufficient ts provide for the payments hereinbefore directed to be made such wakf 
is hereinafter called the wakf estate and shall for all time after my death be known as the ‘ wakf estate 
of Hajee Sir Ismail Sait of Bangalore’ for the education, maintenance, marriage, support and other 
expenses of all my grandchildren now born or to be born and their descendants both male and female 
from generation to generation in proportion to their respective shares in my estate if the devolution 


_ thereof had heen governed by the Mohammadag law applicable to the Hanafi sect in case of intestacy.” 


In clause 21 of the will the abr: made pr®vision for the application of the income 
of the wakf estate in the event of his family becoming extinct. The clause reads 


as follows : 

“Tn the event of the descendants both male and female of my said grandchildren becoming 
extinct the wakf trustees for the time being shall hold the wakf estate and the investments for the 
time being representing the same in trust for the following charities in such proportion as my wakf 
trustees shall think fit: 

(1) Mosques and provision for imams to conduct worship therein ; 

e (2) Distribution of alms to poor persons and asistance to the poor to enable them to perform 

the pilgrimage to Mecca. . : 

3) Celebrating the death anniversaries of myself and of the members of my family. 

4) Reading the Koran in public places and also at private houses ; 

(5) Mainten&nce of my poor relations®and dependants.” l 
The testator*appointed his second son son Yoonus and two others who were not 
memtnbers of the fanfily as his executors and his eldest son Abdul Sattar, Yoonus 
and one Abdul Sattar Abba of Mysore to be the first trustees and muttavallis of 
the wakf estate. Only YooSus proved the will. The codicil is not of impor- 
tance. It is common ground that it relates only to the school fees ef a deceased 


grandson and that it stands or falls with the will. 
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Cutchi Mentions are the descendants of Hindus who were forcibly converted 
to Mohammadanisrg some 400 years ago. In spite of their conversion they retained 
the Hindu law of succession and inheritance and, generally speaking, their des- 
cendants continued to adopt as their personaRlaw, the Hindu law in such matters 
until the Cutchi Memons Act of 1938 was passed. The plaintiff averred that the 
family had elected to be governed by the Mohammadan law in matters of succession 
and inheritance and therefore the testator was unable to dispose of more than one- 
third of his estate by will. The plaintiff also challenged certain of the legacies 
and the validity of the wakf. His case in all respects was strongly opposed by the 
first defendant and his sons. They maintained that the testator had full disposing 
power and that the will was valid in its entirety. The plaintiff is supported by the 
second, third, fourth, fifth, 28th and 29th defendants. AH the other members of 
éhe family support in the main the first defendant and his sons. The two questions 
of importance are whether the testator had power to dispose of “the whole of the 
estate by will or whether his power was limitéd to thg Mohammadan rule «bf one- 
third and whether he created a valid wakf in respect.of the residue of his estate. 
There were numerous other questions raised below, but in the view which we take 
of the case it will not be necessary to discuss the other questions, save one which 
is raised in a memorandum of cross-objections filed ky the fifth defendant. 

The testator’s father migrated from Cutch to Bangalore in 1870 and ever 
since the family has resided in Bangalore. The learned Judge rejected the plaintiff’s 
contention that the family had elected to be governe by Mohammadan law and 


held that it had retained the personal law which the testator’s father brought withe 


him from Cutch in 1870. ‘This finding is not challenged. Indeed, it could not be 
in view of the testator’s statement in his will that he had not made a %eCTaration 
under the Cutchi Memons Act, 1920. That Act permitted a Cutchi Memon 
to make a declaration that he desired to obtain the benefit of the Act and thereafter 
the declarant and all his mfnor children and their“descendants were to be governed 
in matters of succession and inheritance by the Mohammadan law. The learned 
Judge went on however, to hold that, notwithstanding that the Cutchi Memons 
retained the Hindu law of successton and Snheritance, the testator was governed 
by the Mohammadan law with regard to testamentary power. He considered 
that, as at the time of the conversion of Cutchi, Memans the Hindu law did not 
recognise Wills, they presumably adopted the Mohammadan law im this respect. 
The appellants are the first defendant and his sons. They maintain that the learned 
Judge erred in h&élding that ‘the testator’s testamentary power was restricted to 
one-third of his estate. With regard to the wakf, Somayya, J., held that it was 
invalid, but that its endowments must be limited to one-third of the residue of the 
immovable property. He considered thatethere could be no dedication of movable 
property. The plaintiff has filed a memorandum of cross-objections in which he 
says that the learned Judge should have held the wakf to be valid in its entiretys 


It may be mentioned that since the passing ef the Cutchi Memons Act, 1938, 
all Cutchi Memons are in matters of succession and inheritance’ governed by the 
Mohammadan law. The Court can, however, only have regard to what was the 
personal law of the testator at the time of his death, and that law was undoubtedly 
the law of Gutchi Memons in Cutch in 1870. See Abdurahim Haji Ismail Mithu v. 
Halimabai+ and Mohammed Ibrahim Rowther v. Shaik Ibrahim Rowither?. There have 
been several cases decided by the Bombay High Court with regard to the testamentary 
power of Cutchi Memons and these wé shall examine preséntly. Before doing so, 


however, we will refer to the will making power of Hindus generally, as this has < 


an important bearing on the case. 


e . 

The origin of testamentary power among ‘the Hindus is discussed at length 
in the gth edition of Mayne. ‘There is reference to this mattergin the latest edition 
of the work, but the gth edition is more helpful. In the gth edition at page 566 
it 19 pointed out that, while the idea of a willis Wholly» unknown,to Hindu law and 





I. (1915) 30 M.L.J. 227: L.R. 43 LA.35 2. (1922) 43 M.LJ.69: LR. 49 LA. 119: LLR 
PG) ` l g 4 e 45 Mad. 308 at 314 (P.G,). ? : 


e whom in Shiyi 
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the native languages do not even possess a word to express the idea, yet there can 
be no doubt that from theearliest period of our acquaintancg with India we find 
traces of a struggling towards the testamentary power, often checked, but constantly . 
renewed. The right of a Hindu to fnake a will in respect of his self-acquired pro- 
perty was recognised first in Bengal, then in Bombay and then in Madras. It can 
safely be taken that long before the testator’s father left Gutch the right of a Hindu 
to make a will of his own property was recognised, throughout Hindustan. Conse- 
quently, it is said by the appellants, and with reason, that testamentary power 
had before 1870 become embodied in the Hindu law and all those who were 
governed by the Hindu law in matters of succession and inheritance had the right 
of exercising the power. ,The law of wills is part of the law of inheritance as the 
Bombay High Court pointed out in Mancharji Pestanjt v. Narayan Lakshman}. 

As this case in this connection is mainly concerned with the position of the 
Bombay side of India the following, extract from the judgment of Westropp, J., in 
Naratiem Jagjivan v. Narsandas Harkisandas*, delivered in 1866 is relevant : 


“ In the suprem@Court the wills of Hindus have been always recognised, and also in the High 
Court, at the Original Side, whatever questions there may formerly have been as to the right of a 
Hindu to make a will relating to his property in.the mofussil, or as to the recognition of wills by the 
Hindu Law, there can be no doubt that testamentary writings are, as returns, made within the last 
few years from the Zillahs show, mde in all parts of the moffussil of this Presidency ; but, as might 
have been expected, much more frequently in some districts than in some others, and this Court 
at its Appellate Side has, on several occasions, recognised and acted upon such documents. That 
Hindus may make wills and such wills may be admitted to proof, is contemplated by sections 1 
and 13 of Act XXVII of 1860, an enactment which more especially concerns the mofussil. The 
testamentary power of Hindus is by Lord Kingsdown in 9 Moo. LA. 121 and by Knight 
Bruce, L.J., Ibid., page 135, treated as completely established. It is, therefore, now too late to deny 
to Hindus ** the moffussil of this Presidency the right to make wills, as the District Judge has done 


inthe present case. 
The Supreme Court of Bombay was established in the year 1823 and the Bombay 
High Court in 1865. ° s ° 

. In Besant Singh v. Brij Rajsaran Singh®, a case where the question was raised 
whether the customary law of the Belhi District governed the Jats of that district, 
the Privy Council said that such*customary law found to exist in 1880 and 1910 
-must*be taken to have the ordinary attribute of a custom that it was ancient, and, 
unless the contrary was proved, if must be assumed to have existed prior to 1858, 
when one Kfshal Singh left the Delhi district. $ 

If the right of a Hindu to make a will is not inherent in his personal law, it 

must be taken to be a customary right, and, therefore, a right which existed 
long before 1870 when the testator’s father left Cutch, unless the contrary is proved ; 
and there ha® been no attempt to do this here. 
”  Cutchis a Native State under the pbdlitical superintendence of the Government 
of Bombay, and Cutchi Memons move freely between Cutch and the City of Bombay. 
Many of them reside and trade in Bombay. In 1885, the Bombay High Court in 
Mohammed Siddig v. Haji Ahmed®, had to consider the question whether a Cutchi 
Memon could dispose of ancestral property by will, and it was held that he could not. 
The will of a Cutchi Memon whose father had carried on business in Cutch and 
Bombay was admitted to probate. In the judgment in that case, Scott, J., said 
that Catchi Memons appeared as litigants in 1847, but for over 30 years, the 
community had’ wisely abstained from litigation. ‘The judgment then proceeds : 


«t But although the reports contain no GN between 1847 and 1881 concerning Cutchi 
Memons, there have been many concerning a similar Mohammadan sect, the Khojas, concerning 
i Hasum v. Datu Movaji Khojar,® the late Chief Justice and Mr. Justice West 
held it to be settled law that, ‘in the absence of settled evidence to the contrary, the}Hindu Law;is 
applicable to mattérs relating to propertys inh@ritance and succession among Khoja Mohammedans.’ 
As regards theeCutchi Memons themselves, there is considetable evidence of another character, which 
shows it to have been teir practice also to follow Hindu Law, as their own law of inheritance. In . 
almost every application for letters of administration, and in the carrying out of almost every will 


made by the community during that time the Hindu Law has been followed. As early as 1845, 


1. (1863) 1 Bêm.H.C.R. 77. LL.R. 57 All. 494 (P.C). `, 
o, (1866) 3 Bom.H.C.R. (App.G.J.) 6. 4. (1885) I.L.R. 10 Bom. 1. 
3. Nats 69 M.L.J. 225: L.R, 62 L.A. 180 : 5. 12 Bom.H.G.R, 281,A.C.J. 


IT] ABDUL SATTAR ISMAIL V. ABDUL HAMID SAIT. 97 


this very family, whose members are now litigating, divided the family property, amounting to nearly 
three lakhs of rupees, according to Hindu rules. In a series of exhibits put in by Mr. Starling, Hindu 
law is evidently considewed the goverr@ng law of the sect. Thus out of sixty Cutchi Memon wills 
on the list furnished by the Ecclesiastical Registrar, in only pne, (No. 38) the principlesof Mohammedan 
law seem to have guided the Registrar.” 

In 1915, in the Advocate-General of Bombay v. Fimbabai 1, Beaman, J., held that Cutchi 
Memons had acquired by custom the right of disposing of the whole of their property 
by will, but he considered that a Cutchi Memon’s will should be construed by 
reference to Mohammadan law. “The latter part of this opinion has not found 
acceptance in later cases and it must be taken that the Bombay High Court now 
interprets wills of Cutchi Memons in accordance with the Hindu law. In Abdul 
Sakur v. Abubakkar®, Mirza, J., strongly criticised the judgment of Beaman, J., ando 
refused to follow it." He was firmly of the opinion that a Cutchi Memon’s will 
should be construed according to Hindu law. The question was raised before 
a Bench of the.Bombay High Court in 1935 in Adambhai v. Allarakhia®, and the 
opinion of Mirza, J., was accepted. The question wag also raised in this Ceurt in 
Siddique Haji Abboo Bucker Sait v. Ebrahim Haji Abboo Bucker Sag*, where after an 
exhaustive examination of the authorities, Kumaraswami Sastri, J., held that 
Cutchi Memons were governed by the Hindu law. They could, he found, dispose 
of self-acquired property by will, but not joint family property. 


Mr. Sitarama Rao on behaff of the plaintiff says that while the right of Cutchi 
Memons residing in Bombay to make wills has been recognised, it doesenot follow 
that Cutchi Memons in Cutch had this right in 1870,,and that there has been no 
attempt in this case to prove that was the position in Cutch in 1870. It hardly 7 
lies in the plaintiff’s mouth to say this. It was no part of his case as set gubin the 
plaint. There he pleaded that the testator was governed by Mahammadan law 
and not by Hindu law and the parties went to trial on this basis. After the evidente 
has been closed, Mr. Sitarama Rap was briefed tg address the Court on the case. 
He had not appeared in it before then. He was allowed by the learned Judge 
to take the point, but the correctness of the learned Judge’s decision in this respect 
is certainly open to question as it had nevergbeén suggested at any previous stage 
that there was a difference in the law governing Cutchi Memons living in Cutch 
and Cutchi Memons living in Bombay. Weare not prepared to accept the argument. - 
Cutch is only some 250 miles from the City of Bombay and as we have already 
pointed out, it is under the political superintendence of the Governo of Bombay 
and free movement takes place betwetn the two places. ii 


It is now firmly established that Cutchi Memons ane governed by Hindu 
law in matters of succession and inheritance and the right of a Hindu to dispose 
of his self-acquired property by will is equally firmly established throtighout India. 
As Cutchi Memons are governed by the Hfndu law in matters of inheritance, and 
as the law of wills is part of the law of inherigance, they must be held to have the 
same right as Hindus of disposing of theig personal roperty by will unless there“is a 
custom to the contrary, which has not been profed. In fact there has been no 
attempt to prove such a custom. On the other hand, the Bombay High Court 
has expressly recognised the right of Cutchi Memons to make wills, and this Court 
has done the same. S 


For the reasons indicated, we hold that the testator is governed by the Hindu 
law of Inheritance and succession ; that the testator had full testamentary power 
over the property of which he died possessed, and that the will must be construed 
according to Hindu law, except in so far*as it operates to create a wakf. 


_Learned counsel in the course of the arguments agreed that ifthe Court should 
hold that the testator had full testamentary *power, the only subst&ntial question 
left would be with regard to the validity of the wakf. The plaintiff says that the 
wakf is invalid for these reasons: (1) There was no immediate Vesting of the wakf 
property in the wakf trustees ; (2) as the endowment was to consist of the residue 

1. (1915) I.L.R. 41 Bom. 181. 3. (1935) 37 Bom.L.R. 686. 
` 2, (1929) LL.R. 54 Bom. 358. 4. (1920) 31 M.L.T. 183. z 
13 i : 
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of the estate, there was uncertainty with regard to the property y (3) the Moham- 
madan law does not recognise a dedication of mgvable property ; and part of the 
residue must consist of movables ; and (4) the celebration of the death anniversaries 
of the testator and of the members of his family, the reading of the Koran in public 
places and private houses, and the maintenance of the testator’s poor relations 
and dependants, are not recognised by Mohammadan law as valid objects of wakf. 


Although the learned Judge held in favour of the validity of the wakf in so far 
as the endowment consisted of immovable properties which were included in the 
residue of the estate he did not consider that the wakf trustees would be justified 
in devoting any of the income for the advancement of the testator’s descendants 

“or for marriage expenses. e It has been agreed that if this Court holds that the wakf 
is otherwise Valid, it will be lawful for the trustees to make advancements out of the 
income should they think fit and to make payments on account of marriage expenses. 
It is conceded by the contesting gefendants that as the testator’s testamentary 
power’ were those of a Hidu, he could not by his will have created a wakf had 
the Mussalman Wakf Validating Act, 1913, not been passed. 


In a number of cases the Privy Council had held that a Mohammadan could 
not make a wakf of his property when the primary object of the dedication was to 
benefit his descendants. Mohammadan lawyers did not accept the correctness 
of this ruligg and as their opinion conformed tosthe wishes of the Mohammadan 
community the Validating (Act was passed in order to allow a Mohammadan to 
create a wakf for the benefit of his descendants. Section 2 of the Act defines “ wakf ” 
and “ Hanafi Mussalman.” It says that “‘ wakf’? means the permanent dedi- 
cationsbyea person professing the Mussalman faith of any property for any purpose 
recognised by tite Mussalman law as religious, pious or charitable and that “ Hanafi 
Mussalman ” means a follower of the Mussalman faith who conforms to the tenets 
and doctrines of the Hanafi School of Mussalman law, Section 3 reads as follows : 

“It shall be lawful for any person professing the Mussalman faith to create a wakf which in all 
see respects is in accordance with the provisions of Mussalman law, for the following among other 

oses — 

g (a) for the maintengnce and support wholly or partially of his family, children or descendants 5 


j . and 


(b) where the person cating aywakf is a Hanafi Mussalman, also for his own maintenance 
and pe dweing his lifetime or for the payment of his debts out of the rents and profitstof the property 
dedicated : ‘ 

Provided that the ultimate benefit i#in such cases expressly or impliegly reserved for the poor 

or for any other purpose reeognised by the Mussalman law as a religious, pious or charitable purpose 
of a permanent character,” 
Section 4 says that no such wakf shall be deemed to be invalid merely because the 
benefit reserved therein for the poor of other religious, pious or charitable purpose 
of a permanent nature is postponed until after the extinction of the family, children 
or Uescendants of the person creating thg wakf. 


We agree with the learned Judge that the wakf is not invalid because the will 
does not immediately vest ihe residue of the estate in the wakf trustees, and that 
there is no unceytainty with regard to the property dedicated. Clause 17 of the 
will directs that the executors, whom the testator described as his trustees, shall 
transfr to the wakf trustees the residue of his estate as soon as they can conveniently 
do so. Having ascertained the debts due by the estate it would be a very simple 
matter for the execugors to ascertain whaé the residue would consist of. It would 
consist of what remained after providing for the payment of the debts, the delivery 
to the legatees of their bequests and the setting aside of sufficient property to comply 
with the testator’s directions witheregard to the maintenance, education and marriage 
expenses of his grandchildren. Mr. Sitarama Rao has agreed that the only grand- 
children who are ®ntitled to the benefit under these directions are the grandchildren 
who were born during the lifetinge of the testator. 


In Pathugkutti v. Avathada kuti}, Muthuswami Ayyar, J., made these observations: 


eaaa nan 


è 1. (1889) LL.R. 13 Mad, 66 at 73. 
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“ The dedication: sould not depend on a contingency and the appropriation must at once be 
complete and not suspended on anything. Baillie, at page 556, gives an illustration, observing if 
- one were to say ‘my mansion is a chatty appropriated to the poor if my son arrives,’ and the son 
should arrive, the mansion does not still become wakf. He adds, if one should say this, ‘ my land 
is charity if such a one pleases,’ and if the person referfed to should indicate his pleasure, stille the 
wakf would be void. I take the reason to be that at the'time of settlement thare was no absolute or 
complete appropriation in the sense that no proprietary interest was reserved and that the property 
was effectually constituted to be charity property. I do not desire to be understood as saying that 
the interposition of an intermediate estate limited in duration would invalidate the creation of a wakf, 
provided that there was an out and out appropriation at the time of the settlement. In that case, 
the appropriation to religious use would only be deferred so long as the interposed estate continued 
and there’would be no reason for saying that the religious appropriation might fail altogether.” 
These observations were quoted with approval by the Allahabad High Court in 
Khaliluddin v. Sri Ram, “where it was held that when a wakf is challenged as being 
invalid because it constitutes a contingent dedication the test is to see*whether the 
edication was complete at the time it was made and not dependent on an event 
which might or might not happen. e À 
In Rustam Ali Khan v. Mushtaq Husain?, the Allahabad High Court held that a 
wakf was not invalid because the creator had directed that the irftome of the estate 
should be devoted in the first instance to the paying off of a mortgage debt on the 
property. This case went to the Privy Council (Muhammad Rustam Ali Khan v. 
Mushtaq Husain?) but the question was not raised thefe. The inference is that the 
point was not taken because itewas obviously unsustainable. 


In “ Tudor on Charities ” it is said (Tudor on Charities, 5th editions page 61) 


“ If the gift to charity is residuary upon a void gift, the general rule is that it fails, if the Court c 


finds that the precedent gift is of unascertainable amount. But the charitable gift is valid if the subject- 
matter needed for the precedent gift can be reduced to certainty by means of an inquiry.” 

The cases on which this statement of the law is based are given in éhe footnote. In 
the present case the residue of the estate was readily ascertainable and the executors 
were directed to deliver it over tò the wakf trustees with all comvenient speed. 
In these circumstances it cannot in our judgment be said with reason that 
there was uncertainty with regard to the property dedicated or that the dedication 


was subject to a contingency. ° e , : 

The next question is whether the dedication of that past of the residue which 
consists of movable property is unlawful. Before the passing of the Mussalman - 
Wakf Validating Act it was the view of this Cofirt and of other High Courts in 
India, except the Allahabad High Coyrt, that there could not be a valid dedication 
to wakf of movable property, unless it were atcessory to land or allowed because 
of certain, traditions concerning the Prophet and the sacred writings or there was a 
custom to make wakf of it. See Kadir Ibrahim Rowther v. Mohamed Rahamatulla 
Rowther*, The contesting defendants say jhat all this has been changed by the 
Validating Act of 1913 and we consider that there is great force in this argument. 
A “ wakf” is there defined as the permanent dedication of “ any property ” for 
any purpose recognised by the Mussalman law as religious, pious or charitable. 
On behalf of the plaintiff it has been said that as ihe object of the Act was to make 
lawful, dedications of property for the benefit of the descendants of the creator 
of the wakf it cannot be taken to alter the law in any other respect. The Court 
can, however, only have regard to the wording of the sections in the Act when no 
ambiguity exists. While it is true that the primary object of the Act wes that 
just mentioned it was necessary to define “ wakf” and the definition must have 
general application. There cannot bes one definition of wakf when the object 
falls within the Act and a different defifiition when it does not. In any event this 
wakf falls within the Act and we hold that the fact that the property dedicated 
includes movable property does not in any way affect its validity. e 

This brings us to the question of the validity of the five objects for which the 
wakf trustees can devote the income in the event of the familf becoming extimct. 
All these objects are included in the list given in Ylullah’s “ Principles of Mohamma- 


I. (1929) I.ly. R. 56 All. 293. I.L.R. 42 All. 609 (P.C). e 
2, (1916) 14 A.L.J. 554. 4. (1909) ILL.R. 33 Mad. 118. 
3. (1920) 39 M.L.J. 263 : L.R. 47 LA..224: e 
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dan Law ” as valid objects of wakf. It is common ground that the first two objects 
are valid. The third object is celebrating death anniversaries of the testator and 
the members of his family. In Rgmanadhan Chettiar v. Veda Levvai Marakayar}, 
this*Court held that the performance pf fateha which so far as it involved the expendi- 
ture of money consisted in feeding the poor, was a valid object of wakf. The judg- 
ment in that case was approved by the Privy Council in Ramanadhan Chettiar v. Veda 
Levvai Marakayar*, where their Lordships pointed out that part of the fateha ceremony 
was to feed the poor. In Kaleloole Sahib v. Nugeeruddem Sahib?, it was held that a 
wakf by a Mohammadan lady for the upkeep of her husband’s tomb and “ for the 
daily, monthly and annual expenses of the aforesaid mausoleum, such as fighting, 
frankincense, flowers, and the salaries of repeaters of Koran and readers of bene- 
diction, etc.,,as well as for the annual fateha ceremonies of the deceased and after 
my death for my annual fateha ceremony ” was not valid as it ran contrary to the 
rule against perpetuities. In Kunhankutty v. Ahmad Musaliar*, it was pointed 
out that in view of the decision of thé Privy Council in Ramanadhan Chettiar v. Veda 
Levvat Marakayar? {his decision could no longer be considered good law. We hold 
that the observance of the anniversaries of the deaths of the testator and members of 


his family, involving as it does the feeding of the poor constitutes a valid object of 
the wakf. 


d 

The fourth object is the reading of the Koran in public places and also at 
private houses. Here the plaintiff relies on the jud&ment of Stanley, C.J., in Mozher 
Hussain KRan v. Abdul Hadi Khan®, and the judgment of this Court in Kunhankutty v. 
Ahmed Musaliar*. In the former case, Banerji, J., held that where a substantial 
portion of the income of the wakf property was devoted to the expenses of the 
annuab¥aeha of the founder and the members of her family, the annual expenses of 
byrning lamps ih a mosque and the salary of Haflz and readers of the Koran the 
wakf was valid.” Stanley, C. J., doubted the validity of such a foundation. In the 
second case this*Court held that*the dedication of propérty for the purpose of pro- 
viding funds for the recitation of Koran over the tomb of a private person, although 
he be a descendant of the Prophet,edid not create a valid wakf. On the other hand, 
the defendants rely upon the provisi8ns of tlte Validating Act and the following 
passage to be found if Ameer Ali’s work on Mohammadan Law; (Ameer Ali’s 
*“Mohammadan Law, I Vol., p. 273.) 

“The wowds ‘ piety’ and ‘ charity’ have a much wider significance in Mussalman law and 
religion than in any other gystem. Khair, birr, ishan, etc., include every purpose which is recognised 
as good or pious under the Mussalman rel#zion and the Mussalman law; end the test of what is 
“good” or ‘ pious’ or ‘ chayjtable’ is the approval of the Almighty. Every “good purpose’ (Wajah- 
ul-Khair) which God approves, or by which approach (Kurbat) is attained to the Deity, is a fitting 
purpose for a valid and lawful wakf or dedication. A provision for one’s self, for one’s children, for one’s 
relatives, is as good and pious an act as a dedication for the support of the general body of the poor.” 

This is not a case of the founder of wakf merely directing the Koran to be read 
over his tomb and therefore does net fall within Kunhankutty v. Ahmad Musaliar*. 
The reading of the Koran in pyblic and “private places can only be regarded as 
religious and pieus and it seems to us that it must also be regarded as charitable, 


_ for the reading is for the benefit of all Mussalmans. The fact that money may be 


expended on the reading of the Koran in private places as well as in public places 
does not detract from the religious, pious and charitable character of the object. 


The fifth object is the maintenance of poor relations and dependants. The 
decision of the Allahabad High Court in Mukaram Alikhan v. Anjumanunnissa Bibi® 
is directly in point here. In that case it wa§ held that a wakf created for the reading 
of fateha and for charitable purposes including the maintenance of the founder’s 
poor relations and dependants was valid according to Mohammadan law. Strong 
support for the validity of this prévision is also so be found in Baillie at page 586, 
and Ameer Ali, Volume No. 1 at page 370. We agree with the learned Trial 
Judge that this is a valid provision according to Mohammadan law. 


I. (1910) 20 M.LeJ. 254 :LL'R. 34 Mad. 12, 4. (1934) 68 M.L.J. 107: LL.R. 58 Mad “204. 
2. (1916) 32 MAL.J. 101: L. R. 441. A. 21: 5. (1911) LL.R. 33 All. 400, 
1.L.R. 40 Mad. 116 (P.C.). 6. (1922) LL.R. 45 All, 152. 
3. (1894) 5 M.L.J.40: LL,R. 18 Mad. 201, 
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But even supposing that the last three objects are invalid, this would be no 
ground for holding shat the walef failed. Amter Ali points out (Volume No. 1, 
page 414) that the cy-pres dectrine is carried ta the utmost limit in the Mussalman 
system. In Ruquia Begam v. Surajmal,1, the Allahabad High Court expressly held 
that if one of the objects was good and oné bad, the whole of the income could be 
devoted to the good object. With this opinion we are in agreement. 


It follows that in our judgment the testator created a valid wakf in respect 
of the residue of his estate for the object set forth in his will and that the estate must 
be administered in accordance with the testator’s directions. Consequently the 
appeal will be allowed and the plaintiff’s memorandum of cross-objections dismissed. 
The appellants and their supporters will have one set of eosts out of the estate and 
the plaintiff and his supporters another set of costs, also out of the ‘estate. We 
certify for two counsel. The plaintiff’s memorandum of cross-ohjections will be 
dismissed without costs. 


-@ . 

The memorandum of cross-objections filed by the fffth defendant has ref@rence 
to the gift of jewels which the testator made to his second son Yurtus. At page 109 
of the evidence the learned Judge caused the following note to be made: 

“ There were two boxes in an iron safe in the Essex Lodge. Under clause 13 of the will, Sir 
Hajee declared that he had already made a gift of the jewels in ®e box to Yunus and the jewels in 
the other box to Dada. The fifth defendant claims the jewels said to have been gifted to Yunus and 
the second defendant claims his jewels fontained in one of these boxes. All the parties now agree 
through their advocates that these jewels claimed by Yunus’s widqw, the fifth defendant*and by the 
second defendant may be declared to be theirs, They all say that they do not lay any claim to them. 
The plaintiff says that he does not recognise their claims to these jewels under the will but even apart 
from the will, they are entitled to them and they may have them. Therefore their claim to this 


jewellery need not be tried and no evidence is recorded about it.” = 
6 


The fifth defendant is the widow of Yunus. i ° 
At page 179 of the judgment, the learned Judge says : e 


“As regards the jewels which are alleged to have been gifted to the late Mohammed Yunus 
by Sir Hajee, the written statement of the fifth defendant states that the gift was made long prior to 
the death of Sir Hajee and that the gift was valid. This isswhat was conceded by all parties at the 
time of the trial. The result of this is not that the jewds in question can be handed over to the fifth 
defendant solely but to all the heirs of the late Yunus, of whom the fifth @efendant is one.” 

The fifth defendant states that the note made by the learned Judge in: the 
course of the evidence constitutes an agreement betweeh all the parties that she 
personally was to have the jewels. We do not agree. The paragraph which we 
have quoted from the judgment shows that the learned Judge only intended that 
the fifth defendant was to have the jewels handed to her as representing the estate 
of her deceased husband, and this course will be followed. 


The memorandum of cross-objections fled by the fifth defendan? is dismissed, 
but we do not think it necessary to make any additional order for costs. 

The agreement with regard to the Calcutta Distillery shares referred to inthe 
last paragraph of page 175 of the judgmént of Somayya, J., stands. 
_ - The estate will be administered by the receivers in accordance With our judg- 
ment. If any directions are required they will be given on application by the re- 
ceivers to the Original Side. $ 


-B.V.V. Appeal allowed. Memo of objections disgnissed. 


IN THE HIGH COURT OF*JUDICATURE AT MADRAS. 


PRESENT :— MR, Justice Mocketr AND Mr. JUSTICE Kuppuswami AYYAR. 
Thambi alias Subbaraya Pillai ° >` >» a *Prisoner* 


Criminal Trial—Arrest of accused person—Necessity for evidence of when and whgre and the. circumstanges 
in which the arrest was made. 


r | = TE E nng 7 % = 
I. 1936 A.L.J. 231. s 
* R. T. No? 101 of 1944. 18th July, 1944. 
6 


(Cr. A. No. 374 of 1944). ° 
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Evidence of arrest of an accused person should invariably be given unless there is any special 
reason for not doing so. It is always helpful for the Cour to know when and where the accused 
pérson was arrested because it is a circumstance that may-be of assistance to the Court not only from 
the-point of view of testing the prosecution evidence but also in the interest of the accused himself. 


R. T. No. 130 ef 1942, reaffirmed. 
The evidence of arrest should not only state the date but also the place of arrest and the 
special circumstances attending it. 

Trial referred by the Court of Session of the Coimbatore division for confirma- 
tion of the sentence of death passed upon the prisoner in C. C. No. 49 of 1944 
on 15th April, 1944, and appeal by the said prisoner against the said sentence o 
death. 


V. R. Narayanan for*the Prisoner. ; 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Judgment of the Court was delivered by 


Mockett, J.—The accused has ‘been convicted and sentenced to death for the 
murder of one Chakkayya Pillai on the 31st December, 1943. At the same time, 
he was tried and convicted for the attempted murder of Palaniswami Pillai. For 
this, he was sentenced to transportation for life. 

X # o k i * * 


[After, discussing the merits of the case, his Lordship proceeded :—] 


The accused was arrested en the 13th January, 1944, having absconded since the 
gist December, 1943, the day of the occurrence. We were interested to know 
where he was arrested, but this is not stated. Reference to the case diary shows 
that hawas produced from somewhere by two villagers to the Police. With 
regard to this a8pect of the case we propose to say a few words in conclusion. As to 
this referred trial and appeal, the learned Judge was manifestly right. He could 
not possibly håve come to any other conclusidn. Both the convictions and the 
sentences are confirmed and the appeal is dismissed, 


“ We desire to emphasise, as we have done in a previous case, that evidence of 
arrest should not only state the date but the*place of the arrest. It may be—and 
often is—of the greatest importance, frequently in the interests of the accused, 
for it to be known where and when the arrest is made. It is obvious that an arrest 
made soon after the occurrence in the accused’s own village may put one complexion 
on a case. An arrest’ of the accused made lang after in a distant place may have a 
different significance. We have alfeady expressed these viewsein R. T. No. 130 of 
1942, when the Bench made these observations : 


“ P, W. 11 is the investigating officer. We made this comment about his evidence. He deputed 
a constable to Srrest the accused, but the consjable has not given evidence. We have had cause to 
notice recently that there has been a tendency on the part of the prosecution not to give evidence 
of arrest. In our view, evidence of arrest should invariably be given unless there is any special reason 
for aot dding so. It is always helpful for fhe Court to know when and where the accused person 
is arrested because it is a circumstancegthat may bê of assistance to the Court not only from the point 
of view of testing the prosecution evidence but also in the interest of the accused. himself.” 
Police officers should always be in a position to provide the Court with the date 
and place of arrest and any special circumstances attending it. The learned Sessions 
Judges should require these details from the police witnesses. 


R.S. - Appeal dismissed. 
IN THE HICH COURT OF JUDICATURE AT MADRAS, 
PRESÊNT :—MR. Justice ÙHANDRASEKHARA AYYAR. 
The Tinnevelly Motor Bus Service Company, Limited, through its 





managing, director R. Velayutham Pillai .. Appellant* 
9 
o v. 
The Province of Madras, represented by the District Collector of 
Tinnevelly f ° Respondent. 
Motor Vehicles Act (IV of 1939)—Collector rejecting application for refund of licence fee—Civil Court's 
right to question order of Collector—Limits. 6 


* S? As, No. 320 to 325 of 1943. e 20th March, 1944. 
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Though the Civil Cpurt can go only into the question whether the Collector disposed of appli- 
cations for refund of motor vehicles tax, bona fide on the materials placed before him, yet,the Collector’s 
rejection of an applicatiqn for refund without applying bis mind to the reasonableness or unreason- 
ableness of the time taken in surrendering dhe licence is a matter which the civil Court can go into, 
The order passed by the Collector sHould on its face shof that he has considered the application for 
refund from a proper standpoint. : Š 

Appeals against the decrees of the Court of the Subordinate Judge of Tinnevelly 
in A. S. Nos. 66 io 74 of 1942, preferred against the decrees of the Court of the 


District Munsiff of Tinnevelly in O. 5. No. 530 to 535 of 1940. 
R.S. Srinivasacharya and K. V. Rajagopalan for Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for Respondent. 
The Court delivered the following 


Jupcment.—While I agree with the view taken by the lower appellate Court 
that the Civil Court can go only into the question whether the Collector has disposed 
of the applications for refund of the Motor Vehicles tax, bona fide on the materials 
placed before him, I am of opinion that in S. A. Nos. 320 to 324 of 1943, the @rders 
of the Collector refusing refund require revision and reconsideration. I say this 
because it does not appear from the orders themselves whether the Collector applied 
his mind to the question whether the licences were surrendered within a reasonable 
time after the relevant date. The Subordinate Judge refers to the fact that in the 
office note, put up for considerajion by the Collector it was pointed out that there 
were no explanations for some portion or part of the periods in question? , We have 
no right to look into these office notes and be guided by what is said therein either 
in favour of the applicant or against him. Especially in cases where the Collector 
is constituted a special authority to decide whether refund is to be ordered or not 
and to that extent the jurisdiction of the Civil Court is ousted, it ig very Necessary 
that the order passed by him should on its face show that he has considered the 
application for refund from, a proper standpoint before passing final orders. In 
other words, in cases like the present, the Collector must indicate that the reason- 
ableness or unreasonableness of the time taken in surrendering the licence was taken 
into account by him before he refused the refund. ‘The orders passed by the Gol- 
lector out of which S. A. Nos. 320 to 324 have arfsen do not,show this at all. Only 
in S. A. No. 325 I find it stated “ Licence not surrendered within reasonable time.. 
Rejected.” | So this last second appeal must go. eIn the other five second appeals 
whether refund might be allowed or not, which will be dependent off the further 
question whether in each case the Mcence was surrendered within a reasonable 
time will have to a considered afresh by the Collector, whose decision will then 
become final and not open to challenge in any suit in any Civil Court. 


The decrees of the lower Court are set aside and in their placeethere will be 
decrees directing the Collector to take th® petitions on file and dispose of them 
afresh according to law and in the light of the aforesaid observations. Each party 
will bear his own costs throughout. “Sg A. No. 325 of 1943 will stand ‘dismtsséd 
with costs. (Leave to appea! refused). : 


6 
K.C. EEN NA Decrees set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice HORWILL. 


o 
Gullipilli Ramulu and others .. Appellants” 
U. : > e z ? 
Kokku Venkatasubba Rao and others .. Respondents. 


Specific Relief Act (I of 1877), section 27—Contract of sale entered into with some members of a Mahomedan 
family—Subsequent sale to a third party—Knowledge in the third party of previous sale—Shit for enforcement of 
contract— Whether all members should be made parties to the suit. ° 

A contract which cannot be enforced in full at the time the contract was ¢ntered into may neẸer- 
theless be enforced if it can be fulfilled at the time of the filing of the suit. 


‘Adinarayana v. Venkatasubbayya, (1940) 1 M.L.J. 251: I.L.R® (1940) Mad. 852: applied. 








* 5. A. No. 332 of 1942. ' ist February, 4944. 
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The plaintiff entered into a contract for the purchase of certain properties with defendant 1, 
the eldest son of a deceased Mahomedan who purported to act on behalf of the whole family consisting 
besides himself of his brother, mother and'fgur minor sisters. JA registered sale deed was subsequently | 
executed. Later on some additional property was conveyed” to the plaintiff by an unregistered deed 
signed by defendant 1 and his brother the gtd defendant. Subsequently that land, along with others 
were sold by defendants 1 to 3 to the father of defendants 8 to 11 who had notice of the previous 
sale for value. On the question as to what relief, if any, can be granted in a suit for enforcement of - 
the agreement relating to the suit transaction, t 


Held, that section 27 of the Specific Relief Act makes a contract enforceable not only against the 
party thereto but also against any other person claiming under him by a title arising subsequently 
to the contract, except a transferee for value who has paid the consideration in good faith and without 
notice of the previous contract. In the circumstances of the case the defsndants 8 to 11 were proper 
parties to the suit as transferees from defendants 1 to 3 against whom the contract was to be directly 
enforced ; and as they were in a position to fulfil the contract in its entirety, the contract can be enforced. 


Appeal*against the decree of the Court of the Subordinate. Judge, Bezwada 
in A. S. No. 5% of 1940, preferred against the decree of the Court of the District 
Munsiff, Bezwada, in O. S. No. 621, of 1937. 5 


M. S. Ramachandra Rad and D. R. Krishna Rao for Appellants. 
e 

P. Satyanarayana Rao for Respondents. - 

The Court delivered the following 


Jupcment.—The first plaintiff was desirous of acquiring a house site belonging 
to defendants 1 to 7, a family of Mohammadays. The father was dead. The 
second deféndant is the mother. The first and third defendants are sons, the first 
defendant being the elder. “Defendants 4 to 7 are daughters. The first defendant, 
purporting to act on behalf of the whole family, entered into an agreement, Ex. G, 
to convey certain property; and on the 10th May, 1934, a registered sale deed 
(Ex. on was ¢xecuted by all the adult members of the family, purporting to act 
on behalf of themselves and the minors, defendants 4 to 7, The plaintiff says 


‘that owing to the insistence of the Municipality on a margin around the property 


being left for passages, he found that the area conveyed to him was insufficient for 
his. purposes. So he entered into negotiations with the major members of the 
family for the conveyance of a futther area of land. On the and October, 1934, 
Ex. A was drawn up,eby which the first and third defendants purported to agree 


.to the conveyance of the area of 44 square yards with which we are now concerned ; 


but only the first defendant signed it. On the 3rd November, 1934, .a sale deed 
Ex. B was drawn up, but not executed by all the members of the family. It was 
signed only by defendants 1 and 3,and was*not registered. Sometime after this, 
a much larger area of land, including the 44. square yards was conveyed on the 18th 
November, 1934, by Ex. I to the father of defendants 8 to 11. It has been found 
by the Courts below that the father of defendants 8 to 11 had notice of the earlier 
agreements to sell, The plaintiff brought the present suit for the enforcement of 
the agreement to sell. The question is what relief, if any, can be granted to him. 


“The trial Court found that, the agreement was not binding on the mother, 
the second defendant, or upon the minors; but that the piaintiff was entitled 
to enforce his agreement against the shares of defendants 1, 3 and 4. As the plaintiff 
would then in equity be able to bring a suit for partition of the whole site and, subject 
to other equities, to have the 44 square yards allotted to him, the District Munsiff 
saw n@ reason why the whole process should not be completed in this suit. He 
therefore passed'a decree granting the plaintiff the relief he asked for. The lower 
appellate Court confirmed the decree of the first Court and dismissed the appeal. 


Both the lower Courts thought that because the fourth defendant was ex parte 
the plaintiff was entitled to relief as far as her share is concerned, but I am unable 
to discover gn what principle the lower Courts a¢ted ; for we are not now concerned 
with the fourth defgndant’s rights, which have disappeared by virtue of the sale to 
the father of defendants 8 to 11, in which she joined. As defendants 8 to 11 now 
own her share, they are ateliberty®to show that the share of the fourth defenMant 
was not legally conveyed. It has not been proved that the fourth defendant knew 


anything about the contract Ex. A ; and so one must presume that as it was entered 
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into only by the first defendant and ratified by the third defendant, those two 
persons are alone pound by the contract. | - 


The argument for the appellant is that as the contract cannot be enforced*in 
its entirety, because the parties bound by the contract do not possess more than 
a portion of the land, specific performance can only be granted with regard to their 
shares in the 44 square yards of land, and then only on payment by them of the 
full consideration. That is the principle laid down in Baluswami Iyer v. Lakshmana 
Iyer?, The learned Subordinate Judge’s argument was that as the first and third 
` defendants were entitled not only to a share in the 44 square yards but in the whole 
of the site and as they had a right to partition, the Court could consider the partition 
to have been effected and the 44 square yards to have fallen to the share of the 
first and third defendants and to be therefore available for the satisfaction of the 
plaintiff’s contract. That cannot, however, be done. As was pointed out in 
Rangayya Reddi.v. Subramania Iyer*, the right to partition only accrues after the 
land has been conveyed, i.¢., after the suit for specific performance has been decreed 
and executed. Moreover, the only proper parties to a suit for specific performance 
are the persons bound by the contract; and it would be an unwarranted expansion of 
such a suit to add as parties persons who are not bound by the contract and become 
proper parties only when the property is to be divided. 

The claim of the defendants can however be looked upon in a slightly different 
way. Ifthe first and third defeifdants had acquired the right to sell all this 44 square 
yards during the continuance of the contract, there can be no doubt thit although 


the plaintiff would not have been able to enforce the contract against the whole of „ 


the 44 square yards at the time the contract was entered into, he would be able to do 
so as soon as the first and third defendants had obtained possession of theswhole of 
the 44 square yards. That a contract which cannot be enforced if full at the time 
the contract was entered into may nevertheless be enforced if it-can be fulfilled at 
the time of the filing of the suit, has been settled by Adinarayana v.°Venkatasubbayya. 
Since defendants 8 to 11 had notice of the contract and are as mach bound by it as 
their transferors, the first and third defendants, they, too, are bound to fulfil the cont- 
ract if it lies within their power to do*so. Section 27 of the Specific Relief Act makes 
a contract enforceable not only against the party, but ainsi any other person 
claiming under him by a title arising subsequently to the gontract, except a transfered 
for value Who has paid the consideration in good faith and without enotice of the 
original contract. The defendants 8 to 11 were thereforee proper parties to the 
suit, as transferees from defendants 1 aid 3 against whom the contract can be directly 
enforced. As they are in a position to fulfil the contract in Sts entirety, the contract 
can and must be enforced. The appeal is therefore dismissed with costs, -except 
that the de ‘ree will require defendants 8 to 41 to fulfil the contract and not defendants 
1 and 3, who have no interest in the property and have therefore nothing to convey. 
8 


K.C. Derree veritd. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


Kantam Mahalakshmi and another e.. Appellants” 
v. 
Bhimireddi Venkatareddi E Respondents. 


Transfer of Properiy Act (I V of 1882), section 53-A—Written contract of sale in favour of defendgnt— 
Consideration paid by and possession delivered to defendant—Transaction prior to Tfansfer of Property (Amendment) 
Act (XX of 1929)—Subsequent sale by the widow of original owner in favour of another—Suit for recovery of 
possession against defendant—Rights of the defendant. 


One R executed a written contract,dated 26th®August, 1929, to sell cerfiin property to the 
defendant. The latter paid a sum of Rs. 533 and possession was given to him of the property. Rs 
widow later on sold the property to another and the widow and the subsequent purchaser brought a 
i GAN NG NG GANG A GAN NAN 
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suit for recovery of possession of the property from the defendant. The defendant relied upon the 
doctrine of part performance. : 


.. Held:—(i) The defendant has no right to rely upon section 53-A as éhe Transfer of Property 
(Amendment) Act, 1929, came into forcé subsgquent to the tontract of sale and section 53-A has no 
retrospective effect; 

(ii) as there was no registered sale deed in favour of the defendant the suit for possession by 
the original owner has to be decreed on condition of repayment by him of the consideration receiv- 
ed ; and 

(iii) the defendant has a right to file a separate suit of his own for enforcing specific performance 
of the contract in his favour subject to any question of lifnitation that may arise. 


Arif v. Jadunath Majumdar, (1930) 60 M.L.J. 538: L.R. 58 I.A. 91: I.L.R. 58 Cal. 1235 (P.C.) 
and Kanakamma v. Krishnamma, (1943) 1 M.L.J. 335 : I.L.R. 1943 Mad. 831 (F.B.), followed. 


Appeal against the decree of the Court of the Suborginate Judge, Guntur, 
dated 17th August, 1943, in Appeal No. 6 of 1942 (A. S. No. 391 of 1941, on the 
file of the District Court, Guntur) preferred against the decree of the Court of the 
District Munsiff,°Guntur, in O. 8. No. 766 of 1937. . 

P:eSomasundaram for Appellants. 

V. Rangachari €or Respondents. 

.. . The Court delivered the following 

Jupeamenr.—The two plaintiffs who filed the suit for recovery of possession 
and whose suit has ‘been dismissed are the appellants before me. The property 
originally belonged to one Raghava Reddi, who as has been found by the lower 
appellate Gourt, had executed a-written contract.of sale in favour of the respondent 
(defendant) on the 26th August, 1929. A sum of Rs. 533 was paid to Raghava 


” Reddi and possession was delivered to the defendant. The truth of this contract 


of sale, payment of consideration and delivery of possession to the defendant have all 
been found by the lower appellate Court. The first plaintiff is the widow of Raghava 
Reddi, who died on the 5th October, 1933. It is enough to state that the second 
plaintiff is the purchaser from the first plaintiff under a sale deed dated 2gth August, 
1934. 

One defence raised to the plgintiff’s action was that the defendant was in 
possession under a contract of sale execttted on the 26th August, 1929, accompanied 
by payment of considefation and the doctrine of part performance was invoked 
By the defendant. The lower appellate Court upheld this defence and dismissed 
the suit. Thę trial Court had decreed it on other grounds with which We are not 
now concerned. The glecision of the appellate Court does not take note of the 


* fact that as the law was interpreted By the Judicial Committee m Arif v. Jadunath 


Majumdar}, where there*was no registered sale deed in favour of the respondent- 
defendant, the suit for possession by the original owner has to be decreed leaving 
it to the defend&nt to file a separate suit ofhis own for enforcing specific performance 
of the contract of sale in his favour, if that suit is in time. The lower appellate 
Court relied upon section 53-A of the Amending Act XX of 1929 and upheld the 
defendant’s rights to be in possession. Unfertunately, it has been held by a Full 
Bench of this Court in Kanakamma v. Krishnamma?, that the doctrine of part perfor- 
mance embodied in section 53-A of the Transfer of Property Act has no retrospective 
effect. ‘The transaction under which the defendant claims is of the 26th August, 
1929. The amending Act came into force on the ist April, 1930. Under the 
Full Bech decision, the defendant has no right to rely upon section 53-A of the 
amended Act. ‘The position is therefore governed by the decision of the Judicial 
Committee in Arif’s casal. The defendant might have adopted the course suggested 
.in that decision of filing a suit for specific performance and requesting a stay of the 


trial of this suit. 

It is urged By Mr. Rangachart, le&rned advocate for the respondent that this 
point’ was not taken in either Court and that therefore his client did not file a 
separate suit. He afso says that as soon as the appeal memorandum filed in this 
second appeal was sent to him by hig client, he advised the filing of a separate quit 

® 
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for specific performance. But “he is unable to state whether by this time a suit 
has been filed. Untler the circ@mstances, I càn only decree the present suit and 
state that nothing said or contained in this judgment will affect the rights, which 
the defendant herein may put forward either in a suit already.filed, or in a suit 
to be filed hereafter. The present decision is only that until and unless he gets 
a decree for specific performance of the contract of the 26th August, 1929, the 
defendant is not entitled to retain possession of the land. 


On the finding that the contract of the 26th August, 1929, evidenced by Ex. I 
is true and that Rs. 533 was paid under that document, which finding I accept, 
the defendant is entitled to be repaid the purchase money prepaid under the terms 
of section 55 (6) (b) of the Transfer of Property Act. It is enough to refer to what 
Mr. Mulla says an page 284 of the second edition of his Transfer of Property Act. In 
rtversal of the decree of the lower appellate Court, I give a decree® to the plaintiffs 
for possession of property on condition of their paying into Court a sum of Rs. 533. 
The defendant will not be entitled to any interest on*this sum and the plaintiffs 
will not be entitled to any mesne profits. From the date wheM after depositing 
the amount, notice is given to the defendant of the deposit, the plaintiffs would 
be entitled to mesne profits until delivery of possession. ‘The decree will also contain 
a direction that this decree is subject to the result of*a suit already filed, or to be 
filed by the defendant for specific performance. Each party will bear his own 


costs throughout.. o 
Leave is refused, 
V: P. S: —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, ° 
PRESENT — MR. Justice Wapswortn. | l 
Shahool Ameeth Ali and another ss Petitioners* 
v. i 


Dayaram Singh alias Jayaram Singh and anothér ‘ Respondents. 


Civil Procedure Code (V of 1908), section 115 and Order 47, rule 1 (1)—Mistake affecting judgment of party 
and not decision of Court—Court has no jurisdiction to review. e ° ; 


fi . : 
Where the mistake is one affecting the judgment of the party and there is none affecting the 
decision of the Court and the mistake is to sorfe extent of the party’s own*making the Court has no 
jurisdiction under Orde? 47, rule 1 (1) of the Civil Procedure Code in review to set aside a decree 
passed on a compromise which would by the ordinary law of contracts bê binding on the party; 


Acting on a letter sent by the Inspector of Local Boards in reply to a letter of their advocate, ` 


“the debtors agreed to a compromise fixing the amoynts‘ they had to pay, thinking that they were 
-not entitled to relief under the Agriculturists’ Relief Act. On an inquiry made by the Court, the 
debtors discovered that a mistake had occurred and thereupon applied for a review, which the lower 
Court granted. i è e ° 


Held, that in the circumstances the Court had no jurisdiction to grant the reyiew. 
Alamelu Ammal v. Rama Iyer, (1922) 43 M.L.J. 290 and Govinda Chettiar v, Varadappa Chettiar, 
(1939) 2 M.L.J. 809, distinguished. 
Lalji Saku v. Collector of Tirhoot, (1871) 6 Beng.L.R. 648 (P.C,), referred to. 
Petition under section 115 of Act V of 1908 praying that the High Couft will 
be pleased to revise the order of the Court of the District Munsiff of Erode, dated 
‘Igth January, 1943, and made in I. A. Ng. 907 of 1942 in O. P. No. 104. of 1941." 


G. R. Fagadisan and F. R. Alwar Naidu for Petitioners. 
R. Ramamoorthy Aiyar for Respondents. © e. - 


The Court delivered the following `` ° A ae 
Jupcment.—Thé petitioners pray for the revision of an order of review. There 
is no floubt about the facts. The question before the fower Court was whether 
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the respondents were entitled to relief under Madras Act IV of 1938 in respect 
of certain mortgage debts. The decision of thmt question depended upon the 
further question whether the mortgage debts were advanced on security of house 
property situated,within a panchayat which was a union before the 26th August, 
1930, under section 4 (d) of the Act. The advocate for the debtors wrote a letter 
to the Inspector of Local Boards which is not before me, to which the reply was 
that the “ Brahmana Periya Agraharam Panchayat Board was constituted in this 


-office R. Dis. No. 925 of 1929 dated the 19th’ December, 1929.” Acting on this 


letter the debtors came to the conclusion that they were not entitled to reljef under 
the Act and they therefore agreed to a compromise fixing the amounts which they 
had to pay. Independently of the letter sent by the debtors’ advocate there was an 
enquiry made by the Court regarding the date on which this Agraharam was made 
into a union and this elicited the reply that the Agraharam was riot a union befoge 


the 26th August, 1930. One can only conjecture that the letter sent by the 


debtors’ advocate must have asked when the panchayat was founded and the 
panchayat presumably was founded before it was made into a union as frequently 
happens. Now, on the debtors discovering that they had consented to this compro- 
mise under a misapprehension regarding the date of the foundation of the union, 
they applied to the lower @ourt for review. The learned District Munsiff has 
found that this is a case of discovery of a new and important matter coming under 
Order 47, ‘rule 1 (1) of the Civil Procedure Code*or alternatively that the decision 
may be reviewed for “ any Other sufficient reason.” 


My attention has been drawn to the decision in Alamelu Ammal v. Rama Iyer! 
where «Bench of this Court decided that the fact that a party was made to sign 
a compromise $y a misrepresentation as to the character of the document on which 
the signature was obtained is a sufficient ground for review. In Govinda Chettiar v. 
Varadappa Chettiar?, Patanjali Sastri, J., held that, when it was shown that counsel 
failed to argue a case completely owing to a misapprehension with the result that 
the judgment was pronounced without his client’s case being fully presented before 
thé Court, it was sufficient causé fog interfegence in review. Both these are cases 
in which an error has been made which has affected the Court’s decision. In the 
first case, the Court would never have passed a decree in terms of the compromise 
if it had kgown that ong of the*parties had not consented to the compromise. In 
the second case, the Court would never have pronounced judgment if it had known 
that the advocate had not concluded his argument. The pyesent case is one in 
which admittedly both parties consented to the compromise. One of them gave 
his consent owing to a mistake which probably could have been avoided with a 
little more tare. But the mistake was one affecting the judgment of the party. 
There was no mistake affecting the decision of the Court, It seems to me that if 
ewe look upon this compromise as a, mere contract, it could not be set aside merely 
because one of the parties had given hiseconsent owing to an error of fact to some 
extent of his own making ; and it seems to me that the Court has no jurisdiction in 
review to set aside a decree passed on a compromise which compromise would, 
by the ordinary law of contracts, be binding on the party. I have been referred 
to a decision in Lalji Sahu v. Collector of Tirhoot?, which is, however, one resting on 
veryespecial facts wherein the Court’s order contemplated a right of review to the 
party wishing to have the compromise modified. I am of opinion that the learned 
District Munsiff has exceeded the jurisdigtion conferred upon him under Order 47, 
rule 1 (1) of the Civil Procedure Code an& I set aside the order of review and restore 
the decree as it stood before review. The petitioners will be entitled to their costs 
against the first respondent in, thig Court. | 





: V.P.S. i nen | Petition allowed, 
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IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 
+ Presente—Mr. Justice Horwi tu. 


Adhilakshmi Ammal .. Appellani* | 
: D. ° 
T. Nallasivan Pillai (died) and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 49— When plaintiff can base claim on a cause of action which 
was not ee re within the period of limitatign—Plaintiff can be given a partial share even though she denies 
the rights of the other party—-One sharer cannot claim to recover property on behalf of another when that other is a 
party to the litigation. 

One F was the original owner of the suit property which he had gifted away to his daughter A. 
A had three daughters R, VV and M. VV died leaving a daughter C, and M became a widow. 
An agreement was entered into between R and C by which R was to take 2/3 and G 1/3 and R was 
to maintain M. R had two sons § and the 10th defendant and two daughters the plaintiff and the 
gth defendant. After S’s death his sons defendants 1 and 2 got into possession of R’s 2/3. Ina suit 
by the plaintiff for recovery of possession, C was not made a party and the gth defendant, the other 
daughter, filed her written statement beyond the period of limitajion and did not also prgfer any 
appeal against the lower Court’s order. 


Held, (i) that the suit is maintainable even though C was not made a party : 


(ii) the plaintiff could be given a partial share even if she had denied the rights of C, as the 
plaintiff put all the facts before the Court, but wrongly interpreted them as to lead her to assert that 
C had no right at all. °, 


Rama Naicken v. Muthayammal, (199 1) 21 M.L.J. 997 and Ponnayya Tirumalai Vandaya Thevar v. 
Kandaswami Vandaya Thevar, (1912) 17 1.C. 136, referred to. s 


(iii) The plaintiff could base her claim on a cause of action*which was not put forward within 
the time of limitation if she had placed all the facts before the Court, and, it is for the Court to apply 
the correct legal principles and give the plaintiff her due. 


Vaithilingam Pillai v. Kandaswami Pillai, (1930) 60 M.L.J. 713, distinguished. «æ» 


(iv) Section 43 of the Transfer of Property Act applies only when a p&rty having special 
knowledge makes an incorrect representation to the other party to the contract, whereby the other 
party is induced to enter into the contract and the person making the representation gets the benefit 
of it, 


(v) The oth defendant had lost her rights by not appealing to the first appellate Court inasmuch 
as the plaintiff cannot be said to represent her interest espeeially as she was a party to the litigatign. 
Appeal against the decree of thé Court of the Subordinate Judge of ‘Tinnevelly 
in A. S. No. 12 of 1942, preferred against the decree of the Court of the District 
Munsiff of Tinnevelly in O. S. No. 41 of 1938. à ° 


V. Ramaswami Aiyar and N. S. Sundaram for Appellant. j 
K. Subba Rao and A. V. Avudainayagam for Respondents. 
The Court delivered the following 4 


Jupement.—The property now in dispute originally belonged to one Venkata- 
chalam, who conveyed it by gift to lis daughter Adilakshmi. As it was the 
stridhanam property of Adilakshmi, it descended to her daughters Ramalakshmi, 
Venkatachalavadivoo and Mahalakshmi. Ag Mahalakshmi had become. a widow 
and Venkatachalavadivoo had died lawing a daughter Chellathammal, Rama- 
lakshmi entered into an agreement, Ex. B, with Chellathammdl, whereby they 
divided the property roughly in the proportion of two to one, Ramalakshmi under- 
taking to support her widowed sister Mahalakshmi. ‘The suit property is the pro- 
perty that fell to the share of Ramalakshmi. Ramalakshmi had two sons, Subra- 
mania and the roth defendant, and two daughters, the plaintiff and the gth Uefend- 
ant. After Ramalakshmi’s death her elder son Subramania seems to have got 
possession of the property, and since higdeath, his sons, the ferst and second defend- 
ants, have been enjoying it. ‘The plaintiff brought the present suit, claiming that 
the suit property belongs to her and the gth defendant. Both the lower Courts 
have held that the property belonged jointty tò the plaintiff, thé gth defendant, 
and Chellathammal, and that as Chellathammal was not made a pđrty, the suit 
was not maintainable. Incidentally, the trial Court found that the gth defendant 
wagnot entitled to any share for the further reason that by the time she had filed 
her written statement laying claim to a share, her claim would” have been barred 
pa NG TEN aaa a AG eee 
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by limitation. She did not appeal in the lower appellate Court; and so the 
lower appellate Court also found that the gth gicfendant would not have been 
entitled to recover her share in the property even if the plaintiff had been successful. 
The plaintiff has filed this ee) 


Mr. V. Raniaswami Ayyar contended that although Ex. B, the transaction 
entered into between Ramalakshmi and Chellathammal, is not’a legally binding 
contract, because Chellathammal at that time possessed nothing more than a 
shes successionis, she would be precluded from questioning that contract by the 
principle of estoppel set out in section 43 of the Transfer of Property Act. Segtion 43, 
however, applies only when a party in possession of special knowledge makes an 
incorrect representation tọ the other party to the contract, whereby the other party 
is induced to enter into the contract and the person making the representation 
gets the benefit of it. It cannot reasonably be argued in this appeal that Chellath- 
ammal made dny representation to Ramalakshmi which estops: Chellathammal 
from ‘questioning the right, of the heirs of Ramalakshmi. Chellathammal was a 
young woman who had only just attained majority, whereas Ramalakshmi must 
have been a woman of fifty-five years of age at that time. To say the least, 
Ramalakshmi’s knowledge was equal to that of Chellathammal ; and they entered 
into the contract with their eyes open, though they may not have known that the 
contract they were entering’ into was void. As section 43 does not apply to the 
facts of this case, we have to consider the rights 6f the parties on the footing that 
the contract is void and that Chellathammal has a right to one-third of the suit 
property. It may incidentally be mentioned here that Chellathammal, in pur- 
suance of the agreement Ex. B, entered into possession of the property which fell 
to her share under Ex. B and has apparently been in possession of it ever since. 


© The learned Subordinate Judge held that the plaintiff’s suit must be dismissed 
because she denied the rights pf Chellathammal; agd he quoted as authorities 
Rama Naicken v. Muthayammal* and Ponnayya Tirumalai Vandaya Thevar v. Kanda- 
swami Vandaya Thevar?. In both these cases, however, the plaintiff was granted 
a share of the property although ‘the prayed for the whole of it; and in Ponnayya 
Tirumalai Vandaya Thgvar v. Kahdaswami Vandaya Thevar®, it moreover appears 
that the owner of the other share of the property was not on record. It is true 
that in Ponnayya Thirumalas Vandaya Thevar v. Ramaswami Vandaya Thevay,?, it is said: 
“ Tf he (thé plaintiff) asserted an exclusive title in himself, the suit would be liable to be dismissed.” 
But I have not seen any case in which it was held that a plaintiff who claims the 
whole property must have his suit dismissed. In this case, the plaintiff has set out 
facts which have been assumed to be true for the purposes of the point now under 
appeal ; and # is the Court that has to decide what legal inference has to be drawn 
from the facts. It would seem from thé cases referred to by the learned Subordi- 
nate Judge as well as from Shutari v. The Magnesite Syndicate, Lid.” that the plaintiff 
woukl be‘entitled to at least one-third of ghe property. The plaintiff also claims 
that the ninth defendant should be given one-third of the property. 


The claim of the plaintiff to have a share in the suit property is here opposed 
on two grounds. ‘One is that the plaintiff is basing her claim on a cause of action 
which was not put forward within the period of limitation, and the second is the 
-groundethat I have already mentioned, that she cannot be given even a partial 
share if she denies the rights of the other party. For the first proposition Vazthilingam 
Pillai v. Kandaswami Piflai* has been cited. ¢ That was a case in which the plaintiff 
_ originally claimed as reversioner to the estate of one Dharmalingam Pillai. The 

Courts found that it had not been proved that the property belonged to Dharma- 
lingam Pillai; but that it was the ab#lute property of one Rajamanikathammal. 
The plaintiff therefore sought to amend his plaint and to claim the property as the 
heif of that lady. When he sought to make the amendment, the suit would have 
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been barred ; andsa the amendment was disallowed. That casé seems to me to 
stand on a very differant footing fran the present case, > >- 


Here, the plaintiff placed before the Court All the facts on which she based 
her claim. It is true that she did not deduce her legal position preperly from those 
facts and therefore based her suit on a wrong cause of action ; but it seems to me 
that when a party puts the facts before the Court, it is for the Court to apply the 
correct legal principles and give the plaintiff that which is due to her. The plaintiff 
cannot be non-suited merely because she has not properly appreciated the law 
bearing on the facts which she has set out in the plaint. In Vaithilingam Pillai v. 
Kandaswami Pillai}, the plaintiff sought to put forward an entirely fresh set of facts. 


- In considering the other point, the same facts must be borne in mind, viz., 
that the plaintiff put before the Court all the facts ; but wrongly interpreted them 
aso lead her to assert that Chellathammal had no right at all; but the plaintiff 
at no time said that if Ex. B were held to be not hinding on Chellathammal, Chella- 
thammal would not be entitled jointly with the plaintif® and the ninth defentlant 
to the whole of the property which had descended from Adilakshmi.Mr. Subba Rao 
points out the practical difficulty in passing a decree in a suit in which all the sharers: 
are not on record ; for a partition cannot be ordered in the absence of one of the 
sharers. That difficulty does not however arise in the present case; for since 
Chellathammal lost all right to the land three days after the suit was filed, the 
persons who are now entitled to the property would be the plaintiff, the ninth defend- 
ant, and defendants 1 and 2. Plaintiff would be entitled to one-third, the ninth 
defendant to one-third, and as Chellathammal had not put forward her claim within 
the period of limitation, defendants 1 and 2 would be entitled to the other third. 

Finally, there is the question whether the ninth defendant has Jost her rights 
by not appealing from the decree passed against her in the trial Gourt.. Her answer" 
to that contention is that as the plajntiff brought the suit against trespassers and 
has not denied her title, she“is entitled to recover the whole property from the 
trespassers, though she would be bound to let the ninth defendant into joint possession 
of the property with her after it was recovered. | SIfe points out that it was unneces- 
sary for her to have been impleaded at“all, and that if she had not been impleaded, 
the plaintiff would have been entitled to receive possession of the whole property. 
‘That may be so; but the position seems to me different when the ninth defendant 
is in fact made a party. ‘The plaintiff was certainly not appearing for*her. She 
had an opportunity in the suit and in*the appgal to put forWard her own case. 
As she supported thé plaintiff in the trial Court she did nog there lose her right 
to receive her share of the property ; but the plaintiff did not represent her interest 
either in the lower appellate Court or in this. I do not see how oneesharer can 
claim to recover property on behalf of anothe?® sharer if that sharer is a party to the 
litigation and does not take the necessary steps to support her claim. In Rama Naicken . 
v. Muthayammal?, a co-sharer compounded, her tlaim with the first defendant, the 
trespasser, and the plaintiff was given one ‘half of the property. It ig true that the 
plaintiff there claimed the whole property on the ground that the second defendant 
had lost her right to a share in her husband’s estate through unchastity; but I 
have no doubt that even if she had not made that allegation, she would not have 
been entitled to recover the whole property, when the other co-sharer had compogind- - 
ed her claim by entering into an agreement with, and receiving consideration 
from, the trespasser. I therefore agree with the lower appellate Court that the ninth 
defendant has now lost her right to share @vith the plaintiff if the suit property, 
Subject to the result of the other issues in the case, the plaintiff is entitled to a one- 
third of the suit property. 5. k 

The appeal is allowed in part afid the suit remanded to the trial Court for 
disposal on the other issues. Costs of this appeal will abide the result and be at the 
discretion of the Trial Court. One-third of the Court-fee will be refunded. 


V.ES. ee °” Appeal *allgwed in putt. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


: PRESENT :—MR. JUSTICE WADSWORTH AND Mi. JUSTICE PATANJALI SASTRI, 
Sreemanthu Yarlagadda Sivarami Prasad Bahadur Zamindar 


Garu of Challapalli .. Appellant™ 


V. 
Sri Chelikani Venkatarao and others .. Respondents. 

Madras Agriculturists’ Relief Act (IV of 1938), sections @ and 21—~Hindu joint family—Head of one branch 
adjudged insolvent—Application by sons for benefits af Act—Sustainability. 

A person whose estate has vested in the Official Receiver in insolvency cannot so lêng as that 
vesting continues be deemed to have a saleable interest in that estate. An undischarged insolvent 
therefore lacks the basic qualiftcation for the status of an agriculturist under Madras Act IV of 1938. 
Where there Was at the commencement of the Act an agriculturist family consisting of two branches, 
the head of one branch being a non-agriculturist by reason of the insolvency and the head of another 
branch being an africulturist, the sons of the agriculturist brother will be deemed to be agriculturfts 
while. the sons of the non-agriculturist brether will be deemed to be non-agritulturists. 

Sundaram v. Subba Rao, (1942) 1 M.L.J. 327, relied on. 

Appeals against the orders of the Court of the Subordinate Judge of Cocanada 
dated the 15th day of March, 1940, and made in C, M. P. 595 of 1939 in O. S. 
No. 52 of 1933. 

C. M. P. No. 2598 of 1943-— Petition praying that in the circumstances stated in the afidavit 
filed therewith the High Court will be pleased to direct ag amendment of the counter of the peti- 
tioner to Ie A. No. 595 of 1939 in O. S. No. 52 of 1933 on the file of the Gourt of the Subordinate 
Judge of Cocanada by allowing the following words to be added to paragraph 4 now existing of the 
said counter and in continuation thereof “ at any rate in view of their father being himself a member 
of an agriculturist undivided Hindu family having another branch, that is, the branch of his brother 
Chelikami Venkata Dharma Rao Garu and quite apart from his being a member of an agriculturist 
undivided Hindudamily consisting of himself and his sons the petitioners.” 


°” G. M. P. No. 2539 of 1943.—Petition praying that in the circumstances stated in the affidavit 
filed with G. M, P. No. 2538 of 1939 on the file of the High Court.it will be pleased to direct an 
amendment of the counter of the petftioner to I. A. No. 596 of 1939 in O. S. No. 53 of 1939 on the 
file of the Court of the Subordinate Judge of Cocanada by allowing the following words to be added 
to paragraph 4 now existing of the said counter and in continuation thereof *‘ at any rate in view 
of their father being himself a member®of an agriculturist undivided Hindu family having another 
branch, that is, the branch of his brother Chelikani Surya Rao Garu and quite apart from his 
being a member of an agriculturist undivided Hindu family consisting of himself and his sons the 
petitioners.” A i 

Ch. Raghava Rao for Appellant. r 

V. Govindarajachari and K. Bhimasankaras for Respondents. 

The Judgment of the Court was delivered by a 


Wadsworth, J.—These two appeals arise out of two connected applications 
under sectidh 19 of the Madras Act IV of 1938. The appellant in both cases is 
the decree-holder. The respondents*in A. S. No. 269 were the petitioners in 
J. A. Ng. 595 of 1939 filed in O. S. 52 of 1933. The respondents in A. S. 270 were 
thé petitioners in J. A. 596 of 1939 filed gn O. S. 53 of 1993. Under both decrees, 
the first defendant was the fathér of the present respondents. ‘The question agitated 
in the Court below was whether the respondents here could claim the benefit of 
Act IV of 1938, having regard to the insolvency of their fathers, the first defendant 
in each of the two suits. It is common ground that the decision of the lower Court 
proceeds on a misunderstanding of the law having regard to the rulings of this 
Court. The first defendant in O. S. 52 of 1933, father of the respondents in A. S. 269 
obtained his discharge in insolvency on Ve September, 1938. He was therefore 
an undischarged insolvent when Madra? Act IV of 1938 came into force. The 
first defendant in O. 5. 53 father of the respondents in A. S. 270, obtained his 
discharge in dnsolvency on the, 11{; December, 1937. He was therefore a dis- 
charged insolvent on the date when the Act ¢ame into force, but an undischarged 
insolvent on Ist October, 1937, which would have been a relevant date had he 
himself been applying for the benefits of the Act with reference to section 10. On 
5th April, 1939, defendarfts 2 and 3 in O. S. 52 respondents in A. S. 269, Miled a 





* Appeals Nos. 269 and 270 of 1941 and C.M.P. a7th “March, 1944. 
Nos. 2538 and 2539 of 1943. 2 at 
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suit claiming partitfon ‘from their father and his brother, first defendant in the 
connected matter, alleging that shey began tovlive separately from the year 1924. 
With reference to section 6 of Act IV as interpreted in our decision in Sundaram v. 
Subba Rao’, it becomes a matter of considerable importance whether the fathers 
of the two sets of respondents were or were not divided on 22nd March, 1938, 
when Act IV of. 1938 came into force. We wish to point out that the first clause 
of section 10, which makes the 1st, October, 1937, also one of the crucial dates 
under the Act, refers only to the 4ualifications of a person who himself applies 
for relief under sections 8 and 9, and it will not affect the status of an alleged agri- 
culturist which is of importance only with reference to the application by his sons 
for relief having regard ,to the provisions of section 6. In this Court, the appellant 
has prayed for leave ‘to amend his counter-affidavit filed in each of the two appli- 
qations in the Court below, making an assertion that the father of the respondents 
was a member of an agriculturist undivided family having another branch. These 
amendments have been allowed subject to the right ofẹthe respondents to twiverse 
the allegations therein in suitable pleadings in the lower Court togvhich we propose 
to remand the cases. ‘The lower Court has proceeded on the footing that a person 
who is an insolvent and to whose estate the provisions of section 21 of the Act would 
apply is nevertheless an agriculturist, overlooking thg words in that section 

“if he would have been an agriculturist within the meaning of this Act but for his adjudication 
in insolvency.” s . 
We have to point out that a person whose estate is vested in the Official Receiver 
in insolvency cannot, so long as that vesting continues, be deemed to have a saleable e 
interest in that estate. An undischarged insolvent, therefore, normally lacks the 
basic qualification for the status of an agriculturist under the Act. Settion 21, 
however, applies to the administration of his estate the same principles which 
would have applied, had he not been an insolvent and had he still retained a saleable 
interest in agricultural land} always provided that ‘no dividend has been declared. 
It seems to us that the effect of the insolvency of the two fathers on the applications 
preferred by the sons cannot be properly worked out having regard to the provisjons 
of section 6 of the Act, without a finding on the question whether at the commence- 
ment of the Act, the two fathers, 1st defendant in each of the suits, were divided. | 
We therefore remand the appeals to the lower Cort for,a finding on this question 
after giving the respondents an opportunity to traverse the allegations in ¢he amended 
counter-affidavit of the appellant and after recording sucheevidence as may be 
adduced. Time fot finding, three months. One week thereafter for objections. 

i ik a + % x 


Appeals Nos, 269 and 270 of 1941 coming on for final hearing this day, after 
the receipt of the finding called for by tHe order of the High Court dated 26th 
July, 1943, the Court delivered the following Judgment: 


Wadsworth, 7—These two appeals were remanded to the lower Court fr a 
finding on the question whether at the commencement of Madras,Act IV of 1938 
the first defendant under the decree out of which appeal No. 269 of 1941 arises 
and the first defendant under the decree out of which appeal No. 270 of 1941 arises, 
were divided, they being brothers. The two appeals are ag&inst decisions on 
applications by the sons of these two brothers under section 19 of Act IV ef 1938 
for relief on the footing that they are agriculturists. The lower.Court has found 
that the two brothers were not divided Ki the commencement of the Act, that is to 
say, on 23rd March, 1938. The actual partition asserted by the present respon- 
dents in their affidavits was in the year 1919. The lower Court has given good 
reasons for rejecting this theory of partition gn 1919. The documents filed in the 
case make it quite clear that there ‘was no division at this time and that for many 
years afterwards the brothers remained divided. ə ° 


An attempt has been made in appeal to suggest that though the two brothers 
were not divided in 1919 as asserted in the pleadings, the evidence makes out a 
a ad naka naam hd aana 

I. (4942) 1 M,L.J. 327. j 
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division in or about the year 1924. We are unable to accept this contention even 
if it is open to the respondents in the light of the contentions upon which the parties 
went to trial. It seems to us clear that the two brothers, the fathers of the present 


contesting respondents, were undivided at the time of the commencement of the 
Act. l 


The first defendant in O. S. 52 of 1933 with which we are concerned in Appeal 
No. 269 of 1941 was an insolvent when Act IV came into force. His properties 
having vested in the Official Receiver, he had no saleable interest therein and he 
cannot be deemed to have been an agriculturist. é 


The first defendanı in O. S. 53 of 1933, with which Appeal No. 270 of 1941 is 
concerned had been dischatged in insolvency in December, 1937, Itis not contended 
that apart from the insolvency he was otherwise disqualified for, the status of an 
agriculturist. e ° 

In view of the finding of the lower Court, the position is that there was at the 
commencement of the Act an agriculturist family consisting of two branches, the 
head of one branch being a non-agriculturist, by reason of the insolvency and 
the head of the other branch being an agriculturist. It follows from section 6 
of the Act as interpreted by this Bench in Sundaram v. Subba Rao! that the sons 
of the agriculturist brother will be deemed to be agriculturists and the sons of the 
non-agriculfurist brother will be deemed to be ngn-agriculturists. 


It follows that Appeal Wo. 270 of 1941 which arises out of the application by 
the sons of the agriculturist brother has.to be dismissed with costs. Appeal No. 269 
of 1941, which arises out of the application by the sons of the non-agriculturist 
brother,sis allowed with costs throughout and the application for relief under 
the Act is dismissed. 


B.V.V. ce A. S. 269 of 1941 allowed & 
A. S, 270 of 1941 dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE KUPPUSWAMI AYYAR, 


‘Soorlanarayana Chettiar .. Appellant™ 
ah a 
Shenbagathammal e e .. Respondent. 


Civil Procedure Code (V of t908), Order 21, rule 66—Notice that sale proclamati&® would be settled—Substi- 
tuted service —Does not amount*to clear notice:that validity of execution was in question—Cannot operate as estoppel 
or res judicata. 

In execution of a simple money-decree the decree-holder sought to attach the immovable properties 
of the judgment-debtor. The attachment was raised as the will under which the judgment-debtor 
derived his title did not disclose any such title to the properties as was specified in the execution peti- 
tion.e The*’order however observed that the Mecree-holder will have a right to attach and proceed 
against such interest as the Judgment-dgbtor had in®the properties under the terms of the will. The 
decree-holder then fled an Execution Petition praying for attachment and sale of the defendant’s 
right in the immovable properties mentioned in the petition, which was described as being the right, 
title and interest possessed by the judgment-debtor under the terms of the will. Notice under Order 
21, rule 66, was issueel thrice and the last time it was served by substituted service. The terms of 
the sale proclamation were settled in the absence of the judgment-debtor. The judgment-debtor 
then fil@l an application contending that his interest could not be sold as under the will he had no 
powers of alienation. 

e Held, that (i) the petitioner is not barred by res judicata from pleading that the property is not 
liable to be sold by reason of the order in the p&ior execution petition, as the District Munsiff 
cancelled the attachment in tote and the observation in the order regarding the attachment of such 
rights as the judgment-debtor possessed under the will cannot be taken to be a definite finding or 
decision that suc rights as he had wese agtachable. 

(ii) The petitioner is not estopped from raising this contention by reason of the order in the 
second execution petitéon settling the terms of the sale proclamation, as clear notice that the validity 
of the execution was in question was not given and the party was advised only that the terms of the 
sale proclamation were about tp be set@ed. X 


Fn 








t. (1942) 1 M.L,J° 327. ° 
a A, A. A, O. No. 182 of 1943. = 17th March, 1944. 


IT} SOORIANARAYANA CHETTIAR V. SHENBAGATHAMMAL. 115 


4 


Chidambaram Chettian v. Theivanai Ammal, (1923) 45 M.L.J. 346: 1.L.R. 46 Mad. 768 (F.B.) ; 
Kaliyaperumal Naidu v. pot ele Chettiar, (1927) 27 L.W. 20 and Adilakshmi Ammal v. Srinivasa Goundan, 
(1944) 1 M.L.J. 36, followed. 5 i 

Appeal against the order of the Court of the Subordinate Judge of Tinnevell 
in A. S. No. 17 of 1943 dated the gth day of March, 1943 (E. As No. 518 of 1942 
in O.S. No, 236 of 1937 on the file of the District Munsiff’s Court of Ambasamudram), 

K. Venkateswaran for Appellant. 

S. V. Rama Aiyangar for Respéndent. 

The Court delivered the following 

JupcmMEent.—The appeal arises out of proceedings in execution of the decree 
in O. S. No. 236 of .1g37 on the file of the District Munsiff of Ambasamudram. 
It is a simple money-decree passed in a suit for recovery of money dtie on a pro- 
tnissory note. The first execution petition was filed in 1939 for attachment of the 
immovable properties of the appellant. On a petition filed by the judgment-debtor 
the attachment was cancelled as the will under which the judgment-debtor derived 
his title to the properties did not disclose any such right as w@s specified in the 
execution petition. The attachment, therefore, was withdrawn. There was an 
observation that the decree-holder will have a right to attach and proceed against 
such interest as the judgment-debtor had in these properties under the terms of 
Ex. A. That was only an observation. Nothing further was done on that execution 
petition, and the next petition was filed in 1941 out of the proceeding in which 
this appeal arises. The prayer was for attachment ‘and sale of the defendant’s 
right in the immovables mentioned in the petition, and the right was described 
as being the right, title and interest possessed by the judgment-debtor under the 
terms of the will. The attachment was ordered on the 16th Qctober. Some 
of the properties were attached and items 53 and 97 to 108 were not attached. 
The rest were- attached on, 4th November, 1941, 5th November, 1941, and 6th 
November, 1941. The sale papers and revenue extracts were called for and time 
was extended twice, and it was finally posted to 15th January, 1942, for filing.the 
papers. After the sale papers were returned, ¢ttachments over items 20, 35,036, 
38, 40 to 42, 45, 57, QI, 109 to III, 114, 115, 117, 178, 18% 196, 198 were raised, 
and notice under Order 21, rule 66 was ordered. The defendant was not served,, 
and the notice was affixed as the defendant was veported to have gone to Madura. 
The fresh notice was also affixed, as it was returned that he had gone fo Nagercoil, 
and substituted seryice was ordered, afid it was gerved by affixture at the last known 
place of residence. ‘Then, on 2nd June, 1942, the date ffxed for settling of the 
sale proclamation, the defendant was absent and the properties were directed to be 
sold on 24th July, 1942. The proclamation was settled that day.. Upset price 
was fixed after considering the value give by the plaintiff and that given by the 
amin. On 23rd July, 1942, the judgment-debtor filed an application, E. A. No. 
518 of 1942, for raising the attachment on the ground that the interest" possessed 
by the judgment-debtor cannot be sold in execution of the decree as under the, 
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raising this contention by reason of the order dated 2nd June, 1942, in E. P. No. 435 
of 1941. rg ê Pp 

"Point No. r: The first Court held that in view of an observation in the 
order dated 18th September, 1940, in E. A. No. 465 of 1940, the judgment-debtor 
is estopped from. setting up a plea that the interest which he had under the will 
is not saleable. In that order, the attachment already effected was withdrawn, 
but there was the following observation : 

“It is proper to observe that the decree-holder will have the right to attach and proceed against 

the interest of the judgment-debtor in these properties such rights as are provided for in Ex, A.” 
The appellate Court has not discussed how far this order would operate as res . 
judicata, but seeing that fhe order in that petition cancelled the attachment, the 
observationsewere only by way of obiter dicta and cannot be taken to be a decision 
on the point. The District Munsiff cancelled the attachment in‘toto. The obses- 
vation regarding attachment of such rights as he possessed cannot be taken to amount 
to a definite finding or dedsion that such rights as he had were attachable. “The 
necessity for deciding it would come only after there is a prayer for attaching that 
right. So that order cannot operate as res judicata. The necessity for deciding 
this question arose only when E. P. No. 435 of 1941 was filed. The attachment 
was ordered after calling upan the decree-holder to produce the copy of the will, 
and in the endorsement representing the E. P., it was stated that the judgment- 
debtor hadea life-interest in these properties and “that such a right could be sold 
in executidn, vide endorsement of return dated 8th October, 1941. Subsequently 
the order directing the attachment of the properties was passed on 16th October, 
1941 and after attachment the sale papers were filed. Notice under Order 21, 
rule 66 =was issued thrice and the last time it was served by substituted service. 
The learned Sifbordinate Judge observes that in the circumstances of the case, it 
was difficult to believe that the judgment-debtor had no knowledge of the execution 
proceedings at the time of the Settlement of the proclamation of sale and that his 
case had not been reasonably made out. He therefore found that the judgment- 
debtor was aware of the attachmeat and had notice of the date fixed for the settle- 
ment of the proclamation of sale. THis is a firtding of fact binding upon this Court. 


_. Then the next point for consideration is whether not having appeared in 
Court after he was made aware of the execution proceedings and after he was 
validly served with notice under Order 21 rule 66, it would be open to him to 
raise the objection that the properties could mot be sold. Whatever might be said 
with regard to the order directing attachment which was pasSed without notice, 
the order passed on 2nd June, 1942, directing the sale of the properties clearly 
amounts to a finding that the properties were liable to be sold and could be sold in 
execution of the decree. That orderetherefore might operate as res judicata in 
which case the proper course for the judgment-debtor would be to file an appeal 
agaipst the order directing the sale? As pointed out in Maharajah of Cochin v. 
Thupran}, some of the matters decided by the Court in approving the sale procla- 
nation are of cofirse administrative only, but the question as to whether the decision 
of the Court would be final or not will depend upon the nature of the decision. 
The decision alleged to have béen made in this case, the correctness of which is 
questioned, is the decision on the point whether the properties could be sold or not. 
The C®urt has necessarily to decide whether the property could be sold or not 
before it directs the sale of the properties. Though the question could be decided 
before an order for ateachment could be nfade, still it must necessarily be decided 
. at the time when the order directing the sale is passed. In this case, the will had 
been produced and the decree-holder’s contention was that the right under the 
will was capabfe of being attachetl afd sold, as is clear from the endorsement on 
the executioh petition made at the time of its re-presentation and referred to above. 
It is contended that if the petitioner had knowledge of the execution proceedings 
and also had notice under Oxder 21,érule 66, as was found by the learned Subordcnate 
Judge, then it was™ħis duty to have come and opposed the claim of the decree-holder 
re RT e 
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to have an order directing the sale of the items passed. He did not do so, nor did 
he take the matter in appeal. That order, therefore, it is contended will operate 
as res judicata. For the appellant, it is contertded on the strength of the decision 
of the Full Bench in Chidambaram Chetti v. Theivanai Ammal! that the fact that 
the appellant did not attend the Court at the hearing of the application to settle 
the terms of the sale proclamation could not estop him from disputing the liability 
of the property from being attached. No doubt in that case the objection raised 
by the judgment-debtor as regards the liability of the property to be attached was 
made after notice was issued under Order 21, rule 66 and he was absent on the 
date of the hearing. But then as pointed out by a Bench of this Court in Kaliya- 
perumal Naidu v. Subramaniam Chettiar®, the question turns on the particular cir- 
cumstances of each case, and this was emphasized in Chidambaram Chetti v. Thetvanat 
Ammall. It was‘also pointed out in that case that a material .consideration was 
whether clear notice that the validity of the execution was in question had been 
given to a party who was advised that the terms of the proclamation were about 
to be settled, and it was found that the party had no notice of attachgient. Oldfield, J., 
remarked that failure to raise the question of ownership in the proclamation 
proceedings did not constitute res judicata. Schwabe, G.J., also observed that the 
decision in that case was confined to the particular facts of the case. In this 
case we have the definite finding of the lower appellate Court that the appellant, 
the judgment-debtor, was awar@ of the attachment and had notice of the date 
fixed for the settlement of the proclamation. In <Adilakshmi Ammal vè Srinivasa 
Goundan® also, Horwill, J., pointed out that the learned Judges in the Full Bench 
decision in Chidambaram Chetti v. Theivanai Ammal! were at pains to point out that 
their decision was limited to the facts of the case. Now, in this case, there is also 
this important fact, namely, that even in the prior execution petftion, when the 
properties were sought to be sold the petitioner raised the objection about the 
attachment and on his application’ the attachment’ was cancelled with the obser- 
vation that the right, title and interest which the judgment-debtor had under the 
will might be proceeded against by way of attachment. s 


-~ Can it be said in this case that when the 4ppellant received notice under Order 
21, rule 66, he had any information as to what the properties were that were brought 
for sale? I have sent for the notice and I find theJist of properties is not given in it. ” 
All that is stated therein is that the date had been fixed for settling the erms of the 
proclamation. The case is therefore on all fours with the case of the Full Bench 
in Chidambaram Chefti v. Theivanai Ammal! and’ following the decision in that case 
I find that the appellant is not barred by res judicata from raising the plea that the 
properties are not liable to be sold merely by reason of the fact that he failed to be 
present on the date of hearing fixed for settling the proclamation. 

The appeal is allowed. The order of the lower appellate Court is set aside 
and the petition is remanded to the first Couft for considering the question as tò 
whether the properties are liable to be Sold in execution or not and proceed with 
the petition. : 

The costs of this appeal as also the costs of the lower appellate Court will follow 
and abide the final result of the execution petition. : 

V.P.S. — Petition renganded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SOMAYYA. ° 


Munaganoori Ramayya (died) and others .. Appellants” 
U. s 5 
Idamakanty Veerabhadrachari and ‘another ..  Bespondents. 


Limitation Act (IX of 1908), section 7—Daughter’s sons of the last mal® hdlder, a Hindu— 
Alienation by limited owner—Suit by the daughter's sons to set aside alienation—Limitation. 


1. (1923) 45 M.L.J. 346 : I.L.R. 46 Mad. 768 2. e 27 L.W. 20 at 22, 
.B.). 3. (1944) 1 M.L.J. 36. 
* S. A, No. 164 of 1943. a5th July, 1944. 
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Two sons of a daughter of the last male holder filed a suit to set aside an alienation made by 
the limited owner. The elder of the two brothers attained majority more than three years before the 
suit while the younger remained a, minor. On the question whether the suit is barred 
by Jimitation, — i 

Held, that the property in question not being coparcenary property in the strict sense of the term 
under the Hindu law, the elder brother is not a person entitled to give a valid discharge on 
behalf of the younger brother ; hence the suit was clearly in time as regards the latter. 


Held, further, that even as regards the elder brother, time does not begin to run until all the 
persons entitled to sue become majors, the case being onetof several persons jointly entitled to institute 
a suit, 

Appeal against the decree of the Court of the Subordinate Judge of Kurnool, 
dated 15th September, 1942, in A. S. No. 25 of 1942, preferred against the decree ' 
of the Court, of the Distriét Munsiff of Markapur in O. S. No..566 of 1936. 


W. K odandgramayya for Appellants. ° 
P. C. Parthasarathy Aiyangar for Respondents. : 
Phe Court delivered the following 


Jupement.—T wo sons of a daughter of the last male holder filed the suit out of 
which this appeal arises for setting aside an alienation made by the limited owner 
and for recovery of possession. The elder of the two attained majority more than 
three years before suit, but-*the younger was a minor until within three years 
before the suit. The question is whether the sut is barred by limitation either 
as regards both or at least As regards the elder. 


The learned advocate for the defendants-appellants contends that the right 
which the plaintiffs seek to enforce in this suit is not a joint right within section 7 
of the Limitation Act. It is also said that the elder of them could give a discharge 
on behalf of tlte younger. The last point may be taken up first. The property 
in question devolved on the two grandsons with mutual rights of survivorship 
as held by the Judicial Committee in Venkayammt Garu w. Venkataramanayyamma'. But 
as the Judicial Committee explained the position in the later decisionin Muhammad 
Husain Khan v. Kishva Nandan Sahgi*, the right which descends to a daughter’s son 
is not such as would enable a son of the latter to claim a right by birth in it. If 
there are two sons of*one daughter, the effect of the later decision is that though 

"the two sons may take the property with rights of survivorship, it is not coparcenary 
property ingthe strict limited sense in which it is used under the Hinda law. It is 
only with respect to, coparcenary property, that the elder becomes the manager 
under the Hindu law and is therefore entitled to give a validedischarge on behalf 
of the younger brother. The property in question not being coparcenary property 
under the Hindu law, the elder brother is not entitled to give a valid discharge 
on behalf of the younger. The suit is thgrefore clearly in time as regards the younger 
one. ; 


e ,As regards the other member, d am of opinion that this is a case of several 
persons being jointly entitled to, institute & suit. The two sons of a daughter take 
the property with mutual rights of survivorship as decided by the earlier of the 
two decisions just referred to. If there is a mutual right of survivorship, it is 
strictly a case of joint tenancy. A case of joint tenancy is clearly covered by the 
expression “ one of several persons jointly entitled: to institute a suit.” The right 
itself $ joint. In the absence of a partition or other circumstances putting an end 
to the joint tenancy, the property will survive to the survivor. Under these cir- 
cumstances, it is impossible to say that ¢ is not a case of several persons being 
jointly entitled to institute a suit. I therefore hold that even as regards the elder, 
time does not begin to run until all the persons entitled to sue become majors. 


_ The second appeal therefore*fail€ and is dismissed with costs. 
. {No leave). «, l 


K.C. 6 — -Appeal disgrissed. 
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tij SRINIVASA RAO, Ín ré. i18 
IN THE:HWGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRè Justice KUPPUSWAMI AYYAR. : 
i 


P. Srinivasa Rao .. Petitioner. * 


Madras Prevention of Adulteration Act (III of 1918), section 5—Ghee in a tin kept in a ghee shop found 
to be adulterated—Presumption that it was kept there for sale, is rebuttable—Evidence that it was kept for testing 
and no sag that it was offered for sale-—Conviction for offence punishable under section 5 (x) (a) and (b) 
unsustainable. a 


In a prosecution for an offence under section 5 (2) of the Madras Prevention of Adulteration 
Act, the esimption that any food found in the possession of a person who is in the habit of manu 
facturing or storing like articles for sale has been manufactured or stored by such person for sale, 
can be rebutted. Accordingly where in respect of a tin of adulterated ghee kept in a shop there is 
evidence that it was kept there for test and not for sale and there is no evidence that the ghee was 
SEN for sale the shbop-kegper cannot be found to be guilty of any offence punishable under section 
5 (1) (a) and (b) of the Madras Prevention of Adulteration Act. ~ è 


Petition under sections 435 and 439, Crimfnal Proçedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Second Presidency 


Magistrate of the Court of the Presidency Magistrates, G. T., Madras, in M. C. 
No. 241 of 1943, dated 18th September, 1943. 


V. Rajagopala Mudaliar for Petitioner. °. 
The Crown Prosecutor (P.°%Govznda Menon) on behalf of the Crowa. 


The Court delivered the following 


Jupcmenr.—The petitioner was convicted by the Second Presidency Magistrate 


of Madras for an offence punishable under section 5 (1) (c) and (4) of the Madras 
Prevention of Adulteration Act read with rules 28 and 29 of the Madras Prevention 
of Adilteration Rules of 1932 and sentenced to pay a fine of Rs. 200 with simple 
imprisonment for four months in default. In the charge sheet that was laid by 
the Corporation it was stated that on the goth March, 1943, the petitioner stored 
and offered for sale food described as ghee which was not of the nature of substance 
or quality which it purported or was represented to be for fhe reason that it con- 
tained an admixture of 80 per cent. of foreign fat and thereby committed an offence. 
punishable ynder section 5 (1) (a) and (b). The Magistrate found him guilty under 
that section on the evidence of P. W. 1 the Inspector. ‘There is absolutely*no evidence 
to show that the petitioner offered fot sale that ghee. The*only evidence is that 
the ghee was kept in a tin which was in the shop of the petitioner. According to 
P. W. 1 when he entered the shop he found two tins. He selected the particular tin 
which was in the rear and wanted a sample of the same. The petitioner was not in 
“the shop then. There was there then ony his servant. The master came subse- 
quently and the ghee was taken from that tin. According to the petitioner’s case, 
the ghee in that tin was not for sale. e says that he told the Inspector soeandl 
that it was kept there only for test and that theres was a label to show that it was 
not for sale. P. W. 1 stated that the petitioner had a slip of paper*in his hand and 
that he showed it to him and that the slip shown to him purported to indicate that 
the contents of the tin were not for sale. He added in cross-examination that the 
tin from which he took the sample was by the.side of a chair which was adjoining 
the rear wall of the shop. It is urged by the learned Crown Prosecutor that under 
section 5 (2) of the Act that in every prosecution for an offence against this section, 
the Court may presume that any food ound in the possessién of a person who is 


in the habit of manufacturing or storing like’ articles for sale, has been manufactured -° 


or stored by such person for sale. It is not an irrebuttable presumption. It can 
be rebutted. In this case it has been rebutf&d by the fact that even at the time 
when the Inspector came it was mentioned to him that the ghee was not for sale and 
that yy was kept in the rear of the shop near the chair adjoining the rear wall. In 
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Ex. A which was obtained by the Health Inspector from the petitioner at the time 
of the taking of the sample it was stated “ This ghee under test. Now not for sale. 
After test it is for sale. There isa label on the tin.” So even in the receipt obtained 
from the petitioner at the time of the taking of the sample it was mentioned to the 
knowledge of the ‘Inspector that there was a label on the tin. It does not appear 
that he objected to the statement of that fact in the receipt. Now in Court he 
stated that there was no label on the tin. I do not think the Magistrate was justified 
in accepting this statement of the witness in the face of what is stated in Ex. A. 
The petitioner had stated even at the time that the tin was not for sale gnd had 
a label that it was not for sale. I therefore do not think it ought to be presumed 
that the ghee that was kept in the tin was offered for sale or stored for sale. Since 
there is no ewidence that the ghee was offered for sale and sinct in the circumstances 
of the case it could not be presumed that that ghee was stored there for sale, the 
petitioner could*not be found guilty of any offence punishable under section 5 (1) (a) 
and (b) of the Madras Preyention ‘of Adulteration Act. I set aside the conviction 
and sentence andyacguit the petitioner. 


KS. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice Byers. 
Kontam Hampiah and other j .. Petitioners,” 


Criminal Procedure Code (V of 1898), sections 112, 114 and 117 (3)—Scope—Appearanee of counter- 
petitioners—Procedure—Taking of preliminary bonds—Order regarding custody. 


Section 114, Criminal Procedure Code, is applicable: only to the stage prior to the service 
of the preliminary order under section 112 of the Code, and it can have no application as a 
preventive measure after the counter-petitioners have appeared in order to show cause. If 
speedy remedy is considered desirablg after appearance has been entered, preliminary bonds can 
be taken under section 117 (3) of the Code; and pending their completion, the counter-petitioners 
can,be held in custody or in default of execution they can be keptin custody until the inquiry 
is completed. è 


Case referred for the orders of the High Court under section 438 of the Criminal 
-Procedure Code by the District Magistrate of Bellary in his letter dated 29th May, 


1944. e e 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
e 
The Court made «the following 


ORDER. This reference by the learned District Magistrate of Bellary arises 
out of an order for arrest directed by the Sub-Divisional Magistrate of Adoni under 
section 114 of the Code of Criminal Procedure. As the learned District Magistrate 
Kas pointed out in his order of referéhce, this section is applicable only to the stage 
prior to the service of the preliminary order under section 112 of the Code and it 
can have no application as a preventive measure after the counter-petitioners have 
appeared in order to show cause. If speedy remedy is considered desirable after 
appearance has been entered, there is section 117 (3) under which preliminary 
bonds can be taken, as they have been taken in this case, and pending their com- 
pletion the counter-petitioners can be held in custody, or in default of execution 
they can be kept in custody until the inquiry is completed. The order of the 
Sub-Divisional Magistrate is clearly with8ut-jurisdiction and is ordered to be set 
aside. As the learned District Magistrate has already enlarged the counter-peti- 
tioners on bail no further orders in this respect are necessary. 


B.V.V?: | — Petition allowed. 
. 6 
DL TELAT TSN EE ae NG BER NGET Ka KA ELAN KG ELEK BEN EE NGA. ta 
a > l 
*Cr. R. C. No. 431 of 1944. goth June, 1944. 


(Case Referred No, 20 of 1944.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice WaDSwORTH AND’ Mr. JusTIcE PATANJALI SASTRI, 


Karri Sitaramiah and others ae Petitioners* 
U. : . 
Venkadaru Sarvayya Dubacherla and others .. Respondents. 


Civil Procedure Code (V of 1908), section 151——Order 4r, rule 2r—Application for excusing delay in setting 
aside an ex parte decree passed in appeal—Limgtation Act (IX of 1908), section 5 and Article 16g—WSection 5 
not applicable to applications under Order gr, rule 21. 

It isgettled so far as the Madras High Court is concerned, that the inherent power of the Court 
under section 151, Civil Procedure Code cannot be utilised to take the place of an express provision 
extending section 5 of the Limitation Act to an application, under Order 41, rule 21 of the Civil 
Procedure Code, to excuse the delay in seeking to set aside an ex parle decree passed jn appeal, 


It is a matter for consideration whether it is desirable to frame a rule similar to sub-rule (2) 
of Order 41, rule 19 so as to make the provisions of section 5, Limitation Act *applicable to appli- 
cations under Order 41, rule 21, 3 , 

Petition praying that in the circumstances state? in the affidavit file with 
S. R. No. 9543 of 1944, the High Court will be pleased to excuse%the delay in filing 
S. R. No. 9543 of 1944, petition to set aside the ex parte decree passed on 2nd Decem- 
ber 1943 in Appeal No. 169 of 1941 preferred to the High Court against the decree 
of the Sub-Court of Ellore in O. S. No. 1g of 1939. °. 


V. Suryanarayana for Petitiqners. 3 
V. Rangachari, for 1st Respondent. à ' 
T. Ramamurti for advocate and court guardian for 2 to 4 Respondents. 
The Order of the Court was made by 


Wadsworth, J.—This is an application to excuse the delay in seeking to set 
aside the ex parte decree passed in A. S. No. 169 of 1941 on 2nd December, 1943. 
The applicants were respondents 1 to g and 12 in the appeal. In the appeal there 
were fourteen respondents, three of*whom were actttally represented by an advocate 
who was appointed guardian-ad litem by the Court. The present applicants en- 
trusted their case to Mr. Srikantiah, an advocate,of this Court. He did not appear 
when the appeal was heard and judgment was pronounced after hearing the court 
guardian appearing for the minor respondents. According to the contentions in 
the affidavit of the applicants, they came to know on rth February, 1944, when 
execution was being taken out, that the High Court had passed a decree in the 
appeal. On 18th February, one of them came to Madras te make enquiries from 
Mr. Srikantiah and found that he had left Madras one year previously and given 
up practice and that his whereabouts were not known. We are informed that the 
gentleman is now on military service. The present application to excuse he delay 
was presented on goth March, 1944, and ¿he question is whether such an appli- 
“ cation lies as a matter of law, assuming the allegations of the petitioners to be correct. 

Under Order 41, rule 21, of the Civil Procedure Code where an appeal is 
heard ex parte and judgment is pronounced against the respondent, he may apply to 
the appellate Court to rehear the appeal, but must satisfy the Court ether that notice 
was not duly served or that he was prevented by sufficient cause from appearing 
when the appeal was called on for hearing. It is conceded in the present case 
that notice was duly served and although an attempt has been made to suggest 
that the words “he was prevented by sufficient cause from appearing ” applied 
only to the party himself and not to the advocate who represents him in the appeal, 
we bind it difficult to accept this contengon. Under Article 469 of the Limitation 
Act the period fixed for an application for the rehearing of an appeal heard ex parte 
is thirty days from the date of the decree in appeal when notice of appeal has been 
served. Section 5 of the Limitation Act pemmits an extension of “time for filing 
applications only if this section has been made applicable to such applications 
by or under any enactment. It is conceded that there is no efactment extending 
the prgvisions of section 5 of Limitation Act to ajeplications under Order 41, rule 21, 
although a rule has been framed by this High Court extending*the provisions of 
a SPE ea SAN SAR sa a A Maka a, 
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section 5 to the somewhat similar applications under rule 19 ofyOrder 41. It seems 
to be settled so far as this High Court is concerneg by the decision in Krishnaswami 
v. Ghangalrayal, that the inherent powers of the Court under section 151 of the 
Civil Procedure Code cannot be utilised to take the place of an express provision 
extending section's of the Limitation Act to an application of this kind. The 
result seems to be that there is no provision of law under which the prayer in this 
petition can be granted. It is a matter for consideration whether it is desirable 
to frame a rule similar to sub-rule (2) of rule*rg9 of Order 41, so as to make the 
provisions of section 5 of the Limitation Act applicable to a petition under, rule 21 
of Order 41. In the absence of any such rule we have no option but to dismiss 
this application with costs. 


K.G. e — = Application rejected. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 


PRESENT :—SIR ALFRED HENR® LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
KrisHRaswamMi AYYANGAR.® 


P. K. Chinnaswami .. Appellant” 
v 


C. Doctor and Co., Textile and Air Conditioning Engineers, 41-A, 
Bruce Street, Bombay Fort, by its managing proprietor, Mr.Vadilal. Respondent. 
Contract—*Ageney—Introduction of prospective buyer resulting in contract for supply of goods— Undertaking 


to pay commission of fixed amount “ after expiry and conclusion of the business "—No right to the amount 
unless contract ts completed by acceptance of and payment for the goods. 


As a result of the plaintiff’s introducing to the defendant a customer, a contract for the supply 
of two sets of machinery to the customer was entered into and the defendant wrote to the plaintiff 
a letter undertaking to pay a sum of Rs. 6,000 “‘ after the satisfactory expiry and conclusion of the 
business”, Subsequently as the customer was not in a position to pay for the two sets of machinery, 
as the result of further negotiations a fresh contract for the supply of only one set of machinery was 
entered into and that contract was dulyefulfilled. In a clainf by the plaintiff for the Rs. 6,000 according 
to the defendant’s undertaking, a decree for Rs. 3,000 in respect of the second contract was given. 
On appeal, the plaintiff contended that as a contract for the supply of two sets of machinery was 
entered into as a result of the introduction by him, he was entitled to the full amount of Rs. 6,000. 


Held, that the words “after the expiry and concluSion of the business ” mean payment only on 
the completion of the contfact which would only take place after the goods had been shipped and 
“the buyers had paid for them against delivery of the shipping documents, or of the goods. As that con- 
tract was not fulhled, the plaint#f by re@son of his own contract of agency wes not gntitled “to the 
Rs. 6,000. 


Case-law discussed. 


Appeal against the decree of the Court of the Subordinate fudge of Coimbatore 
in O. S. No. 198 of 1940. 

K. V. Ramachandra Aiyar and S. Thiyagaraja Aiyar for Appellant. 

S. Panchapagesa Sastri and P. S. Rdmachandran for Respondent. 

The Judgment of the Court was delivered by 


k 

“The Chief Fustice.—The plaintiff in this suit is a commission agent. In 1937 
and 1938 the defendants were dtting as the agents of a German firm named Rich 
Hartmann, whose business was the manufacture of cotton machinery at Chemnitz 
in Germany. The defendants employed the plaintiff to introduce them to the 
management of the Kumaran Mills, Ltd., a company carrying on business at 
Coimlatore. As the result of the plaintiff’s introduction to the management of 
the Kumaran Mills, Ltd., a contract was entered into under which the firm of Rich 
Hartmann were to sel] and the Kumaran NI Ltd., were to buy two sets of cotton 
spinning machinery at the price of £ 24,4065 packed and delivered F.O.B. Hamburg. 
The contract further provided that confirmation should be obtained from the 
manufacturers,on which event the byyers were to pay to the defendants Rs. 25,000 
and the balance of the £ 24,400 Be tae delivéry of the shipping documents. On 
the same day (the goth November, 1937) the defendants’ manager wrote to the 
plaintiff this letter— è N 
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, _“ Allow me to tenger my heartfelt thanks for your valuable assistance in my booking the order 
for Messrs. Kumaran Mills, Ltd., and as a token of my appreciation, I hereby undertake to pay a 
sum of Rs. 6,000 (Rupees six thousand} after the satisfaftory expiry and conclusion of the Kumaran 
business.” 


The next day Kumaran Mills, Ltd., deposited with the defendants Rs. 10,000 on 
account of the Rs. 25,000 which was to be paid on confirmation of the contract 
being received from the manufacturers. The confirmation was in fact received on 
the 17th February, 1938. On the 4th March, 1938, the buyers made a further 
paymegt of Rs. 5,000. They did not pay the balance of Rs. 10,000 and apparently 
were not in a position todo so. As the result of further negotiations a fresh contract 
was entered into, under which the manufacturers were, to supply only one set of 
cotton spinning machinery, the price being £ 12,873-10-0, This econtract was 
fulfilled. l p 


The plaintiff then instituted a suit in the Court of the Subordinate Judge of 
Coimbatore to recover the sum of Rs. 6,000 which he alleged he was enñtled to 
under the letter written to him by the defendants on the 30th November, 1937. 
The Subordinate Judge held that as the original contract had not been fulfilled 
he was not entitled to Rs. 6,000, but he gave him a decree for Rs. 3,000 in respect 
of the second contract. This amount was based on the fact that the second contract 
represented only half the value of the first contract. The plaintiff has appealed. 
He says that inasmuch as he introduced the defendants to the Kumarane Mills Ltd., 
and a contract for the supply of two sets of cotton spinning machinery was entered 
into, he is entitled to the full amount of Rs. 6,000. The defendants resist this 
claim. They say that the words “ after the satisfactory expiry and conclusion of 
the Kumaran business” must be construed as meaning that he was to get the 
Rs. 6,000 only in the event of the first contract being carried through, that is, delivery 
of the machinery by the manufacturers and paymeat for it by Kumaran Mills, Ltd. 
The defendants have not in this Court challenged the correctness of the Subordinate- 
Judge’s finding that they are liable for Rs. 3,000. . 


Before examining the meaning? to be Attached to the words “ after the satis 
factory expiry and conclusion of the Kumaran business,’’*we will refer to certain 
of the authorities which have been quoted in thg course of the arguments, as these 
are helpful. In Luxor (Estbourne) Lid. v. Cooper}, Viscount Simon, Je.C. discussed 
the various classes of cases relating to the remunerationeof commission agents. 
The first class is that in which the agent is prémised a commission by his principal 
if he succeeds in introducing to his principal a person Who makes an adequate 
offer, usually an offer of not less than the stipulated amount. The second class is 
that in which the property is put into the hands of the agent to dispose of for the 
owner, and the agent accepts the employment and expends money and time in 
endeavouring to carry it out. The third class is'that where, by the express language 
of the contract, the agent is promised fis commission only upon completion of the 
transaction which he is endeavouring to bring about between the offeror and his 
principal. The plaintiff contends that this case falls within the first class. The 
defendants contend that it falls within the third category. If the: case 
falls within the first class, there can be no doubt that the plaintiff will be 
entitled to succeed in the appeal, but otherwise, if it falls within the th@d class. 
The Privy Council pointed out in the recent case of Valarshak Seth Apcar v. Standard 
Coal Co., Lid.*, that a broker who is engployed by a seller to introduce him to a pros- 
pective purchaser is entitled to be paid whatever is in the circumstances the usuak 
commission on all contracts resulting from the introduction. This statement of 
the law, of course, implies that there is no \orttract to the contrary . If the case 
falls within the third category, the plaintiff must fail because the authorities show 
that the word “completion” must be taken to mean the performance of the contact, 
tha#is, the delivery of the goods and the payrhent for them. 


ge 
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In Chapman v. Winson}, the contract between the principal and the commission 
agent was couched in these terms :* r ‘ 

HEIP your friend is named and introductd within one week, and becomes the purchaser of the 
above hotel, you shall be paid as and by way of commission a sum of £ 50 when and if the purchase 
is completed by private treaty.” 

The Court of Appeal, reversing the decision of the Divisional Court, held that 
the word “ completed ” meant completed in the legal sense by the payment of the 
purchase money. The buyer did not pay the phrchase money and the contract fell 
through. Consequently it was held that the agent was not entitled to the commission. 
Collins, M.R., said, that the word “‘ completed ’? meant an introduction and agree- 
ment resulting in completion, which involved the payment of the purchase money. 
The judgment in that ca$e ‘is in accordance with the judgment of the Court of 
Appeal in Rattams v. Tompkins? and Lott v. Outhwaite’, : š 

In Martin v. Perry and Daw‘, the plaintiff engaged the defendants as agents 
to finda purchaser for his business; commission being payable “on a sale being 
effected.” The pyrchaser did not complete the contract. It was there held that 
a sale is not effected unless (a) one introduces a purchaser who pursues the matter 
to completion, or (b) one introduces a purchaser who at all times and at the proper 
time is ready, able and willing to execute the contract into which he enters. 

It follows that if the words “ after the satisfactory expiry and conclusion of 
the Kumaran business ” contained in the letter of the goth November, 1937, mean 
payment only on the completion of the contract, the plaintiff is not entitled to the 
balance of Rs. 3,000. In our opinion, this is the only meaning which can reasonably 
be given to these words. “The Kumaran Business” was the contract which the 
Kumaran Mills, Ltd., had entered into with the agents of the firm of Rich Hartmann, 
to buy two sets of cotton spinning machinery at the price of £ 24,400, and the 
“ satisfactory expiry and conclusion ” of that contract would only take place after 
the goods had been shipped and the buyers had paid fbr them against delivery of 
the shipping documents, or of the goods. As that contract was not fulfilled, the 
plaintiff by reason of his own contract of agency was not entitled to the Rs. 6,000. 


The appeal fails apd is dismissed with costs. 
- KS. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prestnt :—Mr. Justice KUPPUSWAMI Alvar. | 


Arumughathammal œ .. Appellant! 
U. 
Seth Mangoorhal Lunida Singh Firm through its managing partner 
and agent, Jethanand and another .. Respondents. 


e Cigil Procedure Code (V of 1908), Order 21, sule 89—Proper deposit under—Sale of properties in different 
lots—Applicant interested in one lot only—Deposit of sale pice of that lot only and also the 5 per cent. thereon— 
Not sufficient compliance with the provisions of Order 21, rule 8g—Auction purchaser can object to inadequacy of 
deposit though decree-holder may not object. 

An applicant under Order 21, rule 89, Civil Procedure Code was interested in only one of the 
several lots in which the properties of the judgment-debtor were sold in execution of a decree against 
him. She deposited the sale price of that particular lot and also the five per cent. thereon. Though 
the decreeholder had no objection to the sale being set aside, the auction purchaser of that lot opposed 
the application on the ground that the amount specified in the proclamation of sale had not been 
deposited. On a contention that it was not open to him to raise such an objection, 

Held, that the moment 4 property is sold in aucthn, the auction purchaser gets the right to the 

foroperties subject to this, namely, that the sale shall not be set aside by the Court except when the 
terms of Order 21, rule 8g are strictly complied with and deposits of the sums of money required 
by the Code are made into Court. Ifthe agen laid down in that rule are not complied with the 
auction purchaser has an indefeasible right tofthe property. In the present case, those provisions 
had not been complied with and the applicant was therefore not entitled to have the sale set aside. 


© 6 ` 
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. Appeal againststhe order of the Court of the Subordinate Judge of Madura 
in E. A. No. 289 of 1933 in O. & No. 114 of 1981. 


C. S. Venkatachariar, D. Ramaswami Aiyangar and S. Kuppuswami for Appellant. 
K. S. Rajagopala Aiyangar and N. S. Srinivasan for Respondents. 
The Court delivered the following 


JUDGMENT.— The appellant wag the purchaser of a certain property which was 
brought for sale in execution of a mortgage decree. There were several lots and 
one of hem, lot 9, was purchased by the petitioner. The second respondent 
purchased that lot in Court auction for Rs. 480 on the 15th: March, 
1943. Within a month from the date of that” sale, the petitioner 
who purchased the property, according to her, under the impression 
that it was unencumbered, found that it was sold at the instance of a 
decree-holder who had obtained a decree on a tmortgagg executed prior to her sale, 
and in order to save the property filed the petition out of which puis appeal arises. 
She deposited five per cent. of the purchase money for this lot as she was interested 
only in it, as also the price for which the property was sold in Court auction. When 
notice was issued to the decree-holder as well as the auction purchaser, the decree- 
holder stated that he had no objection to the petitidn, but the auction purchaser 
opposed it on the ground that tle money that ought to have been deposited as per 
the terms of Order 21, rule 89 of the Civil Procedure Gode had not been deposited. 
Under that rule it is the entire amount due under the decree that had to be deposited | 
in addition to the five per cent. As the amount deposited by the petitioner was not 
the entire amount due under the decree but only the amount realised by the sale of 
the one lot in which she is interested, he pleaded that the petitioner Was not entitled 
to the relief claimed. The learned Subordinate Judge of Madura dismissed the 
petition on the ground that éhe entire amount required by Order 21, rule 89 to be 
deposited had not been deposited. 


It is urged for the petitioners before me that uhder the terms of Order 21, rule8o, 
the petitioner had no doubt to deposit, for payment to the purchaser a sum equal to 
five per cent. of the purchase money and for payment to the decree-holder. the. 
amount specified in the proclamation of sale as that forethe recovery of which the 
sale was ordered, less any amount which may, since the date of that pfoclamation 
of sale, have been recovered by the dtcree-holger ; but since the payment of the 
latter amount, that*is, the amount specified in the proclamation of sale, was for 
the benefit of the decree-holder and as in this case the decree-holder had no objection 
to the petition being ordered, it will not be open to the purchaser to oppose the 
petition on the ground that the correct anfount payable to the decree-holder had 
not been paid into Court. The question for consideration therefore is whether 
it is not open to the purchaser to insist on th® provisions of the rule being strictl¥ 
complied with and to oppose the grant of the remedy to the petitioner if it had 
not been so complied with. In this case it was only after the petition was filed and 
aiter notice had gone to the decree-holder which was nearly three months after the 
sale that the decree-holder stated that he had no objection to tlre petition, and to 
the sale being set aside. If the decree-holder received the amount due to him on 
a date later than thirty days after the sale, will it be open to the Court to se? aside 
the sale merely because he has no objection? The moment a property is sold 
in auction, the auction purchaser gets the right to the properties subject to this, 
namely that the sale shall not be set aside by the Court except when the terms of * 
Order 21, rule 89 are strictly complied with and deposits of the sums of money 
required by the Code are made into Court. “if ‘the conditions laid down in that 
rule are not complied with the auction purchaser has an indefgasible right to the 
a eh And those provisions have not been complied with in this case by the 
petiticfer. e a 

It is nextestated for the appellant that, if the auction purchaser is not anxious 
to get the five per. cent. of the purchase money, it will not be open to the decree- 
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holder to oppose a petition for setting aside the sale. I am nottsure if this is correct 
in, view of the conditions laid down in the rule. è ‘ 

. In these circumstances I think the Subordinate Judge was justified in finding 
that, inasmuch as the petitioner has not fulfilled the conditions provided in Order 21, 
rule 89, he is not entitled to have the sale set aside. The appeal fails and is dismissed 
with costs of the second respondent. 


V.S. — 4 Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ? 
PRESENT :— SIR ALFRED Henry Lions. Leacu, Chief Justice AND MR, JUSTICE 


KRISHNASWAMI AYYANGAR. . 

Gadiraju Lakshmipathiraju, minor by natural father and next friend 
Gadiraju Venkatapathi Raju .. Appellant*e 
< U. ° l 

Gadiraju Sithayya and others .. Respondents. 


Registration Act (XVI of 1908), section 32—Deed by Hindu adoptive father acknowledging adoption— Widow 
denying adoption —Right.of natural father as representative of minor adoptee to present the deed for registration. 


Where a Hindu widow contends that an alleged adoption by her husband never took place and 
that she is not the adoptive mother, it would be monstrous if the minor adopted son who has been 
lawfully adopted could be defeated by his adoptive mother denying for selfish reasons the truth of 
the adoption ‘tnd refusing to present the deed of adoption extcuted by her husband for registration. 
In such circumstances, the preseneation for registration by the natural father of the minor would be 
ama in accordance with law. It is not necessary that such presentation must be by the nearest agnate. 
The presentation must be by some one closely related to the minor and one whom the Court would 
appoint to be his lawful guardian should an application be made for that purpose. 

Case-law discassed. 

Appeal against the decree of the Court of the Subordinate Judge of Narsapur, 
in O. S. No. 25 of 1942. A a 5 
V. Govindarajachari and P. Satyanarayana Raju for Appellant. 
. Respondents not represented, 
The Judgment of the Court waf deliveréd by 


o ~ The Chief Justice —This is an appeal from a decree of the Subordinate Judge 
of West Godavari dismissing a swit on a preliminary issue. The suit was instituted 
by the appeflant, through his natural father, Venkatapathi Raju, as his next friend. 

+ The appellant’s case Was that on the 4th May, 1941, he had been adopted by one 
Surappa Raju, who on,the same day executed a deed acknowledging the adoption. 
Surappa Raju died the following day. He was survived by his widow (the first 
respondent) and by his brother (the third respondent). On the 26th June, 1941, 
the natural father of the appellant presented the deed of adoption for registration. 
As the adoption created an interest in immovable property registration was necessary. 
Theepresentation by the natural father of the deed for registration was concurred 
in by the third respondent, the nearest agnate of the appellant, assuming, of course, 
that he had been lawfully adopted by Surappa Raju. The widow disputed the 
legality of the adoption and wrote a letter to the Sub-Registrar objecting to the 
registration of the deed. She did not appear before the Sub-Registrar, but her 
letter proved to be sufficient to induce the Sub-Registrar to refuse to register the 
deed. The appellant then appealed to the District Registrar, who held that the 
presentation of the document was valid ; but he was not satisfied on the evidence 
that Surappa Raju h&d executed the dee® On this latter ground he rejected the 

d appeal. The consequence was that the appellant filed the present suit under 
the provisions 0f section 77 of the Registration Act. 


Two preliminary issues were framed, ndmely :—(1) Whether the suit was 
barred by limitation, and (2) whether the document was validly presented for 
registration. The Subordinate Jugge decided the first issue in favour of th appel- 
lant, and it is nat disputed that he was right in so doing. He decided the Second 
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question against thg appellant and consequently dismissed the suit. Hence the 
appeal. 6 e 

In holding that there had been no iii seakan of the document, for 
registration the Subordinate Judge relied on the decision of this Court in Narayana 
Reddy v. Audilakshmt Ammal1, and was of the opinion that the judgment of the Privy 
Council in Venkatappayya v. Venkataranga Rao*, in no way affected it. The Subordinate 
Judge did not , however, consider the judgment of the Full Bench of this Court 
which decided Subbarama Reddy v. Subba Reddy®, where the judgments of the Judicial 
Committee in Amba alias Padmavathi v. Shrinivasa Kamathi* and Venkatappayya v. 
Venkataranga Rao? were discussed. In Amba alias Padmavathi v. Shrinivasa Kamathi*, 
their Lordships held that there had not been a valid presentation for registration 
of a deed in favour 6f a minor. The presentation was made by herdather. The 
minor was married and on her marriage her father ceased to be her guardian. 
Her husband toek his place. In Venkatappayya v. Venkata Ranga Rao*, their Lordships 
had to consider the question whether a deed of adoption had been validly presented 
for registration when the presentation was made by the natural father of the adopted 
boy. The adoptive father was dead and the natural father was the nearest male 
agnate of the minor. In this case their Lordships drew a distinction between a 
representative within the meaning of section 32 of the Registration Act and a 
guardian. ‘They indicated that the word “ representative ” had a wider significance 
than the word “ guardian.” ‘The word “ representative ” includes a “eguardian,” 
but it could include others. ‘As the father of the mino» in that case was the nearest 
male agnate and the proper person to act as the natural guardian in the absence 
of a judicial appointment, theit Lordships held that the presentation was in order. 
Their Lordships also observed that by section 41, the Registrar 1s made the judge 
whether the person presenting the authority is entitled to present ft. . 


For the appellant it is said that the present case falls within Venkatappayya v. 
Venkata Ranga Rao?. The first respondent says that if falls within Amba alias Padmavati 
v. Shrinivasa Kamathi*. We do not agree that Amba alias Padmavathi v. Shrinipasa 
Kamathi* applies here. It would perhaps apply if the first respondent were te be 
regarded as the lawful guardian of*the appellant, but this is not the case. She 
herself denies the status of guardian. She says that the ad6ption never took place 
and that she is not the adoptive mother. It would be monstrous if in such circum“ 
stances a minor who has been lawfully adopted could be defeated by¢his adoptive 
mother denying, for selfish reasons, the truth of the adoption and refusing to present 
the deed for registration. That their LordsRips never intended in Amba alias 
Padmavathi v. Shrinivasa Kamathi*, to go to this length is shown by their observations 
in Venkatappayya v. Venkata Ranga Rao*.. In delivering the judgment of the Board 
Lord Phillimore observed :— 6 


“ It is said that when adoption has once taken place, the adopted child is removed wholly out of 
his natural family, and that his natural father has no éonger a legal relation to him. This may be 
taken to be the case; but what is to heppen when a child of tender years, as was the case here, is 
actually residing with his natural father, and has no appofnted guardian. When one remembers 
that the definition of representative does not make it equal to guardian, but says that it includes 
guardian, might it not well be said that in these circumstances and in the absence of any legally 
appointed guardian, the natural father was the representative.” ä . 


This Court had occasion to draw attention to the importance of this passage in the 
Full Bench case of Subbarama Reddy v. Subba Reddy’. e 


The learned counsel for the first respondent says that in the present case the 
natural father of the appellant is not hẹ nearest agnate and*this takes the case out 
of Subbarama Reddy v. Subba Reddy?, We do not read the judgment of their Lord=N 
ships in Venkatappayya v. Venkata Ranga Rao? as meaning that the presentation in 
such circumstances must be by the nearest dte. The presentation must be by 
some one closely related to the minor and dne whom the Cpurt would appoint 


1. 1928) 55 M.L.J. 102 : LL.R.51 Mad. 462. 462 ÈF.B.). | 

2. (1928) 56 M.L.J. 218: L.R. 56 I.A. 21: 4. (1921) 14 L.W. 579" 26 C.W.N, 369. 
LLR. 52 Mad 175 (P.G.). (P.G): 
3. (1943) 1 MLL.J. 272 : I.L.R. (1943) Mad. 
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to be his lawful guardian, should an application be made for that purpose. ‘There 

_ can be no doubt in this case, to usqthe language qf their Lordships in Venkatappayya 
v.” Venkata Ranga Rao* that the natUhal father isthe proper person to be appointed 
guardian and the proper person to act as the natural guardian in the absence of any 
judicial appointmént. Moreover, the third respondent as the nearest male agnate 
was a consenting party to the presentation by the natural father. As we have already 
mentioned, their Lordships pointed out that by section 41, the Registrar is made 
the judge whether the person presenting the ddcument is entitled to present it. 


The District Registrar held that the presentation was properly magle, and 
we consider that the case is governed by Venkatappayya v. Venkata Ranga Rao*, which 
means that the presentation by the natural father of the adgption deed for registra- 
tion was in accordance with law. It follows that the decision of the Subordinate 
Judge on this question must be reversed and that the case will be remanded jo 
him to try in accordance with law the other issues raised in the case. 


The appellant will hawe his costs and is entitled to a refund of the court-fee 
paid on the memorandum of appeal. 


K.S. — Appeal allowed and case remanded. 
IN THE HIGH CQURT OF JUDICATURE AT MADRAS. 


_ Present :—SR ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
KrisHNASWAMI AYYANGAR. 


a 
~N Kayakkool Pillati Krishnan Atiyoti, Karnavan and Manager of his 
Tarwad .. Appellant” 
U. ; . 
Thayyullathil Moosa and others .. Respondents 
Malabar Tenancy Act (XIV of 1930) Section 41—Charge ynder for arrears of rent—Not available to an 
assignee of arrears of rent. s s 
Section 41 of the Malabar Tenancy Act gives a charge to the landlord for arrears of rent and to 
no ope else. An assignee of the arrears of rentis not a landlord and therefore is not entitled to 
the charge. : ° 
Swaminatha Iyer v. Rêmanatha Iyer, (1943) 2 M.L.J. 24 and Noroth Puthan Pura Kunhi 
e Kannan v. Pulapatti Achu, (1944) 1 M.L.J. 18 disapproved. Unikorachanveetil Kunhipokker v, Thenamparath 
Panakkat Ananthan Nambiar, PBA. N& 853 of 1943 approved. Forbes v. Maharaj Bahadur Singh, 
(1914) 27 MJ@J. 4: L.R. 41 LA. gt: LL.R. 41 Cal. 926 (P.C.) and Vyraperumal v. Alagapba (1931) 
LL.R. 55 Mad. 468 applied. | | 
. Appeal against the decree of the Court of the Subordinate Judge, Tellicherry 
in A. S. No. 292 of 1942, preferred against the decree of the Court of the District 
Munsiff, Badagara in O. S. No. 610 of 1941. 
C. K. Viswanatha Atyar for Appellant. 
P. Govinda Menon for Respondents. 
The Judgment of the Court was delivered by | 


a The Chief Fustice—On the bth December, 1940, the sixteenth defendant in 
this suit as the jenmi assigned to the seventeenth defendant the rent due for the 
eleven years from the 15th September, 1930, to the 15th September, 1941, from the 
kanomdar holding under a kanom demise dated the 29th December, 1922. On 
the ot}? August, 1941, the assignee assigned his rights to the plaintiff, who instituted 
the suit in the Court of the District Munsiff of Badagara to recover the amount of 
rert due in respect of the eleven years. ie claimed that he was entitled under 

f section 41 of the Malabar Tenancy Act, 1929, to a charge for the amount. The 
District Munsiff held that the plaintiff was not entitled to a charge under that 
section but only to a money saat ce respect of six years immediately preceding 

‘the suit. On*an appeal filed by the pfaintiff the Subordinate Judge disagreed with the 
judgment of the Di8trict Munsiff. oe considered that the plaintiff was entitled to 
ees ee. Cer 








~ 
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a charge. Conseque tly hė gave him a decree for the full amount claimed and 
declared that it combined = charge on the prgperty. The first defendant, who 
is the kanomdar, has appealed, The opinio¥ of the Subordinate Judge is it 
accordance with the-judgment of Somayya, J., in Swaminatha Aiyar v. Ramanatha 
Aiyar*, which was followed by Horwill, J., in Noroth Puthanpura*Kunhi Kannan v. 
Pulapiti Achu®. On the other hand the case for the appellant receives support from 
the judgment of Chandrasekhara Ayyar, J., in the unreported case of Unikorachan- 
veetil Kunhipokker v. Theramprath Pahakkat Ananthan Nambiar S- A. No. 853 of 
1943. Chandrasekhara Ayyar, J., considered that the question is governed by the 
judgment of the Privy Council in Forbes v. Maharaj Bahadur Singh? and the decision 
of this Court in Vyraperumal v. Alagappat. Somayya, J., was of the opinion that 
these cases were not really in point. We prefer the view expressed by Chandra- 
; sekhara Ayyar, J.- ' 


Section 41 af the Malabar Tenancy Act reads as follows : 


“ Renewal fees and arrears of michavaram or rent due to the dandlord together with ingerest, 
if any, payable on the same shall be a charge on the interest of the person from whom they are due 
in the holding in respect of which they are due as at the time of the creation of such interest, and such 
charge shall have priority over all other charges on the same except the charge for the revenue and 
-~ any dues thereon payable to government or to a local authority and made a charge thereon by any 
law for the time being in force.” 


The case of Forbes v. Maharaj Bahadur Singh®, had reference to the Bengal Tenancy 
Act, 1885, section 65, of which says: - 


e 
“ Where a tenant is a permanent tenure-holder, a raiyat holding at fixed rates or an occupancy- 
raiyat, he shall not be liable to ejectment for arrears of rent, but his tenure or holding shall be liable J 
to sale in execution of a decree for the rent thereof, and the rent shall be a first charge thereon.” 


In Forbes v. Maharaj Bahadur Singh®, a Zamindar who had transferred his interest 
in the zamindari, brought a suit against the tenant for arrears of rént which had 
accrued due to him before the transfer. The question was whether the erstwhile 
landlord was entitled to a charge òn the land in ‘respect of unpaid rent. The 
Judicial Committee held that he was not entitled to a charge. In delivering the 
judgment of the Board, Mr. Ameer Ali, said: . š 


“ Tt seems to their Lordships clear on ar examinafion of the different sections bearing on the 
. Subject that the right to bring the tenure or holding to sale under section®65 appertains exclusively 
to the landlord ; and that a person to whom certain rents are due, and who obtains a decree therefor *7 
after he has parted with the property in which the tenancy is sittiate, ha8 no such right, ae contrary 
view, their Lordships think, would give rise to a very anomalous situation. A Zamindar to whom 
certain arrears are due, as in the present case, may sell his property, without assigning, for purposes 
of his own, the back-rente as he is entitled to do; he may then sue for those back-rents ; before any 
decree is made in this suit, the tenant falls into arrears to the new landlord who brings a similar suit. 
Both the ex-landlord and the present landlord obtain decrees for their respective arrears, In whose 
decree and on whose application is the tenure to be sold? The question admits of owly one answer 
that it is the existing landlord alone who can execute the decree ; the ex-landlord is an outsider, and, 
whilst he can execute his decree against the debtor asa money decree, he has no remedy against 
` the tenure itself.” 


Mr. Ameer Ali proceeded to say : ° 


& 

“ The learned Judges of the High Court seem to think that either from the nature of the debt 
being arrears of rent, or the decree being for arrears of rent, the tenure becomes ipso facto hypothe- 
cated so to speak for the debt ; and that consequently the person to whom the debt is due, although 
he has ceased to be the landlord, and is to all intents and purposes, so far as other rights and obliga- 
tions under the law are concerned, a total stranger to the property with which those right and 
obligation are inseparably connected, he has the special remedy given to the landlord to recover 
arrears attachedto the tenure. This conception of the legal position seems to their Lordships 
untenable, for the ;charge created by section 65 ig clearly in favour of the landlord.” . 


Section 148 (4) of the Bengal Tenancy Act declares that notwithstanding anything \ 
contained in section 232 of the Civil Procedure Code an application for the execution 
of a decree for arrears obtained by a landlord Ye not be made by àn assignee of 


the decree unless the landlord’s interest has becohe and is vested in him.* There is 
no corresponding section in the Malabar Tenancy “ct and consequéntly Somayya, J., 
thoughj#hat the judgment of their Lordships could not be pplied when the question 


I. (1943) 2 M.L.J, 24. LL.R. 41 Cal. 926 (P.C.). 

2, 1944) 1 MiL.J. 18. > 4. (1931) 62 M.L.J. 31 : L.L.R. 55, Mad. 
3. (1914) 27 M.L.J.4:LR. 41 LA. 91: - 468. 
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was one of interpretation of-section 41 of the Malabar Tenancy Act. The passages 
from the judgment which we haye quoted are really basedjon the provisions of 
section 65, of the Bengal TenancytAct. Their Lordships point out that the section 
creates a charge in favour of the landlord and that it would lead to a very anomalous 
position to hold "that the ex-landlord as well as the present landlord were given 
‘a charge for arrears of rent. The same reasoning applies to section 41 of the 
Malabar Tenancy Act. The charge created is clearly in favour of the landlord. 
No one but he is mentioned. We cannot rebard the absence of a section corres- 
ponding to section 148 (A) of the Bengal Tenancy Act as material. The plaintiff 
is not the landlord, and he has never held that position. He is merely thé assignee 
of a debt. 
Somayya, J., was also impressed by the fact that the Malabar Tenancy Act 
does not contain a section corresponding to section 128 of the Madras Estates Land . 
Act which states that where in the execution of a decree, an order for sale has béen 
passégl, and a person who js interested in the land pays the amount due, he shall be 
entitled to a cherge in respect thereof. Here again, we do not consider that the 
absence of such a provision in the Malabar Tenancy Act alters the position. The 
Legislature was providing for a charge in exceptional circumstances. If anything 
the insertion of section 128, in the Madras Estates Land Act makes the case for 
the appellant in the present’ case all the stronger. 
In Kgraperumal v. Alagappa', this Court held that when one member of a joint 
mi family, in order to prevent*arrest in execution of a decree obtained by the landlord 
against himself and another coparcener for arrears of rent due by both under the 
- Madras Estates Land Act, pays the amount due, he is not entitled by virtue of 
sections 5 and, 128 of that Act or under the general law or by virtue of sections 82 
and 100 of the Transfer of Property Act to a first charge on the other coparcener’s 
portion of the holding. It was pointed out that the charge created by section 5 of 
the Madras Estates Land Act ohly applies to a rent dueto a landlord in that capacity 
and that section 128 only applies in the special circumstances contemplated by it. 
Insholding that the charge created by section 5 is for the benefit of the landlord and 
applies to rent only so long as it is due to hifn, the Court expressly relied upon the 
o ~ judgment of the Judicial Committee in Forbes v. Maharaj Bahadur Singh?. We 
` consider that the judgment in, Vyraperumal v. Alagappa‘ has direct bearing here. 
In fact th present case cannot be really distinguished. $ 
- We hold that stction 41 of the Malabar Tenancy Act gives a charge to the 
landlord for arrears gf rent and to no one else. The plainfiff is not a landlord 
and never was. Therefore all he is entitled to is a money decree. 
It follows that the decision of the District Munsiff was right and the decree passed 
by him must be restored with costs here and before the Subordinate Judge. 
. K5. .— Appeal allowed. 


IN THE HIGH COURT OF *JUDIGATURE AT MADRAS. 
PRESENT — MR. JusTicE WADSWORTH, 


The Revenue Divisional Officer and Land Acquisition Officer, 
Tellicherry .. Appellani* 
oe 


D. 
The Valia Raja of Chirakkal Kovilagam and another .. Respondents. 

f Land Acquisition Act PI of 1894), sections 18 to 288-Furisdiction of the Court under—Limits and nature of—. 
Order of District Fudge remanding case to Collector for fresh enquiry—Non-appealability—Interference by High 
Court in revision. ` 

The jurisdi€tion of the Gourt under sggions 18 to 28 of the Land Acquisition Act is a jurisdiction 
to enquire gto objections to the Collec#/r’s award and to make an award itself after hearing the 
relevant evidence. dhe Act does not efipower the Court to remand the case to the Collector for 
fresh enquiry and for a further award 


1. (1931) 62 M.L.J. 31 : L.L.R. 55 Mad. 468. L.R. 41 Cal. 926 (PC). 
Qa (1914) 27 M.L.J. 4 5 L.R. 41 ILA. 91 > I. ® 
* ÀA., A. O. No. 422 of 1943. 7 19th July, 1944. 
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. Though strictly speaking there is no right of appeal against the order of a District Judge ae 


to make an award, the ofder in the pregent case involves g material irregularity in the exercise 
the special jurisdiction and therefore can be set aside in Mision. 

Appeal against the order of the District Court of North Malabar dated rst 
February, 1943 and made in L. A. C. No. 300 of 1942. ` i 

The Government Pleader (A. Kuttikrishna Menon) for Appellant. 

D. Ramaswam Atyangar for Respondent. 

The Court delivered the following 

JupemenT.—The jurisdiction of the Court under sections 18 to 28 of the Land 
Acquisition Act is a jurisdiction for the Court to enquire into objections to the 
Collector’s award and to-make an award itself after hearirfg the relevant evidence. 
The Act does not empower the Court to remand the case to the Collector for fresh 
enquiry and for a further award. Strictly speaking there is no right oftappeal against 
the order of the learned District Judge declining tamake an award. But that order 
clearly involves a material irregularity in the exercise df the special jurisdiction. 
The appeal and the memorandum of cross-objections are dismissed? but in revision, 
I set aside the order of the learned District Judge and direct him to hear the refe- 
rence in full himself and pass an award m accordance with the law. No order is 
made as to costs here. °. 

K.S. AN l Order „set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE WADSWORTH AND MR. Justice PATANJALI SASTRI, 


Sri Viziaram Gajapathiraj Bahadur, Raja of Vizianagaram, being 7 ° 


minor represented by his next friend, Estate Manager under 
the Court of Wards > š Appellani 
0. a 
Sri Sri Sri Vikramadeo Varma, Maharaja of Jeypdre .. Respondent, ` 
Court of Wards—Powers of—Grant of permanent lease of forest area—Stipulation® for rent on basis of receipts 
—Provision for revision of rent—Validity of lease—Property partly within Agency Tracts and partly outsides 
Deed if cet registrable—Registration Ali (XVI of 1908), secttons 17 and 49—Date of commencement 


of lease—Effect of*section rro, Transfer of Property Act (IV of 1882)—Uncertainty as to date Or amount of 
rent— Madras Court of Wards Act. + 


The plaintiff who wat an impartible estate-holder reprtsented by the Court of Wards sued for 


specific performance of an agreement of compromise entered into by the pfevious estate-holder with 
the defendant’s predecessor in title who was then represented by the Court of Wards. The agree- 
ment which was entered into in settlement of all previous disputes provided that the péaintiff’s pre- 
decessor “should acknowledge the title of the defendan#s predecessor in title to certain forest lands 
in the Agency Tracts while the latter was to acknowledge the title of the plaintiff to certain other 
forest lands outside the Agency Tracts. It further proviged that the plaintiff was to have a per- 
manent lease of the forest in the Agency Tracts on pgyment of a yearly rent which was to be one half 
of the net forest receipts realised in the first year with a provisionefor revision of the rgnt once in every 
ten years. It was also provided that the lease should commence after the survey of the area had 
been completed. There was a further clause that the Court of Wards thought that the compromise 
was for the advantage of the ward and for the benefit of the estate. Although the agreement was 
entered into in 1921 the survey was not completed till 1928. The suit was instituted in 1937 to 
enforce the agreement between the parties. p 
Held, that though the actual figure of the rent had not been determined there was no uncertainty 
regarding the way in which it should be fixed, that the lease should in the light of section 110 of the 


Transfer of Property Act be taken to run from the gate on which it was exetuted and that it was N 


not bad for uncertanity as to the amount of rent or to the date of the commencement of the lease. 

dkramul Hug v. Wilkie, (1907) 17 M.L.J. 454 (P.C.) and Kailash Chandra Bhomik v. Bejoy Kanta 
Lahiri Chowdhury, (1915) 23 C.W.N. 190, considered. a e 

Held, also that the arrangement whereby the permanent ease was granted of the forest area was 
within the powers of the Court of Wards and was binding off the defendant. 6 

Where jt is clear that there was an actual dispute the sei§lement of which was in the interests of 
the estate fad that the dispute has been settled by a compromise whicle appeared to the Manager of 
the Court of Wards to be a fair arrangement having regard to the contentions of the parties it is not 


= 
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“open to the Court to nullify the compromise merely on the ground that ape patty derived a better 


bgrgain than the other. IN 


. Held further, that as the Registration Att did not apply to the Agency Tracts the agreement was 
not inadmissible in evidence for want of registration. And the clause in the deed which related to 
forest area outside tlte Agency Tracts was clearly separable, and it was open to the plaintiff to give 
up the benefit of the contract regarding that property and limit bis remedy to the property within the 
Agency Tracts. 


Hawksley v. Outram, (1892) 3 Ch. 359 and Samuvier y. Ramasubbier, (1931) 60 M.L.J. 527 : LL.R. 
55 Mad. 72, referred to. 

Appeal against the decree of the Court of the Agency Subordinage Judge, 
Jeypore, dated 8th March, 1940, and passed in O. S. No. 10 of 1937. 


S. Venkatesa Atyanga? for Appellant. e 


The Advocate-General (Sir Alladi Krishnaswami Aiyar), N. Rajagopala Aiyangar, 
M. Seshachalapathi and D. V. Reddi Pantulu for Respondent. 


Whe Judgment of the Court was delivered by 


Wadsworth, f—This appeal arises out of a suit for specific performance brought 
by the appellant, who is the Raja of Vizianagaram represented by the Manager 
under the Court of Wards, against the respondent, the Maharaja of Jeypore. The 
agreement which is sought-fo be enforced is a compromise of two alleged disputes 
regarding. forest areas, one relating to the Gudep@ forest in the plains and the other 
relating to the Samidha forgst in the Agency. The agreement in substance provides 
that the appellant shall acknowledge the title of the respondent to the area in dispute 
in the Samidha forest and shall be given a permanent lease of that forest including 
the portions which have always been admittedly the property ‘of the respondent, 
while as to the Gudepa forest the respondent is to acknowledge the title of the 
appellant. The suit has been dismissed on various grounds which will be enumera- 
ted hereafter. ° 


. e 

The dispute has a long history which need only be summarised briefly. In 
the disputed areas the boundary between the estatés of Vizianagaram and Madgole 
runs through forest. The precise lecation of the boundary was in dispute at the 
end of the last centuty. In 1899 Mr. Hatchell of the Madras Survey Department 
took up the dispute regarding the Samidha forest and fixed a boundary which is 
alleged toshave given some six square miles hitherto treated as the property of Vizia- 
nagaram to the estate of Madgole. In 1901 there was a survey of the boundary 
in the Gudepa reserve which restlted in the recognition for éhe title of the Vizia- 
nagaram estate to some 750 acres of scrub jungle in the Gudepa Area claimed by 
Madgole. _We are mainly concerned in the present appeal with the Samidha 
block. It Is fairly clear that though np appeal was preferred against Mr. Hatchell’s 
decision, it was not accepted by the Vizianagaram estate. The documents exhibited 
show that the estate officials continyed to assert the rights of the estate in the portion 
allotted to Madgole at the survey and i would also appear that the inhabitants of 
the villages affected by this detision resented their inclusion in the Madgole estate, 
In 1915, the Madgole estate was under the control of the Court of Wards and the 
Vizianagaram estate was being administered by Mr. Fowler as trustee under a 
settlement made by the late proprietor. At this time there were constant °com- 
plaints from the Vizianagaram officials that the Madgole forest officers were issuing 
permits within the Vizianagaram boundary and that under cover of these permits 


ihe licensees’ were extracting timber frgm areas belonging to the Vizianagaram 


estate. It was also found that the administration of the Madgole forests adjacent 
to the Samidha forest was attended with difficulties owing to the fact that the only 
communications with these forestgglay through the Vizianagaram estate. In these 
circumstances negotiations start#d between the Collector representing the Court 
of Wards which ‘had charge of tht Madgole estate and Mr. Fowler representing the 
Vizianagaram estate fora lease®of the Madgole forests in the Samidha weinity to 
the Vizianagafam estate. This lease appears to have been suggested as a counter- 
proposal to the claim by Vizianagaram that the Madgole permit stations should be ` 
located outside the Vizianagaram boundary in order to prevent illicit practices. 


s 
t 
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In 1916, the a ae pes resulted in a definite proposal by the trustee of the Vizia “ 
nagaram estate for a ‘lease of the mght to collect spyalties on forest produce from tt 
Madgole forests passing through the Samidha ay. This correspondence seems 
to have led to the resuscitation of the dispute regarding the location of the boundary 
between ‘the two estates in this area and in January, 1917, the Collector issued an 
order, Exhibit YYYYY-7 under the Survey and Boundaries Act stating that a dispute 
had arisen between the two estates regarding this boundary and referring the dispute 
under section 22 (a) of the Survey and Boundaries Act to the decision of the local 
Deputy «Tahsildar. In August, 1918, the Sub-Collector, Narasapatam informed 
the Collector that there was every prospect of an amicable settlement of the dispute 
regarding the boundary,and in consequence thereof the pyoceedings of the Deputy 
Tahsildar were adjourned sine die. In October, 1918, under Ex. YYYYY the 
Collector reported to the Court of Wards that there was a dispute between the 
two estates, firstly regarding the Samidha forest in which the Madgole estate claimed 
thé boundary as fixed by Mr. Hatchell, in 1899°and Vizjanagaram contended that 

a large block included by Mr. Hatchell within the Madgole estake was really the 
property of Vizianagaram, and secondly with reference to the Gudepa forest in 
which Vizianagaram was contending for a boundary as fixed in the survey whereas 
Madgole was claiming a right to possession of a consjderable area excluded from 
its limits in that survey. The Collector expresses the opinion that the two disputes 
would involve a costly litigation 1hless an amicable settlement could be reached and 
he submits for approval a general scheme of compromise whereunder the “Madgole 
estate will admit the title of Vizianagaram to the whole of the Gudepa reserve sur- 
veyed as part of this estate in 1901, the Vizianagaram estate would withdraw its 
contentions that the title of the Madgole estate based on the 1899 survey was barred 
by adverse possession and would admit the title of the Madgole estate fo the disputed 
area, in consideration of the Madgole estate granting a permanent lease not only 
of the disputed area, but also*of the adjacent Madgolt forests, on a yearly rent to be 
decided by the District Collector and the trustee in consultation with each other, 
but to be based on the average of the forest recejpts for the past five years. The 
lease was to be subject to a condition bf good forestry and the right of the Court of 
Wards to depute a senior forest officer to make regular inspections. 


It will be noted that at this stage there was no very definite understanding 
as to the basis upon which rent should be calculated except that it would bear some 
relation to the five years’ receipts. There was*correspondence arising out of this 
proposal, the Court of Wards -asking for details regarding the extents of forest 
involved and expressing a doubt regarding its power to grant a permanent lease. 
In the report of the Collector dated 28th January, 1919, the extent of the disputed 
area in the Samidha forest is given as 114 square miles. A good deal of emphasis 
has been laid in the lower Court on the increage in this area, when compared with. 
the six square miles apparently in dispvte at the time of Mr. Hatchell’s survey, 
The learned Subordinate Judge has even gone so f&r as to suggest that the area in 
dispute in the Samidha forest was deliberately exaggerated in order to make it 
appear that the arrangement was beneficial to the Madgole estate under the adminis- 
tration of the Court of Wards. This is a very serious allegation to make against 
responsible officers of the Government who had no interest in the dispute ether 
than their anxiety to improve the administration of the two estates and we have 
been unable to find any basis for the allegation. The only thing that appears ig 
that the estimated area of the disputed portion in 1918. was nearly double the N 
area alleged to have been wrongly assigned to Madgole in 1899 ; but it does appear ` 
that in the interval between 1899 and 1919 ¢he Vizianagaram estate had been 
exercising alleged rights in the forests situated n@ar the boundary of the two estates 
without much regard to the decision of 1899 afd that Vizianafaram had rightly 
or wrovfly been claiming a right by adverse pos%ssion tg a very considerable area. 
That area was estimated by responsible officers on both sides at #14 square miles 
in 1918. It seems to us preposterous to suggest merely because of the difference 
between the area claimed by the Vizianagaram estate in 1918 and the area dis- 
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` Nallowed by Vizianagaram in 1899 that the Collector representing not Vizianagaram 
Dut Madgole had deliberately inflated the claim@of Vizianagaram in order to make 
his proposals for a compromise:miore acceptable to the Court of Wards. 


The Court of Wards took the opinion of the Advocate-General on the’question 
- of its power to give a perpetual lease and as a result of further correspondence with 
. the Collector an order was issued, Ex. CLXI,(r) dated 12th October, 1920, in which 
the Court of Wards approved the suggestioh that the agreement should contain 
a clause that the compromise was for the advantage of the Wards and for the benefit 
of the estate and a provision that the rent should be subject to revision every ten 
years and pointed out that nothing had yet been decided as to the rent and directed 
that the Collector was tò settle with the trustee how the rent was to be calculated, 
if gn net receipts, the principle on which the net amount was to be determined and 
the proportior? of the net receipts to be paid as rent. All these points were to be 
settled and actually embodied in-the deed of compromise and the final arrangement 
reported to the Court for"approval. As a result of this order there was correspon- 
dence between the Collector representing the. Court of Wards and the trustee of 
the Vizianagaram estate. In Ex. ZZ dated 1st December, 1920, the trustee proposed 
a method of calculating the net receipts after deducting expenses, and in dealing 
with the question of proportion of the net income to be fixed as rent, the trustee 
observed that the total area was about 20} square miles of which 12! square miles 
was at present under the,enjoyment of Vizianagaram but to be surrendered to 
~  Madgole. On this area therefore a nominal rent was reasonable whereas for the 
rest of the area, 8 square miles, it is stated that Madgole was entitled to levy “full 
rent.” It was therefore suggested as equitable that for the whole of the area the 
roportion of*the net receipts to be paid as rent should not exceed one half; and 
he important suggestion is made that the rent for the first decade should be fixed 
after the forest had been under the management of, Vizianagaram for one year, 
subsequent rent to be revised every ten years. -The reason for this suggestion is 
obviously the difficulty of arriving at a correct figure of net receipts until the whole 
block had been under a single managements for a sufficiently long period. Great 
emphasis has been laid on behalf of the respondent on this letter, the suggestion 
e Te being that if the figure of 124 square miles in the possession of Vizianagaram is 
excessive, the whole bas& upon which the rent was fixed will be destroyed ; but 
as already observed, we are not convinced that there has been any substantial exagge- 

ai ration of the area actually claimed by Vizianagaram at the time of the dispute. 


On the rgth February, 1921, the Collector submitted to the Court of Wards 

a draft agreement which embodied these suggestions made by the trustee of the 
Vizianagaram estate and also proposed the acceptance of the trustee’s further 
suggestion that as a preliminary to the lease there should be a survey of the blocks 
“Jeaged out, the cost of the survey to'be ajgportioned between the two estates. This 
draft is the final draft which ie is proposed in the plaint to enforce. Besides the 
provisions originally suggested regarding the admissions and withdrawals to be 
made by the two estates and the grant of a permanent lease of the Madgole forests 
and the disputed*portion in the Samidha neighbourhood, it was provided that the 
rent fo be paid by the Vizianagaram estate shall be revised periodically once in 
ten years and in such revisions the annual rent fixed shall be one half of the annual 
net receipts during the preceding ten years and the manner in which the net receipts 

f fhould be calculated was specified. As to the first ten years, the only provision 
‘ was that the rent to be paid shall be fixed in the first instance by the Collector 
and the trustee ; but it is clear, from the correspondence that the understanding 
between the parties was that for tl@ first ten Years’ period also, the rent should be 
one half of the net proceeds and Bhould be fixed in the second year on the basis 
of the first year’s receipts. This isfhown by the letters, Ex. ZZ dated 1st Dagember, 
1920, Ex. AAA gated 26t/? January, 1921, Ex. NN-1 dated 29th January, 1921 and 

. Ex. OO dated reth February, 1921. Under this draft agreemenj therefore the 
only substantial point still to be settled was the date of the commencement of the 
lease. At this point, it is clear that the understanding was that no lease should ke 
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given until after the gurvey had been completed. The ‘question whether there w 
any understanding regarding the Mate of the copffmencement of the lease thereafi 
is a matter which will be discussed separately. | ‘ 
When this draft agreement arrived in the office of the Court of Wards, it was 
pointed out that the Court of Wards had ceased to have jurisdiction over the Agency 
tracts within which the whole of the forest except for the Gudepa area, was situated. 
This was the result of the constitutin of the Agency Division on 6th November, 
1920, and the notification making the Agency Commissioner to be the Court of 
Wards fòr the estates situated within the Agency Division. The Court of Wards, 
Madras, therefore, issued proceedings, Ex. YYYYY-14 dated 7th June, 1921, referring 
to rule 23 of the Agency Rules and holding that it was thé Agency Commissioner 
that should pass orders in the matter. The whole of the file relating to this agree- 
mênt was therefore transmitted to the Agency Commissioner. On ard July, 1921 
the Agency Commissioner having received the spapers from the Court of Wards? 
Madras, sent a letter, Ex. CCC to the trustee of the Vizianagaram estate Which’ 


runs as follows: 


** As the disputed plots lie in the agency tracts, the matter under reference has been referred to me 
for final decision and disposal : ; . I am prepared to execute an agreement on the 
lines of the draft sent with your letter referred to, the details of w&jch are being examined. I agree 
also to the boundaries of the block to be leased to Vizianagaram being surveyed by the Governmen: 
Survey party, and to the resulting plansforming part of the agreement and lease. Will you arrange 
for the survey to be made as soon as possible and let me know theedate when it will begin? The 


Madgole estate will bear half the cost of survey.” 5 


The letter referred to by the Agency Commissioner is Ex. OO dated 12th February, 
1921, in which the trustee makes his final proposal to the Collector. This letter 
from the Agency Commissioner, Ex. CCO, is relied on by the appelfant as consti, 
tuting a final acceptance by the Agency Commissioner as Court of Wards for the 
Madgole estate of the Pia, contained in? the draft agreement. It 
is contended for the respondent that the words “ the details of which 
are being examined ” imply a reservatign and that therefore the 
acceptance cannot be treated as ‘uncondifional. We are unable to accept 
this contention. It’ seems to us that the Agency Comfnissioner gave an 
unconditional acceptance of the terms set forth in the draft to him. The examina- “< 
tion of details by the Agency Commissioner may well denote no more than the 
consideration of the administrative arrangements necessary to bring the agreement 
to fruition. It seems to us therefore, that there Was in July, 1921, a definite offer 
and acceptance embodying all the terms necessary to make ‘a concluded bargain, 
except that the actual sum payable as rent for the first ten years was left to be 
calculated by the two officers concerned and this provision was accepted on behalf 
of the Madgole estate by the Agency Commissioner acting as the Court of Wards ; 
that is to say, the Agency Commissione». considered it for the benefit e 
of the Madgole estate that a lease should be given on arent based on half the 
net proceeds, that the net proceeds shall be calculated in the way lail down in the 
schedule to the draft agreement and should be revised each ten years on the basis of 
the previous ten years’ figure and that the Collector and the trustge should in con- 
sultation with each other calculate on the agreed basis the sum payable as rent 
for the first ten years with referenec to the first year’s receipts. . 


After this stage was reached, nothing much happened for a considerable period 
except preparations for survey. It was 6f course necessary tô clear the forest oe 
the boundary line as a preliminary to the demarcation. ‘There was trouble with 
the local inhabitants and delay in getting this work done.. It was howeyer eventually 
completed and the survey started. * MeanwhiX in October, 1923, the Agency 
Division was abolished and the Madgole estate fame once moregunder the super- 
vision ofthe Court of Wards in Madras. In 192 a new Collector came into office 
and took up the question of the fixation of the rent for the frst period, He suggested 
that it was necessary for the Madgole estate to have some sort of check over the 
accounts of the Vizianagaram estate on the basis of which future rents were to be 
fixed and he suggested that the rent for the first year should be fixed at a cash figure 
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Rs. 1,650 and the revision should be made in the second year. The Collector’s 
E @ 


I@ter concludes : 


s “ Please state whether you approve the above conditions and if so the final draft agreement 
may be sent to me embodying them.” MA ea 
By this time the trust in respect of the Vizianagaram estate had ceased to operate 
and the Rajah himself replied to the Collector in Ex. WWWW, dated 15th May, 1926, 
pointing out that it had been agreed in Ex. O® dated 12th February, 1921, that the 
rent was to: be fixed on the basis of the figures of the first year’s occupation and 
that thereafter there should be a decennial revision and he pointed out 4lso that 
the proposal for.a cash rent in the first year and a revision on the basis of the figures 
in-the second year was itot in accordance with the terms already decided on. He 
accepted: as reasonable the suggestion that monthly accounts of ,the forest receipts 
should be sent to the Madgole Range Officer, but declined to accept the suggestion 
that this officer should have a right $o check the accounts of the Vizianagaram officials 
If ne€essary the District Forest Officer might inspect the permit stations on behalf 
of the Madgolé‘estate. To this, the Collector replied in Ex. WWWW-1 dated 
5th June, 1926, agreeing to the Raja’s suggestion that the rent for the first period 
should be fixed in the second year’s occupation and that this figure should be 
subject to decennial revisio, He also agreed to drop the proposal for having the 
Vizianagaram accounts inspected by the Madgole Range Officer. 
Now after this interchgnge of letters there was np longer anything of substance 
to be settled regarding the lease. The only point as yet outstanding, viz., the way 
in which the Vizianagaram accounts were to be checked on behalf of Madgole 
was settled. They. were to be checked only by the transmission of monthly statements 
to the Madgole office. It has been suggested that this last stage of the agreement 
cannot bind the Madgole estate because there is no evidence that it received the 
approval of the Gourt of Wards. It is however‘really a matter of detail, The Court 
of Wards represented by the Agency Commissioner had already approved of the 
basic proposal regarding the fixation of rent and had already approved of the 
suggestion that the calculation of rent for the first ten years was to be worked out 
in agreement by theerepresentatives of the two estates. It does not appear that 


e any further sanction by the Court of Wards was necessary to bind the estate with 


the agreement taken as*a whole. : ‘ 


. The survey: was not actually completed till the end of 1928. By this time the 
Court of Wards had ceased to have control of the Madgole estate. The Ranis of 
Madgole estate havitig surrendered their interest to the Maharajah of Jeypore, 
the respondent here, the latter had become the proprietor of the estate. In March 
1929, the Dewan of Vizianagaram wrote Ex. XXV to the Dewan of Jeypore 
reporting the completion of the survey and the receipt of the maps and asking for 


eargangements to be made for the execution of the agreement and delivery. of the 


forest to the Vizianagaram officials. On this it would appear that the Dewan of 
Jeypore called for reports from his subordinates, but no action was taken either 
to complete or to repudiate the agreement in spite of the reminders from the Vizia- 
nagaram estate. e The plaint alleges that the Vizianagaram estate had no definite 
knowledge before 31st December, 1933, that the defendant had no intention of 
per®rming the contract. It would appear that a good deal of the delay in coming 
to a decision on the part of Jeypore was due to thé absence of the late Maharaja 
rom headquarters and his death in 1991, but no definite action was taken on 
behalf of the Jeypore estate even when a registered notice was sent, Ex. TTTT 
dated 25th November, 1933, threatening a suit if no final reply was received before 
gist December, 1933. : r 


The first question to be decidfd in this appeal is whether there was a concluded 
contract. It has been contended fy the learned Advocate-General on behalf of the 
respondent that there was no binding agreement, firstly as to the amount of rent, 
and secondly as to the date of the commencement of the lease, and that in the absence 
of certainty on these two points the contract cannot be enforced. The learned 
Advocate-General has relied upon the undoulkted proposition that a mere agreement 

f e 
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to ‘agree cannot congtitute a contract. We have, however, indicated our opinio 
that Ex. CCC dated 23rd July, 1821 constitutes.a definite acceptance on behalffof 
the Court, of Wards of all the essential provisions ‘of the agreement, which provisiéns 
provided for the definite fixation of the rént on an agreed basis. , The ratio of half 
the net -proceeds was undoubtedly accepted for the whole of the term of the lease. 
The basis on which the rent for the first ten years was to be calculated and also the 
basis of the decennial revision were covered by the agreement. ‘Though the 
actual figure of the rent was not yet determined, there was no longer any uncertainty 
regarding the way in which it should be fixed throughout the lease. 


The learned Advocate-General has relied on the decision in May and Butcher 
Lid. v. The Kingt. ‘That was a case in which the parties agreed to the sale of goods 
ata price to be subsequently fixed between the parties, any dispute to be referred 
to’ arbitration. It was held that there was no concluded contract between the 
parties, for an essential part of the contract was left undetermined and it was pointed 
out that the arbitration clause had no operation untfi there was an agretment 
and there was no agreement until the parties had at some future date fixed the 
price. It seems to us however that the correspondence of 1926 already referred to 
must be read as part of the contract between the parties, and that after the letter 
“Es. WWWW-1! wherein the Collector finally agreed ib the method of checking the 
Vizianagaram accounts there was no longer any uncertainty as to any matter 
relating to the lease except the actual date on which it should begin. “e 


The learned Advocate-General argues that an agreement to lease which does 
not fix the date on which the lease is to begin cannot be enforced. This argument 
is based on the rule in Marshall v. Berridge,* where the Court of Appeal held that 
in order to have a contract which would satisfy the Statute of Fraud it is necessary 
to find within the four corners of the agreement, the date from which the contem- 
plated lease shall begin andethat ifthe contract is defective in this respect there is 
no enforceable contract and specific performance cannot be granted. In the case 
of Srimati Giribaladasi v. Kali Das Bhanja®, their Lordships of the Privy Council state : 


“ It is elementary that specific performance of an agreement to grant a lease cannot be decreed 
unless that agreement either expressly or impliedly to be granted fixes*the date from which the 


Pi 


term is to run.”, ye nT 


and on the peculiar facts of that case whereunder the agreement provided for the 
execution of a permanent lease “‘ hereafter ” their Lordships held, differing from 
the High Court, that the correspondence betwten the parties did not indicate an 
intention that the lease should begin from the date of the.agreement as was contended 
and that therefore the date of the commencement was left uncertain and the lease 
could not be enforced. In that case, their Lordships were dealing with very special 
facts and no reference was made to the statutory rule embodied in section 110 of 
the Transfer of Property Act which lays down that “ where no day of commences 
ment is named, the time so limited begifis from the making of the lease.” 


The Privy Council had to deal with another case, Ikramull Huq v. Wilkie+, 
where the parties agreed in a series of letters that the lease should be executed shortly 
of certain properties of which the lessor was to get possession from the tenants ‘and 
construct a godown for the occupation of the lessee in the course of three or four 
months, ‘There was some delay in getting possession of the land. When “%t was 
obtained the lessee was asked whether he wanted the building constructed according 


to the original plan or had any alteratiofis to suggest and the fessor said that he Wag, 


prepared to finish the building within four months. Thereupon the lessee repudiated 
and justified the repudiation on the ground of the delay on the part of the lessor in 
not putting himself in a position to comple& the transaction. Their Lordships 
held on the facts of that case that the period within which the pbuilding was to be 
ready yas not an essential part of the contract afd the contemplation of both parties 
was that everything should be done without any umreasonable delay. In the 


1. (1934) 2 K.B. at 17. 3. A 39 M.L.J. 329 (P.C.). 
2, 1g Ch. D. 233. e 4. (1907) 17 M.L.J. 454 (P.C.). ° 
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ircumstances they held that there was a completed contrect of which specific 
rformance will be granted. That was clearl® a case in which the agreement 
between the parties did not contain any fixed date for the commencement: of: the 
lease. ‘Althoughetheir Lordships did not expressly consider the effect of section 110 
of the Transfer of Property Act, they do hold that the agreement contemplates the 
execution of the lease within a reasonable period and by implication 1t must be 
inferred that the lease was to run from the daté of its execution. The circumstances 
of that case bear some resemblance: to those of the present case. Here too the 
original agreement contemplates survey operations as a preliminary to the ¢xecution 
of the lease. The precise date on which those survey operations would be concluded 
was not known. ` The delay in their completion was not dte to the default of either 
party. It ts natural to infer that the parties contemplated the execution, of the 
lease within a reasonable period after the completion of preparatory work. The 
delay after that date was due partly to the death of the Maharaja of Jeypore and 
partl? to the ie oe of his successor ; but in the absence of any other date being 
contemplated, it seems to us reasonable to infer from the circumstances that the 
parties made their agreement in the light of the statutory provisions of section -110 
of the Transfer of Property Act and that it was understood that the lease was to 
run from the date on which.?t was executed. A similar view has been taken by the 
Calcutta High Court in the case of Kailash Changra Bhoumik v. Bejoy Kanta Lahiri 
Chowdhury!, where the learped Judges rely upon the decision of the Privy Council 
just quoted and hold that there was a concluded agreement in the absence of an 
express stipulation for the date of the commencement of the lease and that it is 
legitimate to read into the agreement the statutory provisions of section 110. of the 
Transfer of Preperty Act. We hold that the agreement in the present case is certain 
and definite both as to the rent and as to the date from which the lease is to com- 
mence and it is not unenforceable for uncertainty in either of these particulars." 


-~ The next question is whether the permanent lease contemplated in this agree- 
ment was within the power of the Court of Wards. We have already indicated 
our opinion that the final decision of the partiés regarding the manner of the fixation 
of the net profits for the purpose of calculating the rent for the first ten years must be 

*dé%med to have been made withethe authority of the Court of Wards, having regard 
to the approval of the draft agreement by the Agency Commissiofer. At the 
time when the agreement was concluded the Madras Impartible Estates Act 
had not been extended to the Agency districts. It was however extended by a 
notification dated 27th November, 1928, and we may take it that the agreement 
could not ngw be enforced if it is deemed to offend against the provisions of that 
Act. Under section 35 of the Court of Wards, Act : 


. “TheCourt . . .maygiveleases œ . . ofthe whole or any part of such property for such 
tern®, as it thinks fit . . .and may generally pass such orders and do such acts not inconsistent 
with the provisions of this or any otheg Act for the time being in force as it may judge to be for the 
advantage. of the Ward or for the benefit of the property.” 


The Court of Wards has formally decided that the execution of this agreement 
is to the advantagt of the ward. The Court must however be limited by the res- 
trictigns on alienation under the Impartible Estates Act. Section 4 (1) of 
that Act provides that “the proprietor of an impartible estate shall be incapable of 
alienating or binding by his debts, such estate or any part thereof beyond his own 

etime unless the alienation shall be made, or the debt incurred, under circum- 
stances which would entitle the managing member of a joint Hindu family, not 
being the father or grandfather of the other coparceners, to make an alienation of 
the joint property, or incur a debt#/binding orf the shares of the other coparceners 
independently of their consent.” is well established that the managing member 
of a Hindu joint family can bind fhe joint family by a compromise madewyna fide 
for the benefit ofthe estate*and not for his personal advantage ; vide Mayne’s Hindu 
Law; roth edition, page 402. 4 
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An attempt hasbeen made to argue that even granting the bona fide nature 
the settlement accepted by the Cot of Wards, itis necessary for the Court to exampte 
critically the details of the bargain between the parties, in order to ascertain whether 
that bargain was really beneficial to the estate, the suggestion being that if there 
is reason to think that the Court might have made a better bargain than it did, the 
‘compromise will not be binding on the estate. It seems to us that this is not the 
correct line of approach to a comprmise entered into by a manager ‘or represen- 
tative of a Hindu joint family. No doubt if the bargain is so palpably unfair in its 
nature as to throw a doubt upon the bona fides of the manager, the details of that 
bargain may assume a very great importance. But.where it is clear that there was 
an actual dispute the settlement of which was in the inter&sts of the estate and that 
the dispute has been settled by a compromise which appeared to the manager to be 
a fair arrangement having regard to the contentions of the parties*and one which 
was desirable with a view to prevent future litigation, it is not in our opinion.open 
to the Court to nullify that compromise mefely on the ground that one party appears 
to have driven a better bargain than the other party. The attack on the compro- 
mise in the present case rests mainly on assumptions regarding the bona fides of the 
claim by Vizianagaram to have title inan extent of I13 square miles in the 
Samidha forests and the suggestion is made that Vizianagaram was giving up 
practically nothing and was getting a lease of forest admittedly belonging to the 
Madgole estate for an inadequate rent. We see no reason to think that the claim 
put forward by Vizianagaram to the disputed area was one which was known to be 
unsubstantial. Although under this agreement Madgole gave up possession of the 
disputed area and of a further block admittedly belonging to Madgole, the estate 
was to get a very substantial rent and to be rid of all trouble and expense in con- 
nection with the management of a block of forest admittedly not easy to administer 
by the Madgole officials. Moreover, the arrangement between the parties was 
made at a time when each of the estates was under the management of responsible 
Government officers who had no interest in the matter other than that of an official 
anxious to administer his charge to the best of Bis ability. We see no reason to - 
think that this arrangement was unduly favourable to the eVizianagaram estate, 
nor do we consider that there are any grounds for thinking that the Court of W m 
or. the Agençy Commissioner failed in their duty*towards the Madgole estate in 
accepting the terms agreed upon. We are moreover of opinion that the contract 
between the parties js within the powers of thesproprietor of ‘an impartible estate, 
having regard to the existence of the dispute and the arrangements made for its 
settlement. 

e 

The question arising out of the non-registration of this agreement need not 
detain us long. The Registration Act does not apply to the Agency districts. The, | 
clause in the agreement relating to the Gudepa forest must be deemed to be one 
which purports to declare a right, title and interest ¢f the value of mare than Rs. 100 
in immovable property and by virtue of section 49, the document cannot be used 
in evidence of the transaction relating to the Gudepa reserve in the absence of 
registration. ‘This fact, however, has less importance now, seeing’ that in this Court 
the appellant has abandoned his claim to enforce against the respondent the surrender 
of rights in the Gudepa forest contemplated in clause 1 of the draft agreement. There 
is no legal impediment to the admission jn evidence of the ungbjectionable akan oe 
of the document, part of which has to be excluded for want of registration ; an 
seeing that the appellant is the person who stands to lose by the non-enforcement of 
the first clause, it is open to him to waive it, vidg Samuvier v. Ramasubbser}. It seems 
to us that the clause relating to Gudepa is cle&ly separable from the «est of the 
contract and that if the appellant who is the peon adversely affected by the non- 
enforceratnt of this clause, is prepared to abid® by the rest of the contract, the 
respondent cannot object to the enforcement of the rest of it ; vide Hawksley v. Outram? 





1.6 (1931) 60 M.L.J. 527: I.L.R. 55 Mad. 92. 2. (1892) 3 Ch. 359. 
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this view, it isnot necessary to go into the question whethey the proviso to section 
of the Registration Act is retrospective. 46 e z 
It has been contended for the respondent that specific performance should be 
refused by reasor of the laches of the appellant and there was also a plea that the 
enforcement of the contract was barred by limitation.. The latter plea is clearly 
untenable for there was no date fixed in the agreement for its performance from.which 
limitation could run. Nor was there any expitess refusal to complete the agreement. 
The’ suit was brought within three years of the time when as a result of the final 
notice from the appellant, refusal to complete the agreement might be“inferred. 
Tt seems to us also that there can be no question of laches in this case. When 
the statute provides a period of limitation for the bringing of a suit, the remedy. of 
specific performance will not ordinarily be refused on the groynd of delay if the 
suit is within the prescribed period. No doubt cases might arise in-which the ddiay 
in filing the suit might have led the other side to infer that the plaintiff had waived 
his rifhts under the agreement and in such cases the plea of laches might be con- 
sidered a ground for refusing specific performance, But there is nothing ofthe 
kind here. Quite clearly the Vizianagaram estate was throughout insisting on the 
completion of the agreement. There was no suggestion that the agreement would 
not be completed so long -2s the Court of Wards managed the Madgole estate. 
Even thereafter the Vizianagaram estate was pyessing for the completion of the 
agreement and there was po clear indication of the attitude of the Maharajah of 
. Jeypore in the.matter. We are ofthe opinion that specific performance: should not 
be refused by reason of the delay in filing the suit. US 
It has been suggested that specific performance should be refused’ because 
there was a lack of mutuality ‘ in the contract at its inception. We are unable to 
appreciate this contention. Section 35 of the Court of Wards Act empowers the 
Court to bind the ward by a centract of this nđture and such a contract could have 
been enforced against the Court of Wards and is therefore enforceable against the 
present proprietor of Madgole. ‘There is therefore no question of mutuality. It was 
- notsuggested that the contract wał unenforceable against the Rajah of Vizia- 
nagaram. ig 
e “pe In the result, thereforg, the appeal is allowed and there will be a decree directing 
the respontlent to execute a lease deed in the’ terms contemplated in the agreement 
. accepted in Ex. CGC dated 23rd July, 1921, and to embody therein the terms 
regarding the first year’s rent accefted in the letter Ex. WWWW-1 dated 5th June, 
1926, and to attach thereto the plans of the forest block to be leased, prepared at 
the survey of the boundaries at the instance of both parties. The first clause of 
the draft agreement relating to the @udepa reservé will not be enforced. The 
lease deed will be executed within six months from today, failing which the Court 
- will itself execute the lease. The appellant will be entitled to his costs throughout. 


B.V.V. e  —_—_ Appeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
é ə PRESENT :—MR. Justice PATANJALI SASTRI. 
Poovachettiar .. Appellant* 
f i 
2. 
Maddan alias Kavandappa Goundan and others .. Respondents, 


. 

Madras Agriculturist Relief Act (IV of 1938), section 8—Mortgagee purchasing part of hypotheca in 
p a discharge of the debi— Debt remains same debt and cannot be deemed to be split up and scaled down on 
that basis, 

By the fact of the mortgagee purchasjg@# part of theehypotheca in pro tanto discharge of the debts 
the debt itsetf cannot be considered to haffe been split up so as to be liable to be scaled down on the 
analogy of cases relafing to the splitting[fup of debts by the debtors executing different documents 
for portions thereof. There is a mere redhction of the debt by transfer of a portion of thesyypotheca 
to the creditor himgelf, and, th® balance remaining due is the same old debt reduced by a payment. 
The identity of the debt or its liability to be scaled down as before is not affected. 





* 9, A. No. 920 of 1943. z 28th July, 1944. 
e 


If] 4 RAYALLA RAMAPPA, In re. 141 


Appeal against the decree of the District Court of North Arcot at Vellore in 
A. S. No. 148 of 142, preferred against the decree of the Court. of the Distri 
Munsiff of Tiruppattur in O. S. No. 276 of 1940. ; 


T.L. Venkatarama Aiyar for Appellant. 
V. T. Rangaswami Aiyangar and K. S. Sankararaman for Respondents. 
The Court delivered the following 


Jupcment.—The only point of lhw taken is that the plaintiff mortgagee having 
purchased part of the hypotheca in gro tanto discharge of the debt, the debt itself 
must be considered to have been split up and so is no longer liable to be scaled 
down on the analogy of cases relating to the splitting up of debts by the debtors 
executing different documents for portions thereof. It is*difficult to see how those 
decisions are applicable here. What has happened is a reduction ‘of the debt 
by transfer of a portion of the hypotheca to the creditor himself, and the-balance 
remaining due is the same old debt reduced by a payment. The security: may 
have been split up in the sense that the entire balance may not be recovtrable 
from the properties remaining in the hands of the mortgagors having regard to 
section 60 of the Transfer of Property Act, but this does not affect the identity of 
the debt or its liability to be scaled down as before. 


The appeal is dismissed with costs of respondents:1, 2, 6 and 7. 
(Leave refused). i i . 
K.S. . — : Appeal dismissed. 
IN‘ THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR. JUSTICE BYERS. 


Rayalla Ramappa °.. Appellant” 
Criminal Procedure Code (V of 1898), sections 195 (1) (c) sh A a of minor using false document 
—Not a party within the meaning of section 195 (1)(c)—-Order undem section 476 directing complaint to be filed 
—Propriety—Proper course. 
A guardian instituting a suit on behalf of a minor is not a “ party ” within the meaning ofssec- 
tion 195 (1) (c) of the Criminal Procedure Code, againgt Whom a complaint can be directed to issue 
by an order under section 476 of the Criminal Procedure Code for using a false document in support 


of the suit claim. z 

Emperor v, Mallappa Tejappa, A.L.R. 1937 Bom. 14, Rupchand v. Dashoda, (1907) I.L.R. 30 AHG 5 
and Satyanarayana v. Anjareddi, LL.R. (1941) Mad. 985 : (1941) 1 M.L.J. 765, reliedgon. 

Although such a guardian is not a party within the meaning of that,section, it will be open to 
the Court to proceed against him in respect of an offenceepunishable under section 193 of the Indian 
Penal Code which in the circumstances of the case, he would appear to have committed. 

Appeal against the order of the District Court of Bellary, dated 18th September, 
1942 in A. S. No. 116 of 1940 (O. S. No, 101 of 1938, District Mumsiff’s Court, 


Bellary). . 
T. S. Swaminatha Aiyar for Appellant. e : 
The Public Prosecutor (V. L. Ethiréj) on behalf of the Crown. 


The Court delivered the following 

JupcMenT.—The main point taken in this appeal against an order under sec- 
tion 476 of the Criminal Procedure Code is that the appellant against whom a 
complaint has been directed to issue for offences he is alleged to have committed 
under sections 465, 467 and 471 of the Indian Penal Code was not a party to the 
proceeding within the meaning of sectign 195 (1) (¢) of the Code. The appellant’s 
learned advocate relies on the decision in Emperor v. Mallafpa Tejappa!, in whittle 
it was held that the guardian or next friend of a minor plaintiff in a suit was not a 
party to the proceeding within the meanin of, section 195 (1) (4) of the Code. 
In the course of the judgment reference was Myade to Rupchand v. Dasgdha®, a case 
in which the question of limitation was involvéd ; the plainti§ had appealed but 
failed % implead the guardian ad litem of the Wninor respondent, and by the time 
pa ae 


© 
* A. A. O.eNo. 501 of 1942. 24th July, 1944. 
1, AIR. 1937 Bom. 14. a. (1907) LL.R. go All. 55. 
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an attempt was made to remedy the defect the period of limitation had run out ; 
jection was taken but it was held that there was no substahce in it because the 
rdian ad litem was not a party to the suit or to the appeal. In Satyanarayana v. 
* Anjareddil, the learned Chief Justice and Somayya, J., held that the word “ plaintiff ” 
in section 95 of the Civil Procedure Code must be confined to the plaintiff and it 
does not include the next friend of a minor plaintiff, and consequently no order 
could be made under that section against the next friend of a minor plaintiff by way 
of compensation. The learned Public Prosectitor contends that a guardian insti- 
tuting a suit on behalf of a minor is as much a plaintiff as a party who is litigating 
in his own name ; but in view of these authorities, and there is no decision cited 
to the contrary, I must hold that a guardian is not a party within the meaning 
of section 195 (1) (c) of the Criminal Procedure Code. In*view of this, it becomes 
unnecessary to consider thé other objections which have been taken to the order 
and it is accordingly set aside. ii 


There are, however, circumstahces in this case which render it necessary that 
action should be,taken against the appellant who has since 1928 been mainly instru- 
mental in agitating the claims of his son to have been adopted by one Lakshmappa 
in that year. The falsity of the claim and the document on which reliance was 
placed has been found by more than one learned District Judge ; and although 
the appellant may not be a-farty within the meaning of section 195 (1) (¢) of the 
Code, it will be open to the learned District Judge 40 proceed against him in respect 
of an offence punishable upder section 193 of the Indian Penal Code which he 
would appear to have committed. In the course of his evidence he stated that 
he was present when the adoption took place, that the adoption deed was drawn 
up and executed in his presence, and that he attested it. Whether or not the 
delay which Ims elapsed between 1928 and the present proceedings is material 
will no doubt be decided by the learned District Judge if he initiates further pro- 


ceedings. No order as to costs. ‘ 
aE ` Order set aside. 
j IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT eng ata WADSWORTH AND Mr. Justice PATANJALI SASTRI, 
. Vushthepalle Swami Setti .. Appellant* 
. Wid . 


U. e . r 
Dandu Lakshmireddi and another’ .. Respondents. 
. Madras Agriculturists’ Relief Act (IV of 1998), section 8, explanation—Debt undæ promissory note in favour 


of two pariners—Dissolution of partnership—Debt taken over by one—Mortgage for promissory note amounts 
and two other sums in favour of the latter—Application to scale down-—-Creditor whether same—Section 8 cannot 
be brought into force. 


The respondents had in 1927 executed a premissory note in favour of the appellant and another 
—they being members of an unregistered partnership—for a certain amount. Later on the appellant 
and his partner became divided and this dept fell to the share of the appellant. In consequence 
of th arrangement a mortgage deed was executed gn April, 1934, in favour of the appellant which 
comprised the amount still due undergthe note together with two other sums. On the question 
whether the credito under the mortgage is the same person as the creditors under the promissory 
note so as to bring into force the explanation to section 8 of the Madras Act IV of 1938, 

Held, that in deciding the question who is the creditor under a promissory note regard must be 
had not only to the power to grant a valid discharge but also to the power to enforce 
performance of the contract ; that the previous promissory note which could be enforced only by the 
two promisees jointly was a debt, the creditor of which was two persons and not one; and that the 
later mortgage in favour of one alone of the two partners could not be said to be in favour of the 
sayae creditor as under the promissory note. In that view the explanation to section 8 of the Act 
aid not be brought into force. 


Appeal against the order of the Court of the Subordinate Judge of Kurnool 
dated grd February, 1943 and madejn O. P. No. 5 of 1942. 

P. C. Parthasarathy Atyangar for (Appellant. 

Kasturi Seshagifi Rao for Resp{ndents. 

The Judgment of the.Court Was delivered by 


I. (1941) 1 M.L.J. 765: I.L.R. (1941) Mad. 985. * 2 
* A. A. O. No. 346 of 1943. a 3th July, 1944. 
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Wadsworth, F.—This appeal arises out of an application by the appellant, 
a mortgagee, praying the Court to scale down the debt due to the appellant by 
the respondents under a mortgagé deed, Ex. P-1. The application is filed und 
the rules framed under Madras Act IV of 1938. The history of the transactién 
may be briefly summarised. In 1927, the respondents executed a promissory 
note for Rs. 5,000 in favour of the appellant and one Ranga Reddy. It appears 
that the appellant and Ranga Reddy were at that time members of an unregistered 
partnership. In 1932, after paymertts had been made towards this promissory 
note, there was a renewal in favour of the same parties for a sum of Rs. 4,385. 
Apparently there was a dissolution of partnership or an agreement to divide the 
joint assets between the appellant and Ranga Reddy, as a result of which this debt 
fell to the share of the appellant. As a consequence of this arrangement, the res- 
pondents on 1eth.April, 1934, executed a mortgage in favour of thé appellant 
for” Rs. 6,000 which comprised Rs. 5,099-12-0 due under the promissory note of 
1932 in favour of the appellant and Ranga Reddy, together with two other sums 
with which we are not immediately concerned. $ e 
‘The lower Court has taken the view that the mortgage must be treated as a 
renewal of the antecedent indebtedness under the promissory notes and has inferred 
that there was an assignment by reason of the dissolution of the unregistered partner- 
ship between the appellant and Ranga Reddy. It seems to us quite clear that 
there was no legal assignment so far as the evidence before us goes. . There was no 
endorsement on the note and no document assigning the note to the ‘appellant 
has been put into evidence or is alleged to exist. It Ras, however, been argued 
that because the appellant was a creditor under the antecedent promissory notes 
and because he is the creditor under the mortgage, the creditor under the mortgage 
is the same creditor as the creditors under the promissory notes, so as,to bring into 
¿+ force the explanation to section 8 of the Act. This argument has been reinforced 
by pointing out that one of the two jeint promisees under the antecedent promissory 
note could have given a valid discharge, having regard to the decision of the Full 
Bench in Annapurnamma v. Akkayyat, ‘There is no doubt that we have repelled the 
contention that where a debt is in the name ofa Benamidar the real owner can be 
deemed to be the creditof, by applying the criterion whether,the real owner could 
give a valid discharge. This does not, however, mean that the power to give g.. > 
discharge is the sole criterion to be applied in orde? to find out who is the creditor ` 
under a promissory note in the name of two persons. It has been péinted out 
i that the power of ong of two joint promisees to give a discharge, recognised by the 
Full Bench with reference to the provisions of section 38 of the Indian Contract 
Act, is a very limited power extending only to the acceptance of an offer of full 
payment of the debt. It was held in Ramaswami v. Kotayya®, that one of two joint 
promisees could not give a discharge by takihg a fresh document in his own name. 
It is moreover clear having regard to the provisions of section 45 of the Contract 
Act that one of two joint promisees has npt the’ power to claim performance of éhe ° 
contract without impleading his co-promisee, and gt seems to us that in deciding 
the question who is the creditor under a promissory note we must have regard not 
only to the power to grant a valid discharge but also to the power to enforce perfor-- 
mance of the contract. It follows from this reasoning that the amtecedent promis- 
sory note which could be enforced only by the two promisees jointly was a debt, 
the creditor of which was two persons and not one. It follows that the morfgage 
in favour of one alone of two persons is not to.the same creditor as the creditor 
under the antecedent promissory note. ° : oe 
In this view, we allow the appeal with costs in both Courts and give a decla- 
ration that the amount due under the suit mortgage will be as claimed by the 


gi 





petitioner, namely, the principal amofint of the mprtgage with interest at 5 per cent. 
upto 22nd March, 1938, and thereafter at 6} pr cent. š 

Kw — Appeal allowed. 
. 1. (1913) 24 M.L.J. 333: LL.R. 36 Mad. 2. (1924) 47 M.L.J. 840: LL.R.48 Mad. 
544 (F.B.). 693. 
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NN IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JUSTICE PATANJALI SASTRI. 
Akela Jagannadham, Son of Venkanna and others .. Appellants* 
. 6% 
Venuthurupalli Narasimham and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 8 i asa mortgage for 60 years— 
Annual rent fixed on basis of agreed rate of interest—Absence ef provision as to any deficiency or excess in yield— 
Receipt of profits cannot be regarded as payments by debtor for purposes of section 8 (2) of Act (IV of 1938)— 
Stipulation that mortgagee was to be in possession for a specified period—No clog on equity of redemptjon— Morl- 
gagor barred from redeeming before the expiry of the term fixed. 

A usufructuary mortgage executed on 11th November, 1893, for Rs. 625 provided that the sum 
should carry interes’. at the rate of Rs. o-10-8 per cent. per month wRich would amount to Rs. 50 
per annum. ‘The document recited that a fixed rent of Rs. 50 per year was settled in respect of the 
lands and proceeded: “towards the interest due on the aforesaid principal you shall enjoy the said 
Jands for a period’of 60 years . . . After the expiry of the period on our paying the principal 
amount you shall immediately deliver posession of the lands and documents tous . . .” 


In*a suit filed e 1939 for rédemption claiming that the debt must be deemed to have been fully 
discharged by the Operation of Madras Act IV of 1938, 


Held, that though interest at a particular rate was mentioned, there being no provision in the 
bond that if the yield of the property was less than the estimated rent of Rs. 50 the mortgagor was 
liable to make good the deficiency or if the yield was more the mortgagees were accountable 
to the mortgagor for the excess over such rent, the receipt of the profits by the mortgagees could 
not be regarded as payments by tlte debtor for the purpose oê section 8 (2) of Madras Act IV of 1938. 
Accordingly the mortgage debt cannot be deemed to have been discharged under the Act. 


The stipulation that the mortgagees should continue in possession for a specified period cannot 
be regarded as a clog on the equity of redemption. The right to redeem will arise, in the present case 


only on the expiry of the 60 years. 

Appeal against the order of the Court of the Subordinate Judge of Vizagapatam, 
dated 8th September, 1942, and made in A. S. No. 20 of 1042, preferred against 
the decree of the Court of the District Munsiff of Vizagapatam in O. S. No. 
291 of 1939. ° ° 


e Y., Suryanarayana for Appellants. 


B. V. Ramanarasy and P. R. Ratachandré Rao for Respondents. 
The Court delivered the following 


T>  JupcmMEent.—This appeal has been preferred by defendants 1 to 13 who represent 
the mortg&gees under a usufructuary mortgage executed on 11th November, 1893. 
The mortgagors now represented by respondents 1 to 3 brought the suit for redemp- 
tion of the mortgage. The mortgage was for a sum of Rs. 625 and the document 
provided that the sum should carry interest at the rate of Rs. o-10-8 per cent. per 
month. At this rate which is equivalent to eight per cent. per annum the annual 
interest on the mortgage money amoufited to Rs. 50. The document recites that 
a fixed rent of Rs. 50 per year was settled in respect of the lands some of which had 

*begn cultivated and were in the occfipatign of tenants, the others being waste lands 
and then proceeds as follows, 

* Therefore, towards the interest due on the aforesaid sum principal you shall enjoy the said 
lands for a periof, of 60 years, that is, from the current year Vijaya (1893) to the end of the recurring 
Vijaya year, viz., 1953 by way of leasing out the said lands, etc., and enjoying as you like the usufruct 
therein. After the expiry of the stipulated period, that is, after the end of 60 years, on our paying 


to you at the commencement of Mesham of any year, the principal amount, you shall immediately 
deliver possession of the lands and the document to us. As the profit or loss in respect of the lease, 
etc.,relating to the lands is only yours, you shall raise extensive cultivation in the said lands and enjoy 
the same. You shall noś be entitled to claim (an§ amount) towards the repairs executed by you in 
“Wrespect of the said lands after the expiry of the stipulated period. Even if we should offer to pay 


to you the principal amount within the stipulated period you are not bound to receive the same but 
shall enjoy the said lands as you like.” | 


The other, provisions of the deed Are not material for the purpose of this appeal. 
Notwithstanding,ethat the periodJstipulated in the deed has not yet expired,the 
respondents 1 to 3 claim to rede&@m the properties on the ground that Mhder the 
Madras Agriculturists’ Rtlief Act, the whole debt must be deemed to have been 





* A. A. O. No. 47 of 1943. 17th February, 1944. 
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discharged by the mortgagee, receiving the profits from the land at the rate of Rs. "a 
per year and that therefore the Miortgagee was bound to deliver back possessign 
of the lands. 

The suit was resisted mainly on three grounds: first, thatethe Act was not 
applicable to the debt in question as the mortgage debt had been assigned to defend- 
ants 12 and 13 who were widows of the mortgagee’s family entitled to maintenance 
as against the members of the family and that therefore the debt was exempted under 
section 4 (h) of the Act ; secondly, that even if the Act was applicable, the debt was 
not liable to be scaled down under the provisions thereof as the receipt of the profits 
by the mortgagee under the terms of the deed could not be regarded as payments 
by the mortgagors within the meaning of section 8 (2) 6f the Act; and thirdly, 
that even if such. receipts could be regarded as payments and the debt must be 
déemed to have been discharged, the provision that the mortgagee should continue 
in possession of the properties for a fixed period of sixty years would disentitle the 
mortgagors to claim possession of the properties before thé expiry of fhat period, and 
that the suit was accordingly premature. 

The trial Court dismissed the suit upholding the second of these contentions, 
namely, that there were no payments within the meaning of section 8 (2) of the 
Act. It also accepted another contention raised by fhe defendants, namely, that 
the debt was not payable at the commencement of the Act, because the time for 
payment had not yet arrived under the terms of the bond. As this Court*has held 
that the word “ payable” in section 7 means only “recoverable” and that it 
would be sufficient for the purposes of the Act if the liability had been incurred at 
the commencement thereof, this contention was not pressed in this Court. The 
trial Court negatived the contention regarding the assignment of the debt to defend; 
ants 12 and 13, holding that the assignment was not valid because the mortgagors 
were not consenting parties te it. If the result, it dismissed the suit. On appeal 
by the respondents 1 to 3 herein the learned Subordinate Judge, while agreeing 
with the trial Court as regards the alleged assignment of the debt to defendafts 
12 and 13, differed on the question of the liability of the debt to be scaled down 
under the provisions of the Act. He held that the bond having provided for a rate 
of interest, the exemption under section 10 (2) (2) of the Act did not apply and thar: 
the receipt *by the mortgagees of the rents and “profits of thes property 
were payments by the debtors within the meaning of section 8 (2) of the Act. On 
that footing as admittedly more than Rs. 2,006 had been received by the mort- 
gagee’s family, he held that the debt must be deemed to have been discharged and 
that therefore the respondents 1 to 3 herein were entitled to redeem. He accord- 
ingly remanded the suit to the trial Court for,disposal after determining Sundry other 
issues raised in the case which were left undetermined by that Court. 

This Court had occasion to consider at seme length in Manavala v. Mohamed- 
Yoosuf, the question whether the receipt bf the profits by a mortgagee holding pos- 
session under a usufructuary mortgage which imposed no obligation on*him to account 
for the profits of the property and provided for redemption on payment merely of 
the principal sum secured could be regarded as payments by the debtor within 
the meaning of section 8 (2) of the Act, and it was pointed out that unless there 
was something in the riature of a settlement or adjustment between the debtowand 
the creditor whereby the rents received were adjusted towards the interest made 
payable under the bond there would be mo constructive payment in such cases. If 
the bond, for instance, had provided for interest to be paid to the mortgagee at a 
particular rate irrespective of the yield which the mortgagee might derive from the 
property, and the mortgagee on his part had undertaken to adjust the rents received 
towards the interest thus made payable to him fand to account for the “balance if 
any there would be a case for holding that thereljwas a constructive payment when 
the rent™ were so adjusted towards interest. But that is not the position under the 
terms of this bond. Though interest at a particular rate was mentioned, there is 
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i provision in the bond that if the yield of the property was less ‘than tHe estimated 


T of Rs. 50 the mortgagor was liable to make good the deficiency. Nor on the 
other hand was it stipulated that if during any year the mortgagee received more 
than the estimated rent from the land he was to be accountable to the mortgagor 
for the excess over such rent. The deed expressly provides that the mortgagor 
should be entitled to redeem the property on payment of the principal sum 
alone. Under these circumstances, as pointed in Vasudevan Nambudiri v. Valia 
Thirumalpad', the mention of interest by the parties could only be regarded as 
made for the purpose of assessing the return to the mortgagee on the amount invested 
by him on the basis of the estimated yield. The position here is very similar, and it 
follows therefore that the teceipt of the profits by the mortgagees could not be.regard- 
ed as payments by the debtor for the purpose of section 8 (2) of.the Act. In this 
view, the mortgage debt cannot be deemed to have been discharged under the Aét. 


Mr. Ramanarasu for the respondents submitted that in view of the long period 
during which tke mortgagee’s family has been in possession he should be allowed 
to redeem the property on payment of the debt ; but it is difficult to see how the 
mortgagors can be allowed this right before the expiry of the period stipulated in 
the mortgage. It has been held in several cases that a stipulation that the mort- 
gagee should continue in possession for a specified period cannot be regarded as a 
clog on the mortgagor’s equity of redemption ; im fact, the mortgagor’s right to 
redeem arises only on the expiry of the period in such cases, and there can be no 
question of any clog on such right. 


As there will be no scaling down under the Act, it is unnecessary to consider 
the exemption claimed by the defendants 12 and 13 on the footing of their ownership 
Qf the debt. * ; 

In the result, the appeal is allowed, the order of remand made by the lower 
appellate Court is set aside and the decree of the trial Court dated the 23rd December, 
1940, is restored. The appellant will have his costs in this and in the lower appel- 
late Court. Leave to appeal is refused. 


K.S. MEN Appeal allowed. 


. ` == IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :*-MR. Justice MOCKETT AND MR. JUSTICE KRISHNASWAM? AYYANGAR. 

Minor Athilinga Goundar by guardian Thirumal Ammal ME Appellant” 
v. 

Minor Ramaswami Goundar and others .. Respondents, 


Hindu Law—Partition—After-born sop—Right to re-open—Retention by father of a 
few items for his maintenance for life with provision for their division after his death by 
his sons equally—Not a retention of a “share” to which after-bom. son's clam will be limited 

° Provision in partition for male childfen who might thereafter be born—Camot affect or 
qualify after-born son’s right to rg-open parĝtion. 

A Hindu with two wives had one son by his senior wife and two sons by his junior wife 
when he effected a partition of the family properties. The sons were all minors at the 
time. By the partition one share was allotted to the senior wife and her son and two shares 
were allotted to the’junior wife and her sons. The father retained for himself a few items 
of properties for his own maintenance, but without power of alienation. After his lifetime 
those’ properties were to be taken by the three sons “in equal shares. ` Male children who 
might thereafter be born to either of the wives were to be provided out of the share allot- 
ted to their own mother and uterine brother or brothers under the partition deed. A son 


who was born to the senior wife nearly a year after the partition claimed a reopening of 


the partition. The claim was resisted by the sons of the junior wife by saying that a 
share had really been allotted to the father, and the after-born son was entitled to that share 
only; that even assuming that the father had not retained a share, the right to re-open 
the ‘partition was not available inasmyfh as provision had been made in the partition itself 
for a share being %iven to the afteg-born son in a particular way. 


Held: Taking the partition deed as a whole it cannot be said that what was retained 
by the father was anything but a provision for his maintenance. It was not a share in 
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the property as the provision was not only limited to the duration of his life but on his 
death the sons were to divide the groperties equally among themselves. z 


The provision for giving a share to the after-born son by his uterine brother out Í 
the ‘property allotted to him cannot qualify the right ofthe after-born son to re-open the 
partition and claim a share in the entire property. e 


Ganpat v. Gopalrao, (1899) I.L.R. 23 Bom. 636, distinguished ; and Chaigama Nayudu 
= v. Mumsaini Nayudu, (1896) I.L.R. 20 Mad. 75, 77, followed. 

~: Appeal against the decree of the Court of the Subordinate Judge, Tuticorin 
in A.S, No. 46/41 preferred against the decree of the Court of the District 
Munsif of Tuticorin in O.S. No. 3140. 


A Swaminatha Aiyar for Appellant.. | ` 
A R. Ramamurthi Atyar for Respondents. 
7 The Court delivered the following f 


JUDGMENTS: Krishnaswami Ayyangar, J.—This Second appeal arises out 
of a suit instituted by the two sons of one Alagu Goundar by his second, wife 
against his two sons by his first wife. Alagu Goundar had married two wives, 
Kasi Ammal and Onnammal. On the 28th November, 1934, he effected a parti- 
tion of the family properties but reserved no sharé-for himself. At this date 
he had one son, Alagu Goundan, by his senior wife, ‘Kasi Ammal, and, two. sons 
Perumal and Ramaswami by his junior. wife, Onnammal. They were all minors. 
The scheme of the partition was to allot one share to Kasi Ammal and her son 
the first defendant and two shares to Onnammal and her two sons, the plaintiffs 
in the present suit. He retained for himself a few items of properties for his 
own maintenance but without power of alienation, After his Mfetime those 
properties were to be taken by his three sons in equal shares. The possibility o 
male children being subsequently born was contenfplated and to meet that con- 
tingency the following provision was inserted in the deed: “male children who 
might hereafter be born out of your (the two wives Kasi Ammal and Onnam- 
mal) loins should be provided for but of the shares allotted to the respective 
families”. The word “families” occurring here has reference to the two bran- 


a” 


ches represented by the two wives of Alagu Gounday. The meaning of te | 


clause is that if a son should be born in future to either of his wive$ that son 
should get his share out of the properties allotted to his own mother and uterine 
brother or brothers under the partition deed and not from out of the properties 
allotted to the other branch. 


‘Alagu Goundar died in 1939. The plaintiffs who are the two sons by his 
junior wife instituted the suit for the recovery of two-thirds share in those pro- 
perties which had been reserved for the majntenance of the father, under the, 
partition deed. The defendants were (el) Alagu Goundan, the first son by “the 
senior wife Kasi Ammal, who had been born bêfore the date of the partition, 
and (2) another son, by the same Kasi Ammal born on the 18th November, 1935, 
nearly a year after the partition. The contention of the subsequently born son 
who is the appellant in the second appeal is that he is entitled to have the parti- 
tion re-opened as no share had been set apart for the father at the partition.e He 
relies upon the principle of Hindu law stated at page 381 of Mullah’s Hindu 
Law to the following effect, a ° . 

“Where the father has not reserved a share for himself at a partition with his sons, 
a son who is born as well as begotten after the partition is entitled to have the partition 
re-opened and to have a share allotted to him not only in the property aset stood at the 
time of the original partition, but in the accumulationg made with the help of that property.” 
This statement of the law is practically the sare as that laid d8wn in Changama 
v.. Munfswam., The correctness of this proposition go far as it goes has not 
been challenged before us and indeed, it appears to be amply supported by autho- 
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rity. One of the contentions advanced in the Courts below was that on a true 


construction of the deed it must be held that aehare had really been allotted to 
the father and that the rule of law relied on cannot therefore be invoked. The 
lower appellate Court has not accepted this contention and I am of opinion that 
taking the document as a whole it cannot be said that what was retained by the 
father was anything but a provision for his maintenance. It was certainly not 
a ‘share in the property because’ this provision is not only limited to the duration 
of: his life but is immediately followed by the express statement that on his 
death his sons should divide the properties equally among themselves. ° 


Here then we have, a case where a partition was made by the father by 
dividing the family property amongst his sons, but reserving no share for him- - 
self. The appellant who was begotten and born after the partition is obviously 
within the rule stated above, and is prima facie entitled to have the partition re- 
opened and obtain for hinaself a share equal to that of his brothers. Mr. Rama- 
murthi, on behatf of the respondents contends however that the rule has been too 
broadly enunciated and according to him, it requires to be qualified. It is said 
that the after-born son cannot re-open the partition even when the father had 
reserved no share for himsalf, if the father had made some other provision for 
some share being given to him and that provision is not unfair. It is argued 
that in the present case. the direction that the future born son should get his, 
share out of the share allotted to his uterine brother or brothers is such a provi-. 
sion and that it takes away his right to have the partition re-opened. No autho- 
rity has been cited in support of the qualification contended for by the respond- 
ent’s counsel.» Reference was made to the decision of Ranade, J., in Ganpat v. 
Gopalrao!, where the facts were as follows. In 1875 one Venkatrav, who had 
at the time three sons effected a division of the family properties by allotting an 
one third share to his eldest son and keeping the remaining two-thirds in his own 
possession for the benefit of his two other minor sons. In 1880 Venkatrav had 
another son born to him and that sen instituted a suit in 1895 for a fresh parti- 
tion of the whole of Yenkatrav’s properties ignoring the partition of 1875. The 
| ` learned Judge held that the plaintiff was not entitled to have a fresh partition 
though the eldest son of Venkatrav had received an one-third instead of an one- 
= fourth share to which alone he was entitled. The suit was instituted after the 

death of Venkatrav. After stating that the general rule of. Hindu law as ex- 
pounded by the Mitakshara, Mayukha and the Smritichandrika, is that a son 
born after partition has no claim on the wealth of his separated brother and that 
he has a preferential claim on the wealth of his parents only, the learned Judge 
observed as follows: l 
° The somewhat vague texts of Vislfiu and Yajnavalkya, which direct separated brothers 
to give a share to an after-born son, apply to séns who have no provision made for them, and 
have further beer? explained by the Commentators as applicable only to the case of posthumous 
sons. In the present case, there has been no partition between the brothers. The father only 
cut off one of his sons with a separate provision, and retained the rest of the property in 
his own charge andè management for the sons of his younger wife. All branches of the 
family gaye effect to this understanding for over twelve years, and it cannot now be dis- 
turbe@ at appellant’s instance. ‘His claim can only be made against respondents: Nos. 2 
and 3, who lived with their father in union, and with whom he himself has been all along 
living as a member of,a joint family.” (The italics are mine.) l 
Tt is quite clear that the facts of this case are totally different from those of the 
present, because the effect of the partition was to separate the eldest son from 
the family, tlfe-other members, tamely, the father and his two other sons living 
and contirfuing to live in union. șpIt is not a case where the father had not re- 
served a share for himself at the partition. Indeed, the contrary is implied from 
the fact that. the family. properties other than that allotted to the eldest son 
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were retained in the hands of the father who with his two other sons still con- 
stituted a joint family. It may®be that he intended that the two-thirds in his 
hands should be taken by his two sons who'remained with him. But if tme 
question of their rights inter se were raised, the only answer would be that 
the father and his two sons should share the properties retained in his hands. 
It is abundantly clear from the context that the learned Judge in using the 
words in italics was only paraphrasing the rule of law laid down in Chengame 
v. Mumswami, and accepted as correct in all the later cases and the text books. 
Tam uflable to agree that these words lend support to the qualification for which 
Mr. Ramamurthi has contended. 


The result is that the rule of law as stated in Mullah’s Hindu Law applies 
to, the -facts of the present case. The appellant is an after-born son and his 
father Alagu Goundar had not reserved a share for himself. The consequence 
is that the appellant is entitled to have the partitionere-opened. In thisyview- 
the decision of the Subordinate Judge cannot stand. The appeæ is accordingly 
allowed and the decree of the District Munsif restored with costs here and in the 
lower appellate Court payable by respondents 1 and 2. 


Mockett, J—I agree. I am adding a few wofds because I should like to 
‘make it clear that we are beingginvited to engraft a-new rule of Hindu law on 
to the principles relating to sons born after partition., The position with regard 
to sons born after partition is well established to-day. It is stated in Mayne’s 
Hindu Law, paragraph 420, 

“If the father had divided the whole property among his sons, retaining no share for 

himself, then the sons, with whom partition was made, must allot from “their shares a 
portion equal to their own to an after-born son.” 
In this case I agree that there was no allotment of shares to the father because 
all that was arranged was that there should be provision for hi$ maintenance 
during his lifetime. But it is argued by the learned counsel for the respondents 
that inasmuch as the partition deed did make provision in anticipation for a son 
born after partition, that arrangement should stand provided it was a fair ar- | 
rangement. That may be a sound rule of commensenge, but there is no autho- 
rity for it and none has been cited before us. The decision in Ganfat v. Go- 
palrao®, to which my learned brother has referred is on totally different facts 
and it is interesting to note that the learned Judge when giving judgment ex- 
pressly (at page 641) mentions that the feature of the case before him was that 
there was no partition between the three sons of Venkatrav (the fathar) in which 
Venkatrav left no share for himself. I shotild be very reluctant except when cou- 
strained by clear authority to hold that there was any rule of Hindu law relat- 
ing to this matter which involved a copsidefation of what was and was not a” 
proper provision to be made for a potential postepartition son og sons. I pre- 
fer the rule as it stands and I agree with my learned brother that that rule to-day 
is clear. The learned Judge has decided this case on the basis that the provisjon 
which had been made for the post partition son was fair. Tn my opinion he 
erred. It may be pointed out that under the arrangement in the partitiog the 
appellant would have got one-sixth only whereas under the law as I understand 
it he gets one-fourth. In so deciding tge learned Judge has,done the very thing 
to which I have referred, namely, he has brought into existence a new rule of? 
Hindu law. I accordingly agree that this appeal should be allowed and with 
the order proposed as to costs. , ° s 


K.S. ika ii e Appeal allowed. 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT:—Mr. Justice BYERS. | | 
‘Draksha Chinna Gurumurthi TE .. Petitioner.™ 


6 
_ Defence of India Rules (1939), rule 39 (2)—Occupation—M eaning—Prejudictal 
literature found în room shared by accused and his undivided elder brother—Prosecution 
for unlawful possession of such liferature—Burden of proving innocence is on the accused 
though he was not in sole “occupation” of the premises. 


The use of the word “occupation” in rule 39 (2) of the Defence of Indi Rules 
contemplates physical occupation rather than occupation in the sense of being the legal 
tenant or other person who may be looked to for the payment of taxes, etc. 


Where og a search by “the police in a room shared by the Accused and his undivided 
elder brother (the manager of the joint Hindu family) a@ large quantity of highly 
prejudicial literature was found in an unlocked metal box, in a prosecution for unlawfal 
possession of such literature, "n . 


HÌld, that the burden laf on the accused of proving his innocence and that it is not 
necessary for the prosecution to prove that the accused was in sole occupation of the 
premises where the prejudicial literature was found, as a joint occupation with another 
person is sufficient “occupation” for the purposes of rule 39 (2) of the Defence of India 
Rules in order to cast the burden of proving his innocence on the accused. 

Ananthanath Chatterji v. King-Emperor, (1943) I.L.R. 22 Pat. 549 and Sumati Bai 
y. Emperor, A.I.R. 1944 Bom.“ 125, distinguished. 

Petifion under sectionse435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of Session of Cuddapah in C.A. No. 9 of 1944, preferred against the judgment 
of the Court gf the Additional First Class Magistrate, Cuddapah, in C.C, No. 253 
of 1943. ' 

K. Krishnaswami Ayyangar and N. C. Raghavachari for Accused, 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

“ The Court made the followigg 

Orper.—The petitioner was “tonvictel of the unlawful possession of 
prejudicial literature under rule 39 of the Defence of India Rules and sentenced 
to rigorous imprisonmentefor two years, his conviction and sentence being upheld 
on appeal.° . s 

The facts of the case in so far as they are necessary at this stage are that 
the petitioner was living in a house with his mother and his undivided elder brother, 
the latter having been found to be the manager of the family. In the room 
shared by the petitioner and his brother a large quantity of highly prejudicial ` 
matter was found by the police in an unlocked metal box when they searched 
„the premises. Some attempt was pade in the evidence to show that there was 
othèr material in this box which would ddentify it as the property of the peti- 
tioner, but this evidence was mot accepted. However, the convicting Magistrate 
‘relied upon rule 39 (2) of the rules and as the petitioner was in occupation of 
the premises, the burden lay upon him of proving his innocence. The witnesses 
examined for the defence were disbelieved, and the petitioner was convicted and 
sentenced as already stated. 


The only question which arises in revision is whether the joint occupation 
of the room by the accused and his urftdivided brother is sufficient occupation 
within the meaning: of rule 39 (2) of the Defence of India Rules so as to cast 
upon him the,burden of proof. , In support of his argument that it does not his 
learned advocate relied on two decisions. The first is Ananthanath Chatterji v. 
King-Emperor’. eThat was a Es in which the alleged prejudicial literature 
was found in a room in the occtpation of an accused and his elder brather, the 


*Cr1.R.C. No. 291 of 1944 ; Ist August, 1944. 
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latter being a person who was getained under the Defence of India Rules and 
the former only a young boy who pleaded that he had no knowledge of the books 
or of their origin. It was held that he was not in occupation of the premises 
within the meaning of the rule, but from the judgment it does not appear that 
the question of how far the joint occupation of premises by undivided members 
of the same Hindu family is effegtive occupation was examined. Brough, J., 
appears to have reached his conclusion more upon a consideration of the effect 
of shifting the burden of proof, and there was also the circumstance that the 
accused was only a boy. Manohar Lall, J., held that the publications found in 
the room were not prejudicial documents within the meaning of the rule, and so 
he did not find it necessary to express an opinion on the question arising under 
ruje 39 (2). " ° 

The other case relied on is Sumatibai v. Emperor’, a case in which a husband 
and his wife had been convicted for the possession of ptejudicial [terature found 
in the premises occupied by them both. It was held in that case that his wife 
should not be held to be the occupier of the house unless it could be shown that 
she was in fact the occupier and that her husband was a mere appendix to her. 


Neither of these cases deals with the occupatioh- of premises by undivided 
members of a Hindu joint family, each of whom owns an undivided, share in 
every portion of the property and each of whom isecompetent to exefcise his 
rights of ownership in the property. I consider that the use of the word ‘occu- 
pation’ in rule 39 (2) of the Defence of India Rules contemplates physical 
occupation rather than occupation in the sense of being the legal tenant or other 
person who may be looked to for the payment of taxes, etc. If the Legislature 
had intended that the occupation contemplated by sub-clause (2) of the rule was 
to be sole or effective occupation, tHe necessary words would doubtless have been 
inserted. The petitioner’s learned advocate has strenuously argued that the mere 
presence of prejudicial literature in a room where the accused lives is not suff- 
cient proof of possession by him. But if p8ssession can be proved, then there 
is no necessity to have recourse to clause (2) of the rule; because if actual 
possession is established then the case comes under clauge (1). My view is that 
it is not nectssary for the prosecution to prove that the accused is in Sole occu- 
pation of premises where, prejudicial literature has been found, and that joint 
occupation with andther person is sufficient octupation for the purposes of the 
rule in order to cast the burden of proof upon him. In the earlier of the two 
cases cited, Brough, J., has commented upon the difficulties of prooé in such a 
case where one of several persons is proseéuted for the possession of prejudicial 
literature found on premises in the possession of them all; but with all due respect | 
to the learned Judge, I cannot agree that the physical occupation of premises *by 
several members of a family should not be acceptg¢d as occupation py any one of 
them merely because the operation of the rule may result in difficulties in dis- 
charging the burden which the rule imposes. It was doubtless with a view .to 
meeting cases of this kind, where prejudicial literature is fourfd on premises in 
the joint occupation of more than one person, that the rule was framed so as to 
throw upon those persons the burden of disproving their guilt, in the same way 
“that section 65 of the City Police Act and section 64 of the Madras Abkari Act 
throw upon an accused person the burden of proving his innocence. 


There is no necessity for any interference in revision and the petition is 
. 5 e 
dismissed. ° g . 
K.S. SN Petition dismissed. 
2 


e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE BYERS. 
K. V. Subramanja Ayyar .. Petitioner.” 


Motor Vehicles Act (IV of 1938)—Offences under sections 78, 86 and 116—S entence 
of fines amounting in all to Rs. 45 and disqualification for ‘three months for holding driving 


_ license wader section 17 (1) of the Act—No appeal lies—Criminal Procedure. Code (V 


of 1898), sections 367 (2), 408 and 413. 

Where in respect of offences punishable under sections 78, 86 and 116 of the Motor 
Vehicles Act, the accused was convicted and sentenced to pay fines amounting in all to 
Rs. 45 and was also disqualified for three months for holding a driving license, 


Held, that no appeal fay against the convictions. The purtishment which has to be 
specified under section 367 (2) of the Criminal Procedure Code cannot include an order 
of disqualificatiog for holding a license. | 6 

Petitions under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Cotirt will be pleased to revise the judgment of the Court 
of the Session of the Coimbatore division in C. A. No. 122 of 1943, preferred 
against the judgment of the Court of the Joint First Class Magistrate of Coonoor 
in S. C. No. 47 of 1943, and the judgment of the said Court of the Joint First 
Class Magistrate of Goonagr in the said S. C. No. 47 of 1943, respectively. 


A. C, Muthanna for N: Ramanatha Aiyar and P. S. Kailasam for Petitioner. 
‘The’Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following i 


_OrverR.—The petitioner was convicted by the learned Joint First Class, 
Magistrate, Goonoor, of offences punishable under sections 78, 86 and 116 of the 
Motor Vehicles Act and sentenced to pay fines amounting in all to Rs. 45. He 
was also disqualified for three months for holding a driving license under 
section 17 (1) of the Act; but when an appeal was taken to the Sessions Court 
of* Coimbatore under section 17 (7) of the Act, the learned Judge set aside the 
order of disqualification although he held that no appeal lay against the convic- 
tions. Against that order Criminal Revision Case No. 84 of 1944 has been 
brought, and Criminal Revision Case No. 85 of 1944 is against the convictions 
by the leagned Joint Magêstrate. : 

Regarding the right of appeal it is contended that it is taken away by 
section 413 of the Criminal Proeedure Code only when there is a sentence of 
fine not exceeding Rs. 50, and that as there is in addition to the fines the order 
of disqualification an appeal will lie under section 408 of the Code. This argu- 
ment assumes that an order of disqualification for holding a driving license 15 a 
punishment, but it is clear from section 4 of the Criminal Procedure Code, read 
“with section 53 of the Indian Penal Code that the punishment which has to be 
specified under section 367 (2) of the @riminal Procedure Code cannot include 
an order of “disqualification for holding a license. This also appears from 
section 17 (1)-of the Motor Vehicles Act, which provides for the imposition of 
an“order of disqualification in addition to any other punishment authorised by law ; 
and clause (7) of the same section confers upon the appellate Court the power 
to révise an order of disqualification although no appeal lies from the conviction. 
The order of the learned Sessions Judge dismissing the appeal as not competent 
-is clearly correct anti the revision petition in respect of it has to be dismissed. 


Regarding Criminal Revision Case No. 85 of 1944, the convictions for 
disobeying a+ traffic signal, failing to produce the driving license, and driving 
recklessly or dangerously depend upon findings of fact which cannot be challenged 
in revision and fhis petition alsog has to be dismissed. 








< A a .7 
Kae . . —_—. Petitions dismissed. 
Rae eae | re peewee a ee Si ee DANG 9 
*Cr.R.C, Nos, 84 and 85 of 1944, 25th July, 1944, 


(Cr.R.P. Nos. 81 and 82 of 1944). a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR Vere MOCKETT, OFFICIATING CHIEF JUSTICE, AND Mr. Jus- 
TICE KUPPUSWAMI AYYAR. ' l 


Harjivandas C. Parikh and another ». Appellants* 
na AA 
Triveni Bai akas Radha Bai . .. Respondent. 


Practice—Report of Official Referee on taking accounts—Findings when liable to 
attack .. 


A finding of the Official Referee can be attacked just as any other finding can be 
attacked and there is no,warrant for the view that findings of fact of the Official Referee 
can be attacked only when they are based on no evidence. 


Judgment in O.S. Appeal No. 61 of 1934, unreported followed. 


On appeak from the judgment, dated 25-—1—43 and 29—1-—43 and decree 
dated 12—2—43 of Bell, J., and passed in the exercsse of the ordinary eriginal 
civil jurisdiction of the High Court in C. S. No. 247/1936. ° 


L. Krishna Das and T. C. A. Anandalwar for Appellants. 
V. S. Rangachari for Respondent. | "i 
The Judgment of the Cqurt was delivered by 


The Officiating Chief Justice.—The defendantse 3 and 4 are the ‘appellants 
and the plaintiff the respondent. There is a long family history relating to these 
parties. which it is unnecessary to discuss. A decree of Gentle, J., dated the 4th 
October, 1940, provided inter alia that a partnership, the subject matter of the 
suit, should stand dissolved as and from the 20th March, 1936 atid that the syit 
should be referred to the Official Referee to take the following accounts: 


(a) an account of the credits, property and effects belonging to the part- 
nership ; e 


(b) an account of the debt$ and liĝbilities of the partnership; and 


(c) an account of the dealings and transactions between the said part- - 
ners from, the 29th' November, 1931 to the 20th March, 1936. 


‘There was an appeal against the judgment and decree of Gentle, J., and it 
is sufficient to say that by a judgment, dated the 9th August, 1943, the appeal 
against the judgment of Gentle, J., was dismissed by the Chief Justice and 
Lakshmana Rao, J. The result therefore was that the decree of Gentle, J., 
having been confirmed, the matter went o the Official Referee to be dealt with 
in the terms of the decree. The Official Referee heard the matter and it will 
be seen that in dealing with the subject-magter of the reference he had to cone 
‘sider some complicatéd questions of lew apart from pure questions of account- 
ancy and arithmetic. After numerous hearing$ his report was finally signed 
on the Sth January, 1942 and in due course it came before our learned brother, 
Bell, J., on the 25th January, 1943. It appears from the learned: Judge’s judg- 
ment—and this is confirmed by learned counsel who now appear before us— 
that a contest took place before the learned Judge with regard to the objéctions 
and cross-objections filed by the respective parties. The judgment of the learned 

e e 


Judge was as follows: | 


“I am obliged for being referred to the case in Manicka Mudaliay v. Andalamimal), 
which shows so clearly the scope and limits of the Official Referee’s dutigs. In this case 
the judgment of Mr. Justice Gentle eand his findings are in my respectful view cléarly 
unequivocal. His directions as to what the Official “Referee was to do-apptar to admit 
of no doubt whatever. Being so guided, the Officjal Referee has irSestigated the matter 
arid I t#ink there were enough materials before him on which he could come to a con- 

A aan Kan a aaa an 

#O.S.A. No. 31 of 1943. 28th July, 1944, 

1. (1940) 1M.L.J. 356; I.L.R. 1940 Mad, 636, a 
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clusion. 1 think he was entitled on that material to come to the various conclusions he 
did. The objections have been very fully and very gvell argued by counsel for the res- 
pective parties but on the whole I do ‘not think that they are sustainable or should be 
sustained. I am not satisfied that the Official Referee either was wrong in his method 
of approach to the, matters as to which he was asked to inquire or in the conclusions to 
which he came.” 

It would appear therefore that the learned Judge took the view that unless it 
could be shown that there was no evidence ebefore the Official Referee or that 
he had dealt with the case in some manner apparently wrong or illegal, no 
attack could be made upon his findings. id 


It is true, as those who had experience of the Original Side twenty years 
ago know, that there was at one time an idea in that Cotfrt that findings of fact 
of the Offidial Referee could not be attacked unless it could be, shown that they 
were based oneno evidence. That view however has long ceased to obtain afid 
it is quite clear that a finding o$ the Official Referee can be attacked just as 
any Sther findipg can be*attacked. This has been emphatically stated by Ven- 
katasubba Rao, O.C.J., and Venkataramana Rao, J., in O.S.A. No. 61 of 1934. 
The attention of Bell, J., was not drawn to this judgment. The case of Manicka 
Mudahar v. Andalammal', to which the learned Judge referred, as he rightly 
observed, deals with the se&pe and limits of the Official Referee’s duties; but 
nowhere can any authority be found for the preposition that his findings when 
within that scope and accogding to that duty cannot be attacked in appeal as any 
other finding. The extent to which a Court in fact would interfere in matters 
of accounts is of course according to the view which the individual Judge takes. 

In this case however, we have before us an appeal which involves the in- 
vestigation irfto questions of fact. The learned Judge while confirming the 
Official Referee’s report has unfortunately given no reasons except as above 
stated. Consequently this appeal is actually before ws as an appeal direct from 
the Official Referee and the judgment which we should give would be the judg- 
mént which should be given by fhe Original Side Judge. Twenty of the thirty 
grounds of appeal before us are ditected tô the Official Referee’s report. The 
_ view we generally take on this matter is that for however long a time it was 
‘aCfually heard it has neyer been decided. We have no alternative except to 
allow thiseappeal by setting aside the judgment of the learned Judge and direct- 
ing the whole matter to go back to the Original Side to be heard and decided 
on the merits with reasons for tht findings. The costs of tlfis appeal will be in 
the discretion of the learned Judge, who finally hears the reference from the 
Official Refgree. As this matter has been considerably delayed already, we have 
no doubt that the Original Side Judge will give it his earliest attention. The 
court-fee on the appeal will be refunded. 


eThe payment of Rs. 300 a mdnth tg the respondent «will continue until the 
decree of the Original Side Judge. 
K.C. — Appeal allowed. 
j IN THEHIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KUPPUSWAMI AYYAR. 


o 
Muvvala Nagendrudu, and another .. Petitioners" 
U. e e 
Meduri Venkata Raghavayya and another .. Respondents. 


Defence of India Rules (1939), Rule 81 (4)—Collector’s Notification, directing licensee 
to issue receipts and to exhibit list of maximum prices of kerosene fixed by ColNactor— 
Sale of kerésene by retail dealers—No notice board indicating prices etc—Whether offence 


—Licensee” refers fo wholesale dealerg only, 








© 
1. ¢1940) 1 M.L.J. 356: I. L. R. 1940 Mad. 636. 


*Criminal Revision Cases Nos. 863 and 864 of 1943. 1448 July, 1944, 
(Cximinal Revision Petitions Nos, 809 and 810 of 1943,) 
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A notification issued by the Collector had directed licensees dealing in kerosene to issue 
receipts in respect of sales and to exhibit lists of maximum prices of kerosene fixed by the 
Collector. Where retail merchants vending kerosene were prosecuted under rule 81 (4) 
of the Defence of India Rules for not issuing recefpts as prescribed and for not putting 
up a board notifying the prices and were convicted, 


Held, that the conviction ought to be set aside as it is only wholesale dealers that have 
to take out a licence and they alone would be covered by the expression “licensee” in the 
notification. ° 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, pray- 
ing that the High Court will be pleased to revise the judgment of the Court of 
the Joint Magistrate, Ongole, dated 28—8—43, and in C. C. No. 69 and 70/43, 
respectively. ° 


SM S. Ramachandra Rao and B. S. Ramachandra Rao fore Petitioners. 


The Public Prosecutor (V. L. Ethiraĵ) for the Grown. i 6 
The Court made the following 


ORDER. —These two cases arise out of C. C. Nos. 69 and 70 of 1943 on the 
file of the Joint Magistrate, Ongole. The petitioners in these two cases were 
retail merchants dealing in kerqsene in Santharavur, Bapatla taluk. I have heard 
these cases together as the question at issue in both is the same. If. both the 
charge was that the accused were guilty of an offence punishable under the 
Defence of India Rules as they did not issue receipts for the sales of kerosene 
by them and did not exhibit any board notifying the price at which the oil was 
sold. There was also a charge for not having kept measuring vessels. But no 
finding has been given on that charge and there has been no conviction with rê- 
gard to that. E = > œ 


The notification for the disobedience of thé provisions of which these peti- 
tioners were prosecuted under rule 81 (4) qf the Defence of India Rules was a 
notification issued by the Collector of Guntur. It is contended that that notifi- 
cation deals only with wholesale dealers and not with retail dealers and as the - 
petitioners were only retail dealers they could not beesaid to have contravened 
the provisions of that notification. The notification is D. Dis. No. 1087 of 1943, 
dated the 15th May, 1943 and paragraph 3 of, that notification runs thus, ; 


., “The licensee shall issue to every customer a correct receipt giving the name, the 
licence number, the date of the transaction, the quantity sold, the rate at which sold and 
the total amount charged and shall keep a duplicate of the same to be availaMe for inspec- 
tion on demand by any officer authorised by the Collector.” 


Paragraph 2 runs thus, e ° 


| 

“Every licensee shall display and keep displayed ên a prominent position in his shop 
or other place of business a copy of the list of maximum prices of kerosene fixed by the 
Collector and a copy of the correct list of stocks held by him.” 


The use of the expression “licensee” clearly indicates that it if only persons who 
have to take a licence and who have a licence that are to comply with the provi- 
sions of these two paragraphs. It is not pointed out that there is any notifica- 
tion or rule framed which would requyjre retail dealers in,kerosene to take out 
licences and it is stated by the learned Public Prosecutor that he is not able td 
point out any notification or rule which would necessitate retail dealers taking 
licences. Consequently, it cannot þe said that the petitioners in these two cases 
had contravened the provisions of the notification referred to above. - 


The convictions of the petitioners in both these petitions are set aside and 
they are acquitted. The fines, if already collected, Will be refunded. 


KG. 7 3 —— Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :— MR, JUSTICE? BYERS, | 
Achanta Ramabrahmam and others .. Petitioners.* 


. Special Criminal Courts Ordinance (II of 1942)—Special Magistrate tendering pardon 
under section 337 of the Criminal Procedure Code (V of 1898)—Power to continue the trial 
—Not bound to commit case to Special Judge or Sessions Court under section 337, clause 
(2) (a) of the Code. . 

Criminal trial—Evidence of accused against whom case was withdrawn—Suffictency as 
corroborative evidence of approver to sustain conviction. $ 


A Special Magistrate functioning under Ordinance II of 1942 had power to continue 
to try a case before him eyen after he had tendered a pardonetnder section 337 of the 
Criminal Progedure Code. He was not bound to commit the case to the Sessions Court 
or the Special Judge under clause (2) (a) of section 337 of the Code.. 


AH 5 e 

A conviction ‘based on the evidence of one approver supported by that of another ap- 

prover or person in the position of an @pprover or accused person against whom the case has 
been wethdrawn is not illegal. ° i 


In re, Rajagopalan, (1943) 2 M.L.J. 634: I.L.R. 1944 Mad. 308 (F.B.), relied on. 


Petitions under sections 435 and 439, Criminal Procedure Code, 1898, pray- 
ing that the High Court will be pleased to revise the judgments of the Court of 
Session of the West Godavari division at Ellore, dated 18—9—43 and passed in 
C. A. No, 157 and 148/43 preferred against the judgment of the Court of the 
wa Magistrate of Gudivada, dated 24—12—42 and passed in C, C, No, 93 
of 1942. | o 


A. Lakshmayya for Petitioners. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown, 

The Court made the following 

Orper.—The only substantial question which arlses in these criminal revi- 
sion cases is whether the Special Magistrate functioning under Ordinance II 


of 1942, acted illegally in contiruing to try the case before him after he had 
tendered a pardon ugder section 337 of the. Criminal Procedure Code. The 


argument is that as the pardon was tendered by the Magistrate by whom the 


case was being tried, he had nð other option but to commit the case,to the Ses- 
sions Court or the Special ‘Judge under clause (2) (a) of section 337 of the 
Code. The learned Public Prosegutor meets this argument with the contention 
that under section 11 (1) read with section 6 (1) of Ordinance II of 1942, the 
warrant procedure prescribed in the Criminal Procedure Code is made applicable 
to the trialeof special cases under the Ordinance subject to the limitation pre+ 
scribed by section 27 of the Ordinance, which is in these words: | 
- “The provisions of the Code and o any other law for the time being in force, in so 
far &s they may be applicable and in so far asethey are not inconsistent with the provisions 
of this Ordinancg, shall apply to all matters connected with, arising from or consequent 
upon a trial by special Criminal Courts constituted under this Ordinance.” 

Under section 6 (1) of the Ordinance a Special Judge takes cognizance of an 
offence without the accused being committed for trial in the ordinary way and, 
therefore, to this extent clause (2) (a) of section 337 of the Criminal Procedure 
Code is inconsistent with the provisions of the Ordinance. To hold otherwise 
would mean that no ,trial under the Ordigance could take place according to its 
provisions whenever a pardon was tendered during the course of the trial. Under 
Ordinance XIX of 1943 a sentence passed by a Special Magistrate in the exer- 
cise of his powers under Ordinance II of 1942 shall continue to have effect “as 
if the trial at which it was passed had been held in accordance with the Code 
of Criminal Proc@dure. by a Sessions Judge or an Assistant Sessions Judge or 
a Magistrate of First Class, respectively exercising competent jurisdiction 





E_n 5 
*Crl. R. C. Nos. 878 and 879 of 1943. 24th" July, 1944. 
(ĈJ. R. P. Nos. 824 and 825 of 1943). | 
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under the said Code.” The argument that the Special, Magistrate should have 
proceeded under clause (2) (a? after tendering a pardon has to be rejected. 


The second point taken is that the conviction on the evidence of one ap- 
prover supported by that off a second approver is illegal; but this is opposed 
to the decision of the Full Bench in the case of In re, Rajagopalan. In the 
present case the corroborative evidence did not come from another approver 
in the strict sense of the word, but? from an accused against whom the case was 
withdrawn and who was later placed in the dock, examined .and cross-examined 
on ‘oath as a prosecution witness in the usual way. In the case cited it was 
held that an approver’s evidence is admissible under the Indian Evidence Act, 
and, if accepted, is sufficient to support a conviction, but whether it should be 
accepted without corroboration is quite a different matter and thaf unless the 
case is a very exceptional one, an accomplice’s evidence should mot be accepted 
as being sufficient. In the present case there is the evidence of P.W. 9,, who, 
although not an approver, may be said to be in the position gf an appfover, 
or a co-accused; but in the light of this decision it cannot be said that the con- 
viction is illegal. The evidence of the approver and the corroborating witness 
has been carefully considered by the Special Magistrate and the learned Sessions 
Judge. In an attempt to get over this difficulty, Mr. Lakshmayya has argued 
that the case is not such an exeeptional one to warrant the acceptance,of an ap- 
prover’s evidence, and he has attempted to test the findings of fact by*both the 
lower Courts; but these findings are not open in revision. 

Finally the severity of the sentences has been challenged but it cannot be 
said that for sabotage of the kind committed by the accused the sentences are 
in any way excessive. In any event the major portions of the sentences have 
been worked out and there is no necessity for any interference. 

_ Both the petitions are dismissed. 
K.S. < ga a Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Byers. ° 


G. Srinivasa Ayyangar ` © .. Petitiongr* 
i Vv 


~ A 


Ramasami Ayyangar and another ° ' .. Respondents. 

Criminal Procedure Code (V of 1898), section 195 (1)—Scope—Amin muking false 
return on execution process—Offence under section 193 as well as under section 167 of the 
Penal Code (XLV of 1860)—Complaint by Court—Necessity for—Cannot we avoided by 
making complaint for offence under section 187 of the Penal Code—Distinction between 
sections 167 and 193. 

` An amin making a false return on an execution®process entrusted to him in the courge of 

judicial proceedings commits an offence puntshable under section 193 of the Indian Penal 
Code. A complaint in respect of such an offence must be made by the*®Court under sec- 
tion 195 (1) of the Code of Criminal Procedure and a complaint at tle instance of a party 
-will not. be maintainable. Though the act complained of may also constitute an ‘offence 
under section 167 of the Indian Penal Code a complainant cannot avoid*the provisions of sec- 
tion 195 of the Code of Criminal Procedure by making his complaint for a lesser offence for 
which,a complaint by the Court is not necessary. 7 

Whereas section 167 Indian Penal Code relates to the incorrect preparation of a public 


record as such, section 193 applies when theerecord forms part of the records of a judicial 
proceeding. 


Petition under sections 485 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased “to revise the judgment of the 
Court of the (Additional) ‘First Class Magistrate of Kumbakonam in C.C. 


No. 327, 0f 1943. 





- 


1." (1943) 2 M.L.J. 634 : I.L.R. 1944 Mad. 308 (F.B.). 
*Cr. R. Œœ No. 148 of 1944. 
(Cr. R. P. No. 141 of 1944). | Oth. August, 1944. 
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C. D. Venkataraman for Petitioner. 

The Public Prosecutor (V. L. Ethiraj), or® behalf of the Cowi 

P. Chandra Reddi and R. Rangachari for Respondents. 

The Court made the following 

Orper.—The first accused is an amin who is alleged to have intentionally 
made a false return on an execution process entrusted to him at the instigation 
af a party to the litigation with intent to efuse injury to some other persons, 
and the question which now arises for decision is whether this was an offence 
punishable under section 167 or section 198 of the Indian Penal Code. “If the 
former section is applicable then no complaint is required under section 198 
(1) (b) of the Code of Griminal Procedure; but if the latter section is applica- 
ble, then thé complaint at the instance of a party is not maintainable.. 

The proces¢ was issued in the course of proceedings in execution of a deerée 
of a District Munsif’s Court and the execution proceedings were adjourned 
pendite the return of the process. It was the amin’s duty to remove an offending 
obstruction on the property in suit and to put the decree-holder in possession 
before returning the process to the Court; but he did neither of these things, 
and he returned the process with a false report that he had, in fact, removed the 
obstruction and placed the party in possession. 

According to the rules contained in Chapter II, Part I, (Volume II) of 
the Civil Rules of Practice vead with Order 21, rule 25 of the Code of Civil Pro- 
cedure, the amin is required to endorse on the process the manner of its service 
or execution and, when returning it to the Court, he has to make an affidavit of 
his return, for which purpose Nazirs, Deputy Nazirs and Assistant Nazirs are 
empowered to ‘administer the oath. It is therefore, clear that the process server 
or amin is, under Order 21, rule 25 of the Code of Civil Procedure and the rele- 
vant rules of the Civil Rules of Practice, bound by ah express provision of law 
to state the truth and to make an affidavit as to the mode of his return. This 
brings him within the scope of seetiqn 191 of the Indian Penal Code and as the 
execution warrant or process arose in the course of a judicial proceeding and 

, Fr ior ys part of the record of those execution proceedings the offence eommitted 
by the amin comes undere sectitn 193 of the Indian Penal Code: The offence 
also appeats to come under section 167 of the Indian Penal Code, which does 

e - not require the complaint of the Court under section 195 (1) (b) of the Code 
of. Criminal Procedure, but there is ample authority in support of the proposi- 
tion that a complainant cannot avoid the provisions of section 195 of the Code 
by making his complaint for a lesser offence for which a complaint by the Court 
is not necessary. The distinction between section 167 and section 193 of the 
Indian Penal Code seems to be that whereas the former section relates to the 
Incofrect preparation of a public record as such, the latter section applies when 
the record forms part of the reeords of a judicial proceeding, as it does in the 
present case. 

-In the result, I find that the view taken by the learned Magistrate that the 
complaint is not maintainable is correct and the revision petition is dismissed. 


Ie. S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SOMAYYA. 
Anumula Achiah e : .. Appellant* 


e. v 
Perumalla Papial? and others .. Respondents. 


Provincial Insolvency Ac (V of 1920), section 78—Suit on promissory note pending 
insolvency proceedinqs—Promisor member of a joint family—Promisor aN his brother ad- 
judged insolvents—Liability of their sons to pay the debts—Limitation. 


*S.A. No. 894 of 1943. ; 18th April, 1944. 
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A suit was filed in 1941 to recover the amount due on a promissory note executed in 
1925 by the 1st defendant in favoug of the plaintiff. Defendants 1 to 6 were members of 
a joint family, the 2nd defendant being the brother and defendants 3 to 5 the sons of the 
Ist defendant. The 6th defendant was the son of the 2nd defendant and the Tth defen- 
dant was the Official Receiver who was impleaded as the lst defendant was adjudged insol- 
vent and the insolvency had not yet been annulled. The plaintiff sought to make the sons 
liable for the debt, by reason of the rule of pious obligation and claimed that so long as the 
claim against the father was alive the sujt against the sons would also be in time. The trial 
Court and the lower appellate Court held that section 78 of the Provincial Insolveney Act 
would not apply as according to them that section enables a creditor to deduct the time be- 
tween the date of the adjudication and the date of annulment only if the suit was filed 
after annulment, and that if the suit was filed before annulment the ordinary period of limi- 
tation applied and the sujt would be barred. a 


Held, that the provision in section 78 that the period between the date ôf the adjudi- 
cation and the date of the annulment should be excluded, means that duging that interval 


the cause of action was not barred. The provision is not that on the happening of the 


latter event a new right is created, but the provision is one fpr providing for the eg:lusion 
of the period between two events and as such the suit is neither prematere nor barred by 
limitation. 

Oficial Receiver, Guntur v. Lalchand Hushalchand, (1942) M.W.N. 470; Gaehwar 
Baroda State Railway v. Muhammad Habibullah, (1934) I.L.R. 57 All. 751 and Forbes and 
others v. Smith, (1855) 11 Exch. 161: 156 B.R. 786 referr®d to. i 


Appeal against the decree 8f the Court of the Subordinate J udge of Kurnool 
in A.S. No. 161 of 1942 (A.S. No. 49 of 1942 ° on the file of the District 
Court, Kurnool) preferred against the decree of the Court of the District 
Munsif of Kurnool in O.S. No. 42 of 1941. 


Kasturi Seshagiri Rao and Kasturi Stwvaprasada Rao for Appellant. 
J. V. Srinivasa Rao for Respondents. 


The Court delivered the following 


JuDGMENT.—The question involved in this second appeal is whether the 
suit is either premature or barred *by limifation. The suit is filed to recover 
a sum of Rs. 600 borrowed from the plaintiff by the first defendant Papiah, on) 
the 3rd February, 1925, with interest. Defendants 2,to 6 are the co-parceners 
of Papiah.* The second defendant is his younger brother and defendants 3, 4, 
and 5 are the sons of the first defendant Papiah and the sixth defendant is 
the son of the secénd defendant. These are ‘respondents 1 to 6 in the second 
appeal. As Papiah was adjudged an insolvent the Official Receiver of Kurnool 
has been added as the seventh defendant and he is the Seventh respoadent in the 
appeal. The suit was filed on the 11th Febtuary, 1941, and it is said that the suit 
is not barred by reason of the insolvency proceedings in I.P. No. 27 of 1927 in, 
which the first defendant Papiah was g@djudged an insolvent and by reasoh of 
the fact that those proceedings are still pending. Second defendant Nara- 
simiah was also adjudged an insolvent in I.P. 24 of 1929. That also is said 
to be pending. The plaintiff Says that he proved his debt in the \iisolvency 
and that the sons of the first and second defendants are liablé to payahe debts 
of their father by reason of the rule of pious obligation and that so ] ig as the 
claim against the father is alive, the suit against the sons is also in time. The 
first Court held that as there has been,no annulment of the adjudication of the 
first and second defendants, section 78 of the Provincial Insolvency Act which 
was pressed into service by the appellant would not apply as in his view that 
section enables a creditor to dedugt the time between the date of the adjudica- 
tion and the date of the annulment only if the suit was filed after the annul- 
ment. He also took the view that if the suit was filed before the annulment 
of the adjudication the ordinary period of limitation applied and the suit would 
be barred. Unger the circumstances he allowed the plaintiff to withdraw the 
suit with liberty to file a fresh suit after the adjudication is annulled. The 
lower appellate Court has in substance upheld this view. : 
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In second appeal it is urged that the view taken by the lower Courts is 
wrong and that the suit is in time. In the alté&rnative it is said that there are 
two prayers in the plaint (1) a declaration that the entire debt of the suit 
amount, Court expenses and subsequent interest was incurred by the defen- 
dants 1 and 2 for the benefit of the family of all the defendants and (2) enabl- 
ing the plaintiff to recover the amount from the defendants’ joint family pro- 
perties and also from the properties belongiite to the shares of defendants 3 to 
6. This is a prayer which we do not generally come across but it was neces- 
sitated by the following circumstances. The Official Receiver of Kurndol who 
was appointed receiver in both the insolvencies had to take various proceed- 
ings in ordgr to set aside several alienations which had been effected shortly 
before the insolvency with a view to shield the property from the creditors. 
‘After succeeditg in those attempts, the Official Receiver advertised the proper- 
ties for sale. But on the,eve of these sales, he received a notice from the two 
sons of Papiaheon the 8th September, 1936, whereby they declared that they 
have 2|9th share in the joint family estate, that the debts contracted by the 
insolvent were not binding on their shares and called upon the Official Receiver 
not to sell the 2|9th share gnd to deliver possession of the same to them. On 
14th September, 1936, those two sons filed a partition suit O.S. No. 1055 of 
1936 in the Court of the District Munsif of Kurnool for partition and separate 
possession of their share. “In that suit they impleaded not only the other non- 
insolvent members of the coparcenary entitled to the respective shares, but also 
the insolvents and the Official Receiver. An attempt was made by the Official 
Receiver to sgll the shares of the sons as well while the suit was pending, 
but the Official Receiver was properly restrained by an injunction from selling 
anything beyond the shares of the insolvenjs. The shares of the insolvents 
were accordingly sold by the Official Receiver and a dividend was declared: 
and the plaintiff in this suit also received a dividend. The Official Receiver 
contested the‘ partition suit O.S. No. 1055 of 1936 and pleaded that the vari- 
ous debts contracted py the insolvents were binding on the sons, the plaintiffs, 

o (E the the debts were neither illegal nor immoral and that the creditors were also 
necessary parties to the suit. “On these contentions an issue was rgised, name: 
ly, whether the creditors of the insolvent were necessary parties to the suit. 

e ‘The Official Receiver also filed g petition requesting the Qourt to frame an 
additional issue in the suit whether the debts contracted by the msolvents were 
or were not binding on the sons. But the plaintiffs contended that the addi- 
tional issue*was unnecessary and that it did not arise in the suit. The District 
Munsif dismissed the petition saying that as the plaintiffs had alleged in the 
plaint that the debts incurred by {he insolvents were avyavaharika debts, they 
were bound to prove the same in the sut. But after saying this he proceeded 
to add that the creditors werenot parties to the suit and that any declaration 
regarding “the illegal or immoral nature of the debts would not be binding on 
thes creditors. A revision petition filed by the Official Receiver in this Court 
proved ifffective. The Official Receiver ought to have pressed for an adjudi- 
cation ofthe question as to what were the debts binding on the whole family 
and for provision being made for the discharge of all the debts binding on the 
plaintiffs in that swit before a- partition was made of the family properties. 
Tt was not really necessary to have the creditors as parties to that suit as the 
Official Receiver represented them. It is very unfortunate that the Offcial 
Receiver did not press upon thé attention of the Court that an enquiry should 
be made ås to what debts were payable by the plaintiffs and that provision 
should be made for the diseharge of those debts before effecting a partition. 
One of the creditors applied in the Insolvency Court under ‘section 4 of the 
Provincial Insolvency Act in M.P. 460 of 1940 asking the CouX, to decide that 
the debts included in the schedule of creditors were not incurred for illegal or 
immoral purposes and to direct the Official. Receiver to sell the shares of the 


TH] C7  hogitadt v. PAPIAH. i6i 


sons as well. The Insolvency Court said that the Official Receiver had failed 
to take advantage of the partitjon suit to have this question tried and that the 
Insolveney Court had no right to sell the sons’ shares after the partition suit 
had been filed. It was also observed that each creditor would have to file a 
suit to enforce the pious obligation of the sons to discharge the father’s debts. 
The present suit was then filed. 


Now it is said that so long a$ the adjudication is not annulled the provi- 
sions of section 78 do not apply and that as things stand at present, the suit 
should’ be dismissed as barred, and that if the suits are filed after the adjudi- 
cation is annulled, they may have a remedy against the sons. Before the Pro- 
vincial Insolvency Act, V of 1920, there was no section corresponding to sec- 
tion 78 of the present Act. Under the Act as it then stood it was ‘held by this 
Court in Ramaswami Pillai v. Govindaswami Naicker’, that an adjudication 
does not prevent time running and that limitation is not suspended by reason 
of the adjudication. If a creditor did not file a suit with the, necessary leave 
of the Court under section 16 of the Act of 1907 and the adjudication was 
annulled before the administration was complete, the creditor found that his 
remedy became barred if by the date of the annulment and by 
the time he filed a suit, the suit upon the original*ecause of action was barred. 
It is to remedy this sitwation that sectior 78 was enacted. Does 
section 78 which enables the deduction of time between the date of the adjudi- 
cation and the date of the order of annulment enable a creditor 
to say that a suit filed before annulment is not barred? In Official Recewer, 
Guntur v. Lalchand Kushalchand*, this Court had to deal with the effect of 
section 78, clause (2) of the Provincial Insolvency Act. The flaintiff got a 
decree on 16th December, 1930, against the father who was adjudged an insol- 
vent. The adjudication “was made in 1982. The decree-holder proved his 
debt in the insolvency. On the 31st August, 1936, the Insolvency Court annul- 
led the adjudication. On the 24th Septembes, 1936, one of the creditors ap- 
plied praying for the revesting of the property in the Official Receiver. While 
that application was pending, the plaintiff filed an execution petition to attac PN 
the funds in the hands of the receiver and the attachment was made. A month 
later the Insolvency Court passed an order revesting the propertiés and the 
fund in question in the Official Receiver so that they could be utilised for the 
benefit of the creditors in the Insolvency Court. The Official Receiver claimed 
that the attachment made by the creditor was ineffective and the executing 
Court upheld that contention. Thereupon the suit which came up before the 
High Court was filed for establishing the plaintiff’s right, to proceed against 
the fund attached which involved a setting aside of the order passed on the 
Official Receiver’s claim. With reference to the father’s share of the proc®eds, 
it was held that even though there was a valideattachment prior to the revest- 
ing order, as an attachment does not create a charge, the decree-holder could 
not proceed against the father’s share after the revesting order which amount- 
ed to a fresh adjudication and vested that share in the Offictal Receiver. Deal- 
ing with the sons’ shares in the funds the learned Judges (Wadsworth and 
Patanjali Sastri, JJ.) said this: 

‘< With reference to the sons’ shares weehave listened to very elaborate arguments, but 
the matter seems to us to be comparatively simple. It is well established that the attach 
ment of the sons’ shares in Hindu joint family property automatically prevents the father 
from exercising over those shares his power to sell the property and utilise the proceeds fon 
the discharge of his own just debt. Similarly when the shares of the sons have been attach- 
ed by a ereditor before the father’s assets vest in the Official Receive the vesting in the 
Official Receiver of the power of the father to dispose of his sons’ shares for the payment of 
ms own debts cannot enable that power to be exercised overe the properties so attached 

; It seem to follow that at the time of the revesting order, the sons’ shares being 
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under an attachment by the plaintiff, the revesting order would give to the Official Receiver 
no power to sell those shares or to use the procceds of those shares for the satisfaction of 
the other debts of the father to the extent of the attachment. ’’ 

Then they dealt with the question whether the claim of the plaintiff to execute 
his decree against the shares of the sons was barred by limitation. It was ad- 
mittedly a decree against the father alone and the contention of the appellant 
was that so long as the claim was alive as against the father, it was also alive 
as against the sons. The learned Judges said this :— 

«(It was admittedly a decree against the father alone which was alive as against the fathen 
by reason of the provisions of section 78 of the Provincial Insolvency Act...... There is clear 
authority for the general proposition that when the debt is alive against the father it is alive 
against the san in the absence of special circumstances, such as that, created by a renewal 
atter a partition between the father and son or perhaps the position when the father and 
son were both defendants and the father alone was an insolvent against whom limitation as 
saved under section 78 of the Provincial Insolvency Act. But on the faets of the present 
case we have no doubt that the execution of the plaintiff’s decree against the father by. 
the attachment ofthe proceeds of the sale of the sons’ shares was not barred by limita- 
tion’’. 

In that case the execution petition was against the father and sons and the 

` attachment was after the agjudication of 1982 annulled by the order of the 
31st August, 1936. That would be a case to which section 78, clause (2) in 
terms appties and the period between the date of the adjudication and the date 
of the annulment has to bé excluded. But the learned advocate for the appel- 
lant relies upon the reasoning of the learned Judges where they said :— 

‘¢There is clear authority for the general proposition that when the debt is alive 
against the father it is alive against the son in the absence of special circumstances, ’? 


and on the observation that the decree before them was admittedly one against 
the father alone which was alve as against the father by reason of the provi- 
sions of section 78 of the Provincial Insolvency Act. The principle laid down 
by them appears to me to be this. If after an adjudication is annulled, a 
ciaim against the father is enforceaVle, it reelly means that all along during the 
f~pensency of the insofvency proceedings the claim against the father was alive. 
* " To put it in other words, it isenot a new right that is created on the order ef 
annulmen® but it is the old right that is enforced in the suit or exécution pro- 
ceedings filed after annulment. The statutory provision that the time between 
the date of the adjudication and fhe date of the annulment Should be excluded 
necessarily involves the position that during the interval, the claim was not 
really barred. If this is the correct principle, then it would follow that the 
claim against the, sons can be enforced even during the insolvency of the father 
and as the requisite leave of the Insolvency Court has been obtained im this 
case the further condition laid down by, Wadsworth and Patanjali Sastri, JJ., 
that the creditors could proceeg against the sons’ share only with the leave of 
the Insolvency Court has been fulfilled. 
e The provision in section 78, clause (2) “other than a suit or application 
in respect of which the leave of the Court was obtained under sub-section (2) 
of seetion 28’’ really refers to the suit or application against the insolvent. If 
the creditor wanted to proceed against the sons, it appears to me that no leave 
of the Court was really necessary though I notice that Wadsworth and Patan- 
jali Sastri, JJ., say that as it is the right against the father which is being 
enforeed against the sons, leave of the Insolvency Court should be obtained 
even then. As observed by me ‘that has been, obtained in this case and it is not 
therefore. hecessayy to go into that question further. The point to be deter- 
mined is whether the provision that the period between two given events should 
be excluded does not neeessarily mean that during that interyal the cause of 
action was not barred. The provision is not that on the hagpening of the 
latter event a new right is created, but the provision is one providing for the 
exclusion of the period between the two events. Under the Limitation Act we 
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have got similar provisions in Part IIT beginning with sectioti 12. Under sec- 
tion 12, clause (2) in computihg the period of limitation prescribed for an 
appeal, an application for leave to appeal and an application for a review of 
judgment, the day on which the judgment complained of wasepronounced, and 
the time requisite for obtaining copy of the decree. sentence or order appealed 
from or sought to be reviewed shall be excluded. Tet us take a case where an 
application is filed for copies of both deeree and judgement and while that 
applicafion is pending, an appeal is filed owing to an urgency beyond the pre- 
seribed period for an appeal computing the time from the date of the judg- 
ment. Can the appeal be said to he barred? Very often one gets a copy of the 
decree alone while the copy of the judgment is not given and files,an appeal, 
though really sometimes an appeal is filed without certified copies of either the 
decree or the judgment with a request to excuse their production and for per- 
mission to file them later on. If such an appeal is filed during the pengency 
of the application for grant of the copies, I should hesitate ve®y much to say. 
that the appeal is barred if it happened to be filed beyond the prescribed 
period for an-appeal counting it from the date of the judement. The deci- 
sion of the Allahabad High Court in Gaekwar Baroda State Railway v. Muham- 
mad Habibullah decides that the appeal would in sych cases be in time. Simi- 
larly section 13 provides that if computing the period of limitation prescribed 
for any suit, the time during which the defendant hag been absent from British 
India shall be excluded. Tf -after one year after the cause of action accrues, 
the defendant leaves British India and is absent and the suit is filed more than 
three years after the cause of action arose. but at a time when the defendant had 
not yet returned from abroad, section 13 would enable the plaintiff to say that 
his suit is not barred. The,decision in Forbes andeothers v. Smith? is in point. 
At the time when the cause of action arose in that case. the defendant was be- 
vond the sea and not in the United Kinedom of Great Britain and Ireland and 
more than six years elapsed after that. dates The defendant did not return, to 
the United Kingdom and continued in foreign parts beyontl the seas. The suit 

was filed more than six vears after the cause of actjon arose, that being the period A 
of limitation prescribed by 21 Jac. 1. chapter 16. s&ction 3, and’ before the 
return of the defendant to the United Kingdom. Under 4 Anne, e. 16:— 


“if any perso? or persons against whom thêre shall be certain causes of ac- 
tion’ shall be, at the time the cause of action’ accrued, beyond the seas, 
then such person or persons who is or shall be entitled to any such suit or action, shall he 
at liberty to bring the said actions against such person or persons, after their®return from 
beyond the seas, so as they take the same after their return from beyond the seas within 
such times as are respectively limited for the bringing of the said actions before by this 
Act, and by the said other Act made in 21 Jac. 1 © e °* 


R 9 
The defendant took up the auestion by way of demurrer and ayened that the 
enactment made the return of the defendant and the commencement of the action 
within six years thereafter conditions precedent to the maintainability of the 
suit. Chapter 16. section 7 of 2J Jac. had provided for the fase of the plain- 
tiff being out of the United Kingdom. The learned Judges dealt with the ques- 
tion this way :— 

“We ought to put the same conustructiog on the 4 Ann, e. 16, section 19, as has 
been put on the 21 Jac. 1, e. 16. section 7 and the case of Townsend v. Deacon,3* 
certainly justifies a departure from the strict language of the statute, because 
if an action may be brought by the personal representatiye of a person who has never return- 
ed from abroad, it follows in this case, that although the defendant has never returned he 
is liable to be sued, yet that is inconsistent with the notion that the 4 Ann. e. 16,’section 19, 
fives a new cause of action on the defendant’s return. No doubt the argument of Mr. Quain 
is, as to tite letter, perfectly corect; and if the statute is to be construed without referenco 
to the sar or other statutes and decisions, and withoute regard to the 
construction which ould be given toit in order to make it consistent with law and 
a a 

1. (1934) I.L.B. 57 All, 751. 8. (1849) 3 Exch. 706. - .® 
2a (1855) ‘11 Exch. 161 : 156 E.R. 786. oS 
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common sense, his argument ought to prevail. If the mere language is to bë taken without 
reference to ifs meaning and general intention, it wou®d certainly seem as if the being at 
liberty to bring an action after the defendant’s return was inconsistent with the power to 
bring it before his return. But that is not the mode of ascertaining the meaning of the 
legislature, for Townsend v. Deacon! proves that a plaintiff’s executor may 
sue in this country though the plaintiff never returned; and it follows by necessary 
analogy that, though this defendant had never returned, yet if‘any one had proved his will 
the plaintiff-might have sued that. personal represetttative; and it would be very strange if 
a. personal representatiwe might sue and be sued, and yet the party himself could not. 
+ * * The construction of the statute which I adopt is this:—the plaintiff shall haves for the 
purpose of suit, any time not exceeding six years from the return of the defendant to this 
country; but if he chooses to sue the defendant before his return, he may take that course’’. 


(Per Pollock, C.B.). 
‘Alderson, B., said this :— 


. . é 


e 
‘í According to the true constructiqn of the statute, the one party isemot barred of his 
action sinless the other party has returned and six years have elapsed since his return’’, | 
Platt, B., addet that in construing these statutes, one must see what is the 
limit within which an action may be brought. In Lightwood on Time Limit 
of Actions, page 295, the same position is laid down. The above decision ap- 
plies to cases under section 13 of the Indian Limitation Act. There is this 
difference that under the English Iaw the defendant must have been abroad at 
the time When the cause of action arose but under the Indian law, there is no 
such provision. There are other differences which are not material. Under 
section 78 of the Provincial Insolvency Act, the same result would I think fol- 
low. I hold that section 78 which provides for the exclusion of the period be- 
tween the date of the adjudication and the date of the annulment necessarily 
involves the conclusion that the cause of action cannot be said to have been 
barred during the interval. e K É i 


I set aside the decrees of both the lower Courts and remand the suit for 
trial on the other issues to the Court of first instance. It is said that no evidence 
was taken on the other issues. It*is regrettable that a suit on a promissory. 
pr note of 1925 should Still be pending. But the lower Courts took the unfortu- 

nate step of deciding the case on a preliminary ground without recording evi- 

dence on all the questions as the trial Courts ought to do. Now that their deci- 
“sion on’ the question of limitation is found to be incorrect, there is the further 
delay caused by the trial on the’ other questions which has*to take place here- 
after. The respondents will pay the costs of the appellants both here and in 
the lower appellate Court. The costs in the trial Court will be provided for 
in the revised judgment of that Cofirt. . Court-fee paid on the memorandum 
of second appeal will be refunded. 
° Leave refused. XO 


_V.P.S. 6 ° E Suit remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


*PRESENT:—Sin ALFRED Henry LIONEL Leacu, Chief Justice, Mr. JUSTICE 
WADSWORTH. AND Mr. JUSTICE KRISHNASWAMI AYYANGAR. 


Nalam Ramayya and others .. Appellants? 
V. SAI hi 
Nalam Achamma ć `’ ? ° .. Respondent. 


Co-sharers—Hiedu joint family—Alleged partition—Deed being inadmissible for want 
of registration—Suit by one co-sharer against another for trespass—M aintainahkility—S uit 


for general partition as paper remedy—Proof of partition by other, evidence—Permisst- 
bility. è \ ; 


1. (1849) 3 Exch. 706. 
hd 


“S.A. No. 623 of 1943. 17th July, 1944. , 


It] ` RAMAYYA V. ACHAMMA (F.B.). ih 165. 


. - The widow of 4 deceased: Hindu co-parcener instituted a suit. against other members of 
the family for recovery of certain igems of properties which she alleged had, fallen to the 
share of her deceased husband.on partition. The plaintiff’s case was that the partition was 
effected in March, 1934, that her husband obtained possession of the properties which weré 
allotted to him and rémained in possession’ until his death in August, 1938, and that after 
his death his brothers trespassed on the land and dispossessed her. The defendants denied 
that there had been a partition but it transpired in the course of the case that .the parti- 
tion had taken place and in that eonneetion a document had been drawn up and signed by 
the parties. It was contended that although the deed of partition was inadmissible in evi- 
dence fpr want of registration the plaintiff was entitled to prove the partition by other 
evidence. 

. Held, that where a partition deed was inadmissible in evidence for want of registration 
the Court could only regard the property as still belonging to the joint family. And the 
co-owner in sole enjoyment could not in such a case maintain a suit for trespass against the 
oher co-owners who had disturbed his possession. He could only bring a suit for partition 
of all the propertjes owned in common or for joint possession with his co-Owners. 


There is nothing in the judgment in Varada Pillai v. J eevgrathnanunal, (1919) 88 M.L. 
J..313: L.R. 46 I.A. 285: I.L.R. 43 Mad. 244 (P.C.) to support the proposition hat an 
agreement which cannot be proved by reason of the fact that it has not been registered 
can be proved by other evidence. All that it amounts to is that an unregistered document. 
can be examined to see under what circumstances a person came into possession. 

Decision of Patanjali Sastri, J., in Veeraraghava Rao Wt, Gopala Rao, (1941) 2 M.L.J. 
707 approved. e ; 

Ramu Chetty v. Panchammal, A.I.R. 1926 Mad. 402 disapproved. Ta 


Appeal against the decree of the Court of the Subordinate Judge, Narsa- 
pur in A.S. No. 97 of 1942 preferred against the decree of the Court of the 
District Munsif of Bhimavaram in O.S. No. 269 of 1938. 


Kasturi Seshagiri Rao and M. Srinivasa Rao for Appellants. ° 

P. Somasundaram and P. Suryanorayana for, Respondent. 
The Judgment of the Court was delivered by 

The Chief Fustice—This appeal arises out of a suit instituted by the ftes- 


pondent in the Court of the District Munif ‘of Bhimavaram to recover from 
the brothers of her deceased husband properties which shê alleged had fallen len 
his share on partition. The properties in suit admittedly had formed part” of 
the estate of the joint familv which consisted of the deceased, hss brothers 
Ramayya and Appanna (the first and second appellants) and Appa Rao (the 
third appellant), tvho is the son of the secoifd avpellant. The plaintiff’s case 
was that the partition was effected on the 1st. March, 1934. Her husband obtain- 
ed possession of the properties which were allotted to him and remgined in pos- 
session until his death on the 11th August, 1938. After his death his brothers 
trespassed on the land and dispossessed her. The defendants denied that there 
had been a partition. but it transpired in the course of the case that partétiorf 
had taken place and in this connection a documept had been drawn up and sign- 
ed by the parties. The document was not produced. On the evidence led be-’ 
fore him the District Munsif held that it merely comprised lists of the properties 
which had been allotted to the respective coparceners. He also accepted the 
plaintiff’s case in other respects and consequently decreed’ the suit. On appeal 
the Subordinate Judge held that'the document did constitute a deed of partition 
which required registration, but that jhe plaintiff was in Jaw entitled ‘to prove 
a partition -by other evidence. which she had done. Consequently he concurred 
in the decree passed by the District Munsif. The defendants have appealed. 
The appeal raises the question whether the Subordinate Judge was right in hold- 
ing that the partition could be proved by evidence apart from the deed and the 
case has been placed before a Full Bench as the decisions of fhis Court relating 
to this a a conflict. ° : 


In Ramu hetti v. Panchammal', Kumaraswami Sastri, ‘J., sitting with 
Venkatasubba Rao, J., held that, where a partition had taken place under a 


3 1. A.B.R. 1926 Mad. 402. 
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deed.and- the deed could. not be proved for want of registration, the fact of par- 
tition could be proved by other evidence, namely, the conduct of the parties in 
their dealings with each other and’ with regard to the specific items of property. 
He quoted the decision of the Privy Council in Rajangam Iyer v. Rajongam Iyer", 
as an authority for the proposition that an unregistered partition deed can be 
put in evidence for the purpose of proving a division of status. The judgment, 
of their’ Lordships did not say this. but in Subbarao v. Mahalakshniamma?, a 
Bench of this Court held that regard can be had to the terms of an unregistered 
deed of. partition when it is merely a question of deciding whether there has been 
a division of status, and the correctness of that decision has not been questioned. 

. In Varaga Pillai v. Jeevarathnammal®, the Judicial Committee held that un- 
registered documents could be examined with a view to ascertaining the nature 
of the possession. The question there was whether there had been a valid gi 
of immovable properties and whetHer the donee had acauired a title by adverse 
possession. The®documents were certain petitions which had been presented to 
the Collector, who was asked to register the properties in the name of the donee. 
Their Lordships said that as a gift of immovable property is required to be made 
by: a registered deed the pnetigions could not be used as evidence of title,-but it 
was permissible for the ‘Court to look at them in order to ascertain the nature 
and character of the possession held by the persoh named in the petitions. In 
delivering the judgment of fhe Board. Viscount Cave observed: . 

..€¢In other words. although the petitions and order do not amount to a gift ofthe land, 
they lead to the inference that the subsequent receipt of the rents by Duraisani was a, 
receipt in the character of donee and owner of the land, and therefore in her own right and’ 
not as trustee or manager for her mother and aunt’’. 

The decision in effect was that, as the property had come to her in the cireum- 
stances indicated and as she had held it for twelve ye&rs, she had obtained title 
by adverse possession.. T 

There is nothing in the juderfiené in Varada Pillai v. Jeevarathnammal?, to 
support the proposition that an agreement which cannot be proved by reason of 
he-fact that it has not been registered can be proved by other evidence. All’ 
that it amoynts to is that afi unregistered document can be examined to see under 
what circumstances a person came into possession. This is quite a different 
matter; and lends no support for te opinion of Kumaraswanei Sastri, J. 


“The learned advocate for the respondent also relies on the judgment of 
Ramesami. Jin Ahobtlachart v. Thulasi Ammal. It would appear that Rame- 
sam, J., did regard the remarks of Kumaraswami Sastri, J., with favour, but it 
is not quite’ clear whether he intended to go quite so far. _ | 


“ “An opinion emphatically opposefl to that expressed by Kumaraswami Sas- 
tri, J., in Ramu Chetti v. Panchgmmal®, was expressed by Patanjali Sastri, J., 
in’ Véeraraghava Rao v. Gopalrao®, where the facts were almost identical with. 
the facts of the present case. There Patanjali Sastri, J.. held that, where. a 
deéd of partition is tnadmissible by reason of the fact that it has not been regis- 
tered, g co-sharer who happened to be in sole enjoyment of a particular property. 
could not sue to eject another co-sharer who had disturbed his possession when 
he based his title on the partition deed. He could only bring a suit for parti- 
tión of all the properties owned in common or for joint possession with his co- 
owners. The judgment of Patanjali Sastri, J., was approved of in an appeal 
filéd tnder Clause (15) of the Letters Patents I was a member of the Bench. 
which heard: that appeal. 





1. (1923) 44 M.L.J. 745:0L.R. 50 I.A. 285: LLR. 43 Mad. 244 (R.C.). 
134? I.L.R. 46 Mad. 373 (P.C.). 4. A.I.R. 1927 Mad. A 

2. (1930) I:L.R. 54 Mad. 27: 59 M.L.J. 5. A.I.R. 1926 Mad. 4028 | 
558. 6. 


4 (1941) 2 M.L.J. 707. 
3. (1919) 38 M.L.J. 318: L.R. 46 I.A. ° 
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The question has been fully argued in the present case aud we see no reason 
to doubt the correctness of th® opinion expressed by Patanjali Sastri, J., in 
Veeraraghavarao v. Gopalrao. It the judgment of Kumaraswami Sastri, J 7 
were to be accepted it would mean the overriding of the very emphatic provi- 
Sions of section 17 of the Registration Act and section 91 of the Evidence Act 
which is not to be contemplated. As we have already indicated, there is noth- 
ing in the judgment of the Privy*Council in Varada Pillai v. Jeevaratnammal, 
which in any way supports the case for the respondent. If it were a question 
of proving an oral agreement entered into after that embodied in the unregis- 
tered document evidence of subsequent conduct could, of course, be led in proof 
of the subsequent oral agreement, but not with regard to the earlier one. In the 
present case a division by metes and bounds took place before the execution of 
the partition deed. ; 

As the property in suit admittedly had belonged to the joint family, the 
change in its character must be proved. As the agreement forepartition cannot 
be proved, the Court can only regard the property as still belonging to the joint 
family. Moreover, as Patanjali. Sastri, J., pointed out, one co-owner cannot 
maintain a suit for trespass against another co-oyner. 


For the reasons given, the appeal must be allowed with costs throughout. 
e 


B. V. V. — Appl allowed. 
FEDERAL COURT OF INDIA. 


On appeal from the High Court of Judicature at Patna.* 


PRESENT :—Sir PATRICK Spens, Chief Justice, SIR S. VARADACHARIAR AND 
SIR MUHAMMAD ZAFRULLA Kuan, JJ. : 


Basanta Chandra Ghose and others g 


Appellants 


v. 
The King-Emperor .. Respondents. 


Restriction and Detention Ordinance (IIT 44), sections 6 and 10—Validity and 
scope of the provisions of—Governmeht of India Act (1935), sections 102 and 223 and 
Schedule IX, section 72—Ordinance-making power—Scope OF ha 

The Restriction and Detention Ordinance could not be assailed on the ground ‘that 
under sectien 72 of the Ninth Schedule to the Governmer% of India Act the Governor- 
General was not entitled to promulgate an Ordinance bearing upon “preventive detention 
for reasons connected with the maintenance of public order” because that is exclusively 
a provincial subject “(List II, entry 1). As the Indian Legislature is to-day by reason of 
a prociamation of emergency under section 102 competent to legislate both upon central 


subjects and upon provincial subjects, there is no justification for limiting the Ordinance- 
making power to List I and List IIT subjects. " 


6 

Jt is not necessary that an Ordinance should set out in detail the nature of the 
emergency that has led to its promulgation. The provisions of section 10 of Ordinance III 
of 1944 cannot be said to be beyond the Ordinan®e making power of the Governor-Cteneral 
because the emergency described in th opening paragraph of the Ordinance did not 
postulate the necessity for such a provision. s 

As section 10 of the Ordinance does not purport to repeal section 491, Criminal 
Procedure Code, it is within the powers of the Ordinance-making authority. All that 
section 10 does is to interdict the High Court from exercising in £ certain class of cases 
the power or jurisdiction conferred on it by section 491, Criminal Procedure Code. By 
so doing it does not offend against the provisions of section 223 of the Constitutidh Act. 
The Ordinance, by virtue of section 311 (6) of the Constitution Act would fall within the 
description “Act of the appropriate legislagure” in section 223 of,the same Act. Even if 
section 311 (6), is assumed not to refer to such an Ordinance, the result would only fre 
that under section 223 the High Court would continue to have the Same jurisdiction and 
powers “as immediately before the commencement of Part III of this Act” which at 
that time were expressly -subject to the Governor-Gerferal’s Ordinance making power under 
section 72 by reason of a clause to that effect in the Letters Patent. ° 


It could not be maintained that clause (2) of section 10 of the’Ordinance was valid 
and within the competence of the Ordinance-making authority to the full extent which 


1. (1941) 2 M.L.J. 707. 285: I.L.R. 43 Mad. Mađ. 244 (P.C.). 
2. (1919) 36 M.L.J. 313: L.R. 46 I.A. 


*The Judgment of the High Court isreported in I.L.R. 23 Pat. 475. e 
e Cri, Appeals Nos, III, IV, V amd VI of 1944, 23rd May, 1944, 
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its language signified, even if it went further than clause (1) of that* section. Some of 
the pending proceedings hit at by clause (2) of sectio 10 may raise questions of. fact and 
their determination may wholly depend upon questions of fact and not upon any rule df 
law, A direction that such a proceeding ‘is discharged is clearly a judicial act and not 
the enactment of a law. It is a direct disposal of the cases by the legislature itself. The 
effect of clause (2) of section 10 is to continue the deprivation of a subject’s liberty and at 
the same time. to deny him the opportunity of showing that his detention is not warranted 
by any statute or statutory rule. | 2 

The word ‘such’ in the expression ‘every such order’ in clause (2) of section 6 can- 
only attract the qualification to be found in the opening words of clause (1) riamely, 
‘order made before the commencement of this Ordinance under rule ) of 
the Defence of India Rules’. The further qualification to be extracted from the 
reference there contained to the ground of invalidity arising out of the ultra vires 
character of fule 26 could not be imported into clause (2). Such a view as to the scope 
of clause (2) of gection 6 would determine the ambit of the expression ‘order having effect - 
by virtue of section 6’ in section 10. But it does not follow from this that the Court can 
no longer consider the validity of an order which on the face of it appears or purports to 
have been ears under rule®26. The Ordinance does not protect a document which is 
not really an ‘order under r. 26’ though it may appear on its face to be the order of an 
authorised officer. 

No further curtailment of the power of the Court to investigate and interfere with 
orders for detention has been imposed by Ordinance III of 1944. The Court is and will 
be still at liberty to investigaté whether an order purporting to have been made under 
rule 26 and now deemed to be made under Ordinance III or a new order purporting to be 
made under" Ordinance III was in fact validly made, in &actly the same way as immediately 
before the promulgation of tHe Ordinance. If on consideration the Court comes to the 
conclusion that it was not validly made on any of the grounds indicated in any of the long 
line of decisions in England and India on the subject, other than the ground that rule 26 
was ultra vires, section 10 of the Ordinance III will not prevent it from so finding. Such 
an invalid orde though purporting to be an order, will not in fact be an ‘order’ made under 
tĦis Ordinance or having effect by virtue of section 6 as if made under this Ordinance at 
all for the purpose of section 10. 

M. N. Pal and B. C. De, Advocates of Patna High Court (with S. KR. 
Ghosal, Advocate, Patna High Court) instructed by Gurudayal Sahay, Agent, 


for Appellant in Criminal Appeal No, IIT of 1944. 


Raghbir Singh, Advocate, Federal Court, instructed by Gurudayal Sahay, 

m [2 Agent, for Appellant in Criminal Appeal No. IV of 1944. 
M. N, Pal and B. C.eDe, Advocates of Patna High Court (with S. R. Gho- 
sal, Advocate, Patna High Court) instructed by Gurudayal S$ ahay, Agent, for 


e Appellant in Criminal Appeal No, V of 1944. 

Raghbir Singh, Advocate, Federal Court, (M. N. Pal, Advocate, Patna 
High Court, with him) instructed by R. C. Prasad, Agent, for Appellant in 
Criminal Appeal No. VI of 1944. £ 

Mahabir Prasad, Advocate-General of Bihar (with R. J. Bahadur, Advocate, 
‘Federal Court) instructed by S. Fẹ Varma, Agent for Respondent (in all the 
four cases). | ° 

Sir Brojendra Mitter, Advocate-General of India (with H. K. Bose, 
Advocate, Federal Court) instructed by K. Y. Bhandarkar, Agent, appeared in 
response to notice issued to him under Order XXXVI, rule 1, F.C.R. 1942. 


The Judgment of the Court was delivered by 

The Chief Justice—These are appeals by certain detenus against .orders 
passed by the High Court at Patna dismissing applications filed by them 
or on their behalf for their release under section 491 of the Criminal Procedure 
Code. Two of the petitions, from which Criminal Appeals HI and V arise, were 
dealt with by one Division Berth, in a judgment -which has discussed the con- 
tentions urged in support of the petitions. The petitions in the other two cases 
were disposed of by two other Benches which have followed that judgment. On 
behalf of the Crown it was urged before the High Court that Ordinanée IIT of 
1944—which had been promulgated during the pendency of at of these peti- 
tions—had taken away the power of the Court to pass any orde* under section 
491 of the Criminal Procedure Code in these cases. By way of reply to that 


ê 
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argument, the validity of the Ordinance was-inipugned on: behalf of the detenus; 
certain contentions as to the cSnstruction and effect of the Ordinance were also 
advanced. The High Court upheld the. objection raised on behalf of the Crown 
but granted a certificate under section “205 of the Constitution Act. In the 
main judgment under appeal, the learned Judges rejected the limited interpreta- 
tion which counsel for the detenus sought to place on sections 6 (2) and 10 
of the Ordinance. They also held that there was nothing to suggest that the 
Governor of Bihar had not duly passed the orders for detention. Before this 
Court, the objection based on the Ordinance has been relied on by the Advocate- 
General of Bihar and counsel for the appellants have urged several contentions 
both in respect of thè validity of the Ordinance and in respect of its meaning 
and effect. It will facilitate the appreciation as well as the discussion of these 
érguments to begin with a brief narration of the circumstance§ that led to the 
promulgation of the Ordinance. s 5 ` 
Immediately after the outbreak of the war, provision was reade by an Ordi- 
- nance (Ordinance V of 1939) promulgated by the Governor-General and by 
` rules framed thereunder for the Administration taking all necessary measures 
to ensure the public safety and interest and the defence of British India. On 
September 29, 1939, an Act (Defence of India Act? KXXV of 1939) was passed 
by the Legislature itself, making necessary provision in this behalf and the Ordi- 
nance was repealed. Section 2 of this Act enabled theeCentral Governmeft to make 
rules for securing ‘the defence of British India, the public safety, the mainten- 
ance of public order’, etc. Clause (2) of this section contained some further 
provisions relating to the rules to be so made. One of the rules framed by the 
Central Government was rule 26 of the Defence of India Rules, enabling cer- 
tain authorities to make orders for detention, if they were satisfied with respect 
to any particular person that it ‘was necessary Ú make such an order with a 
view to preventing him from acting in any manner prejudicial to the defence, of 
British India, the public safety, the maintenange of public order, etc. 


In Keshav Talpade’s case’ this Court held that rule £6 of the Defence o 
India Rules went further than the rule-making powers conferred by section 2° 
of the Act warranted. As it would have followed frem this decision that per- 
sons detained at the time under orders passed on the basis of rule 26 must be 
released, the Governor-General promulgated Ordinance XIV of 1943 whose ma- 


terial provisions were— 

Section 2.—For clause (x) of sub-section (2) of section 2 of the Defence of India 
Act, 1939 (XXXV of 1939), the following clause shall be substituted, and shall be deemed 
always to have been substituted, namely :— g 

“(x) the apprehension and detention in custody of any person whom the authority 
empowered by the rules to apprehend or detain æ the case may be suspects, on grownds° 
appearing to such authority to be reasonable? of being of hostile origin, or of having acted, 
acting, being about to act, or being likely to act.in a manner prejudicial to*the public safety 
or interest, the defence of British India, the maintenance of public order, His Majesty’s 
relations with foreign powers or Indian States, the maintenance of peaceful conditions in 
tribal areas or the efficient prosecution of the war, or with respect to whom such authority 
is satisfied that his apprehension and detention are necessary for the purpose of preventing 
him from acting in any such prejudicial manner, the prohibition of such person €rom 
entering or residing or remaining in any area, and the compelling of such person to 
reside and remain in any area, or ta do or abstain from doing anything ;” 

“Section 3.—For the removal of doubts*it is hereby enacted tat no order heretofore 
made against any person under rule 26 of the Defence of India Rules shall be deemed to 
be invalid or shall be called in question on the ground merely that the said rule purported 
to confer powers in excess of the powgrs that might at the time the said rule was made 
be lawfully conferred by a rule made or deemed to have been, made under section 2 of the 
Defence of India Act, 1939.” a 
The validity and effect of Ordinance XIV of 1943 had to be considered by this 


Court in Sibnat$ Banerjee’s case”, The Court then “indicated certain doubts 
1. (1943) 6 #.L.J. 28 (F.C.). Rek GEL. 1ST (RC), 

2, (1943) 2 M.L.J. 468: (1944) F.C. Se ‘3 
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as to the validity of section 2 of the Ordinance, as it attempted to change the 
statute law with retrospective effect, but it uphel@ the validity of section 3, with 
the result that detention orders théretofore passed could no longer be impugned 
on the ground that rule 26 was not warranted by section 2 of the Defence of 
India Act. 


The judgment of this Court in Sibnath’s,case’ dealt with two other objec- 
tions raised against the validity of the orders of detention then under considera- 
tion and the objections were upheld, in some instances unanimously and in, other 
cases by a majority. One related to the authority who was to be satisfied as to 
the necessity for the detention, viz., whether in the provinces it must be the Go- 
vernor himse]f or it may be any person to whom certain classes of work may be 
assigned under section 59 of the Constitution Act; the other related to the nature 

-and extent of tie presumption to be made in favour of the ‘validity and regu? 
larity’ of orders for detention that had been passed under the invalid rule 26. 
The position taken up on behalf of the Crown in that case and in other cases 
before the provincial High Courts was that it was not necessary that the order 
should be the result of consideration in each case by the Governor and that every 
presumption must be made ig favour of its validity and regularity. 


This Court pronounced’ judgment in Sibnath’s case on August 31, 1943; 
“and Ordinance III of 1944 was promulgated on January 15, 1944. Roughly the 
purpose of the Ordinance thay be described as three-fold: — 


(i) to confer the power of detention, etc., by the Ordinance itself instead 
of by rules framed under the Defence of India Act. . . . see sections 4 
and 5 of the Ordinance; an 


(ii) to limit the term of detention in the first instance, to provide for the 
review (by certain authorities)* of the order of detention from time to time and 
to give opportunity to the detenu to make representation to the executive autho- 
ritiés against the order.‘ . . .. wide sections 7, 8 and 9; and 


l (iii) to enact a presumption în the @rdinance itself in favour of deten- 
ton orders to-precludé their being questioned in courts of law and to take away 

e © or limit the power of the High Court to make orders under section 491 of the 

Criminal Procedure Code in such cases. . . . . wide sections 6 and 10. 


. As the third set of provisions are those calling for consideration in ‘these cases, 
it will be convenient to set them out here, so far as they are material :— 


“6, (1) No order ‘made.before the commencement of this Ordinance under rule 26 of 
the Defence af India Rules shall after such commencement be deemed to be invalid or be 
called in question on the ground merely that the said rule purported to confer powers in 
excess of the powers that might at the time the said order was made be legally conferred 
by a rule made under section 2 of the Defence of India Ordinance, 1939 (V. of 1939), or 
undef section 2 of the Defence of India Act, 1939 (XXXV of 1939). 


(2) Every such order shall ong the commencement of this Ordinance be deemed to 
have been, and shall have effect as if it had been, made under this Ordinance, and as if 
this Ordinance had been in force at the time the order was made: 


Provided that seotion 7 and section 9 of this Ordinance shall apply in relation to any 
order made under clause (b) of sub-rule (1) of rule 26 of the Defence of India Rules 
as jf dhat order had been made on the date of the commencement of this Ordinance, and 
section 8 of this Ordinance shall not apply to any such order.” 


“10. (1) No ordeg made under this Qrdinance, and no order having effect by 
virtue of section 6 as if it had been made under this Ordinance, shall be called in question 
in any Court, and no Court shall have power to make any order under section 491 of the 
Code of Criminal Procedure (V of 1898), in respect of any order made under or having 
effect under this Ordinance or in re8pect of any pesson the subject of such an order. 

(2) If 4t the commencement of this Ordinance there is pending in any Court any 
proceeding by whicl® the validity of an order haying effect by virtue of ‘section 6 as if it 
had been made under this Ordinance is called in question, that proceeding fs hereby 
discharged. ie : i 


haman aa a a 
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(3) Where an order purports to have been made by any authority in exercise of any 
power conferred by or under this @rdinance, the Court shall, within the meaning of the 
[Indian Evidence Act, 1872 (I of 1872), presume that such order was so made by that 
authority.” 

It will be noticed that clause (1) of section 6 substantialty corresponds to 
section 3 of Ordinance XIV of 1943 but section 10 goes farther. Clause (1) 
of section 10 purports to deal with two classes of orders—(a) orders made under 
this Ordinance and (b) orders having effect by virtue of section 6 as if they 
had begn made under this Ordinance. We are not concerned in this case with 
any order of the (a) category but only with orders falling under category. (b). 
Clause (2) of section 10 is limited to orders under category (b). The words 
‘having effect by virtue of section 6 as if it had been made under this Ordinance’ 
refer us back to clause (2) of section 6 which opens with the words ‘every such 
order’. Lengthy arguments have been advanced before this Court as to the 


connotation of these words. ° e 


The validity of the Ordinance and its relevant provisions wag questioned on 
several grounds. A broad contention was put forward that under section 72 
of the Ninth Schedule to the Constitution Act, the Governor-General was not 
entitled to promulgate an Ordinance bearing upon “preventive detention for 
reasons connected with the maintenance of public order” because that is exclu- 
stvely a provincial subject (List II, entry 1). This contention was founded on 
the concluding words of section 72 which subject the Ordinance-making power 
“to the like restrictions as the power of the Indian Legislature to make laws”. 
It was urged that, as the Indian Legislature was not normally entitled to legis- 
late on List II subjects, the fact that by reason of a proclamation ef emergency 
under section 102 of the Constitution Act the powers of the Indian Legislaturé 
had for the time being been enlarged so as to embrace provincial subjects as well, 
would not widen the scope of the Ordinance-making power. We are unable to 
accept this contention. The positive provision enabling the Governor-Genetal 
to promulgate Ordinances is not that ‘contasnef in sections 99 and 100 of the 
Constitution Act but that contained in the earlier portion of section 72 itself, 
and the words “for the peace and good government of British India” there fotnd N 
have always, been held to be words of the widest ampfitude. It is true that in 
the earlier Government of India Acts this provision was not controlled or res- 
tricted by anything, like the allocation of certain subjects exclusively to provin- 
cial legislatures; but so far as the scope of the expression is concerned, it must 
in our judgment still continue to have the same wide meaning as before. The 
latter part of the section no doubt imports a limitation by reference to*the powers 
of the Indian Legislature. So far as that limitation involves a restriction of 
the wide scope of the earlier words, the extept of the restriction must be ascer- e 
tained not merely in the light of section 100 but also of section 102 of the Act 
of 1935. It has not been disputed that the Indian Legislature is*to-day compe- 
tent to legislate both upon central subjects and upon provincial subjects. We 
see no justification for limiting the Ordinance-making power even in such circum- 
stances to List I and List III subjects. Another possible answer to the conten- 
tion is that during war conditions even ‘maintenance of public order’ may rea$on- 
ably be held to be included in the expression “preventive detention in British 
India for reasons of state connected with Defence” entry le of List I, but it is. 
unnecessary to base our decision on that ground. 


It was next urged that-the provisions of section 10 of the Ordinance were 
beyond the Ordinance-making power, because (a) the emergency described in 
the opening paragraph of the Ordinance did not postulate the mecessity for such 
a provision and (b) an Ordinance could not repeal section 491 of the Criminal 
Procedure Code l it was suggested section 10 in effeĉt does. We are of the 
opinion that thgfe is no substance in these contentions either. It is not neces- 
sary that an Ordinance should set out in detail the nature of the emergency that 
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has led to its promulgation, referring therein to all the provisions of the pro- 
posed Ordinance. Once the Governor-General fs of the opinion that an emer- 
gency calling for action under section 72 has arisen, the nature of the provisions 
required to meet that emergency is left to be decided by the Governor-General. 
We may, however, point out that in this case, the preamble refers to the neces- 
sity “to confirm the validity of the past exercise of such powers under rule 26 of 
the Defence of India Rules”. This recital has relation both to section 10 and 
to section 6 of the Ordinance. 


- d 
The argument as to the power of the Ordinance-making authority to repeal 
a provision of an independent legislative measure does not call for determination 
in this case, because section 10 does not purport to repeal section 491 of the 
Criminal Procedure Code. It would be too much to maintain that no Ordinance 
could contain any provision inconsistent with a provision contained in any Act 
of the legislature. Sectian 491 of the Criminal Procedure Code confers a cer- 
tain power or®jurisdiction on the High Court, and all that section 10 of the 
Ordinance does is to interdict the High Court from exercising that power or 
jurisdiction in a certain class of cases. It was then said that so viewed the 
Ordinance interfered with the jurisdiction of the High Court and this was not 
permissible because of section 223 of the Constitution Act. It was insisted that 
the Ordipance-making authority could not be regarded as “the appropriate legis- 
lature” to whom alone thè power to affect the jurisdiction and powers of the 
High Court has been given by that section. There are two answers to this argu- 
ment. Section 311 (6) of the Constitution Act provides that any reference in 
the Act to Federal Acts, etc. . . . . shall be construed as including a refer- 
ence to an Ordinance made by the Governor-General, etc. . . . . If this 
description could include angOrdinance made by the Governor-General under 
section 72 of Schedule IX, such an Ordinance wotild also fall within the des- 
cription “Act of the appropriate legislature” in section 223. Should it however 
be assumed that section 311 (69 oly referred to Ordinances passed under sec- 
tions 42, 43, 88 and 89 of the Act of 1935, the result would only be that under 
° ah section 223 the High Court would continue to have the same jurisdiction and 
powers “as immediately Before the commencement of Part III of thjs Act.” At 
that time, the jurisdiction and powers of the High Courts were expressly subject 
: to the Governor-General’s Ordinance-making power under section 72 by reason 
of a clause to that effect in the Letters Patent. 


It was next contended that sections 6 and 10 of Ordinance III were retros- 
pective in their operation and that itewas beyond the competence of the Gover- 
nor-General to enact a retrospective Ordinance. This question is concluded by 

“ the, decision of this Court in Szbmath’s case. Whatever may be said as to the 
provision in clause (1) of section 6 about the ‘validity’ of the order of detention, 
so much of that section and of clause (1) of section 10 as enacts that the order 
of detention shall not be called in question in any Court is valid according to 
that decision. . 


Clause (2) of section 10 of the Ordinance was objected to on a different 
ground. It was said that this was an arrogation of judicial power by a legis- 
lating authority. I, was argued that a Jegislating authority might be competent 
‘to enact a law even in such manner as to prejudice the rights of parties to a 
pending litigation, and a Court might be obliged to dismiss a proceeding as a 
result of the application of the law as changed. But, goes the argument, all 
that the legislating authority does in such a case is only to pass a law; and the 
disposal of the farticular case still remains the function of the Court. In the 
present case, however, clause (2) of section 10 does not enact a rule of law and 
leave it to the*Court to apply it to the decision of cases pedis before it; the 
section straightaway discharges all pending proceedings. This objection was 
sougitt to be met, on behalf of the Crown, in two ways. The Advocate-General 
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of India argued that—whatever may be said of the language employed—clause (2) 
did not go and was not intendefl to go further than what clause (1) provided. 
If that were so, the scope and effect of clause (2) must depend upon the construc- 
tion that we place on clause (1). The Advocate-General of Bihar maintained 
that clause (2) was valid and within the competence of the Ordinance-making 
authority to the full extent which its language signified, even if it went further 
than clause (1) of that section. With this argument we are unable to agree. 

Le distinction between a ‘legislative’ act and a ‘judicial’, act is well known, 
though in particular instances it might not be easy to say whether an act should 
be held to fall in one category or in the other. The legislature is only authorised 
to enact Jaws. Some of the pending proceedings hit at by clause (2) of section 10 
may raise questions of fact and their determination may wholly depend upon 
questions of fact and not upon any rule of law, as for instance, when it is alleged 
that an order of detention was not really the act of the authority by whom it 
purports to have been made or that it was a mala fide order oreone made by a 
person who had not been authorised to make it. A direction that such a pro- 
ceeding is discharged is clearly a judicial act and not the enactment of a law. 
This question was discussed at some length in the judgment of this Court in 
Piare Dusadh and others v. King-Emperor’. The nature of the provision then 
considered was essentially diffefent from clause (2) ‘of section 10 of the present 
Ordinance. As explained in that judgment, the position there was that certain 
cases had in fact been tried by Tribunals constituted under an earlier Ordinance 
and decisions had been pronounced by those Tribunals, but the jurisdiction of ` 
those Tribunals was negatived by a decision of this Court. The later Ordinance 
provided that those decisions should be treated as decisions of duly constituted 
Tribunals, Applying the test laid down in Federal,Commissioner of Taxation v. 
Munro? this Court held that that did not constitute an exercise of judicial power 
by the Ordinance-making authority. But here there has been no investigation 
or decision by any Tribunal which the legislafing authority can be deemed to have 
given effect to. It is a direct disposal of cases by the legiglature itself. 

The learned Judges of the Patna High Court overruled this objection on ` 
the authority of a decision of the Supreme Court df the United States (Calder v. 
Bull). We were informed by counsel that the report of the case was not avail- 
able at Patna.and,they thought that the learned Judges probably relied on the 
reference made to it in Philips v. Eyre*. That perhaps explains how the learned 
Judges happened to treat that decision as an authority against the appellants’ con- 
tention; it is, if anything, an authority in their favour. The Supreme Court was 
there called upon to consider the validity of a “resolution” passed by the Legis- 
lature of Connecticut in 1795, whereby a degree of a Court of Probate was set, 
aside and a new hearing was. directede The Court recognised that this was a 
judicial act and not a legislative act; but nevertheless they upheld the resolution 
because according to the then Constitution of Connecticut, the body which passed 
that resolution had judicial powers also and was competent to grant a new trial. 
The learned Judges added that they dealt with the question of the validity of 
ex post facto “legislation” only because counsel for the appellant thought it 
would be advantageous to his client to ask the Court to deal with the case on the 
footing that the resolution was a legislative act; thev held against him even on 
that assumption. This decision has been referred to in Phillips v. Eyne* only in 
connection with the doctrine of ex bost facto legislation and not in any discussion 
of the difference between a judiciab act and a lefislative act. 


The Order-in-Council considered by the Judicial Committge in Abeyesekara 
y. Jayatisaka® contained a provision in the following terms :— 
$$ el" 
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.. “if any such action or legal proceeding has been or shall be instituted, it shali ve 
ee and made void, subject to such order as@to costs as the Court may think fit 
_ It will be noticed that this left it to the Court to dismiss the proceeding and left 

. intact the power df the Court to make orders as to costs. The direction to dismiss 
must be understood in the light of an earlier provision in the same Order-in- 
Council which amended the law on: which the proceeding was founded; the dis- 
missal was thus the result of the change in the law and all that the later clause 
showed was that that change was to have retrospective effect and govern the 
rights of parties even in pending proceedings. The decision would be helpful 
to the Crown here only if and in so far as the provision in clause (2) had followed 
from a change in any rule of Jaw. It must also be remembered that the Judicial 
Committee was,not dealing with an act of a non-sovereign authority. The ordgr 
had been enacted by His Majestysin-Council and the Committee, after a discus- 
sion @f the constitutional position in Ceylon, held that it was made “by virtue of 
the legislative futhoritv he had reserved to himself” as sovereign, when passing 
the very Order on which the plaintiffs’ proceeding was founded. 


The Advocate-General of India brought to our notice a section in the 
Indemnity Act, 1919 (Act-XXVII of 1919), passed by the Indian Legislature, 
which winds up with the words ‘and if any such proceeding has been instituted 
before the passing of this Act, it is hereby discharged.’ Two observations have 
to be made in relation to this enactment. For one thing, this concluding provi- 
sion seems only to follow as the result of the indemnity enacted by the preceding 
clause. It is thus consistent with the position now contended for by the 
Advocate-Gerferal of India; but it will not afford any support to the contention 
of the Advocate-General of Bihar. In any event, this provision has not been 
judicially discussed and the Mere fact of such a prevision having been enacted 
in that form once before will not give it a validity which it will not otherwise 
possess. We think it right to add that clause (2) of section 10 of the present 
Ordinance bears no analogy to ehactments indemnifying public officers. Its 

# is to continue fhe deprivation of a subject’s liberty and at the same time 
° to deny him the opportunity of showing that his detention is not warranted by 
any statute or statutory rule. We are of the opinion that the appeats before us 
must be dealt with on the footing either that clause (2) of section 10 of the 
Ordinance has no wider operatiofi than clause (1), or that ctause’ 2 is void and 
inoperative. Our decision must accordingly turn on the construction and effect 
of clause (|) of section 10. 

Turning now to the question of the interpretation of the relevant provisions 
of the Ordinance, thé first point for determination is: what are the orders in- 
‘cluded in the expression ‘every sch order in clause (2) of section 6. The 
operation of clause (1) of sectign 10. in so far as it relates to the orders classified 
as category (b) above, will be limited to the orders falling under clause (2) 
of section 6. The same will govern even clause (2) of section 10, if that provi- 
sion is to be givef: effect to. On behalf of the detenus, it has been contended 
that the word ‘such’ attracts not merely the qualification to be found in the open-~ 
ing words of clause (1) of section 6, namely, ‘order made before the commence- 
ment of this Ordingnce under rule 26 pf the Defence of India Rules’ but a 
further qualification to be extracted from the. reference there contained to the 
ground of invalidity arising out of the ultra vires character of rule 26. On this 
footing, it was argued that all that section 10, debars is objection or relief based 
merely onthe ground that rule 26 of the Defence of India Rules was ultra wires 
and that the powêr of the Court to grant relief on other grounds has not been 
taken away. The Patna, High Court (in the judgment under appeal) *and the 
Calcutta High Court (in Jatindra Gupta and others v. King Emperor)* have 

lya eet ee 


° 1. Misc. Case No. 236|43 on High Court file. 
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not been prepared to adopt this limited construction. The contention is refer- 
red to in the judgment of the Lahore High Court in Baldev Mitter v. King Em- 
peror’ but it was apparently not found necessary in that case to decide the point. 
It was suggested on behalf of the appellants that the judgment of the Full Bench 
of the Bombay High Court (in Criminal Application No. 585 of 1943) supports 
them. A careful ‘perusal of the judgment does not convince us that so far as 
clause (2) of section 6 is concerned, the learned Judges have adopted the con- 
struction now contended for by the appellants. In one place they observe ‘that 
it is only orders made valid by section 6 (1) to which section 6 (2) applies and 
is limited’. This language may in fact cover all orders passed before the com- 
mencement of this Otdinance because they had all been passed under rule 26 of 
the Defence of, India Rules and they were all tainted with the illegality attaching 
to that rule, at any rate all the orders passed before Ordinanee XIV of 1943. 
In another part of the judgment, they say ‘only orders valid except for the 
defect mentioned in sub-section (1) were covered b sub-sectign (2)’. ‘This is 
different from saying that sub-section (2) is limited to orders which are liable 
to challenge only on the ground of the invalidity of r. 26. The learned Judges 
were emphasising the difference between orders which substantially complied 
with rule 26 and orders which only purported to Be made under rule 26 but did 
not in substance comply with its requirements. We shall return to this ques- 
tion when we consider the effect of section 10. e ° 

So far as section 6 (2) is concerned, we are of the opinion that the limited 
construction put forward on behalf of the appellants is not its proper or natural 
meaning. To begin with, that construction is not in accordance with the ordi- 
nary connotation of the word ‘such’. The word ordinarily attracts only what- 
ever is expressed as qualifying gr descriptive of the same subject in the preced- 
ing sentence. So viewed? it can only refer to the words “made before the com- 
mencement of this Ordinance under rule 26 of the Defence of India Rules’, be- 
cause they alone qualify or are descriptive ofethe order dealt with in clause (1) 
of section 6. The succeeding words in clause (1) are enacting words and not 
descriptive words. They refer to a possible ground of invalidity and enact th? 
such ground of invalidity shall not furnish a basis for relief. We are unable * 
to hold that as a matter of grammatical construction those words “can be im- 
ported into clause (2). Further, it seems to us that the construction contended 
for will not be consistent with the scheme ot the Ordinance. As explained al- 
ready, the Ordinance was promulgated with a view to get over difficulties aris- 
ing out of the statutory rules on which the power of detention kad depended. 
The authorities preferred to base it on’an independent enactment and accord- 
ingly promulgated the Ordinance. Normally, only orders passed subsequent to 
the promulgation of the Ordinance cguld Be supported by the new powere To 
avoid a situation under which existing orders would be subjeet to the old Act 
and rules and only new orders subject to the new Ordinance, it was thought 
necessary to enact that even orders that had been passed under the old statutory 
rules should be deemed to have been and should have effect*as if they had been 
made under the Ordinance. This explains the dichotomy assumed in sectjon 10, 
namely, of orders made under the Ordinance and orders having effect as if they 
had been made under the Ordinance., It is scarcely consjstent with this scheme 
to assume that clause (2) of section 6 comprised only some of the orders tHat 
had been passed under rule 26 of the Defence of India Rules and that other 
orders passed under that rule were left to stared in a category of their own and 
continue to be governed by the old rules themselves. It was also a-further part 
of the, scheme of the Ordinance that after its date, orders Sf detention should 
ordinarily be in force only for six months unless continued on further considera- 
tion for another period. Section 9 which gives effect to this intention adopts 
et LA aaaaangan aaa aa aana Bg aha ananta ganaan 
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the same ‘dichotomy as section 10, classifying the orders into ‘(i) orders made 
under this Ordinance and (i) orders deemed uitder the provisions of section 6 
to have been so made. If some of the orders made under rule 26 of the Defence 
of India Rules shquld be held not to be comprised in clause (2) of section 6, the 
persons detained under those orders would not be entitled to the benefit of sec- 
tion 9, a result which does not seem to be consistent with the scheme and pur- 
pose of the Ordinance. Lastly if clause (1)°of section 10, in so far as it re- 
lates to orders passed before the date of the Ordinance, were to be limited to 
orders open to objection only on the ground of the invalidity of rule 26 Of the 
Defence of India Rules, the provision would seem to be redundant because that 
matter has been specifically provided for in clause (1) of Section 6. Per contra, 
it has been Suggested that if clauses (1) and (2) of section 10,were applicable 
to all orders ofedetention on whatever ground they might be impeached, clause 
(1) of section 6 would. have beer unnecessary because the objection to the vali- 
dity of rule 26 would also*be one of the objections precluded by section 10. It 
is difficult to deny the force of this contention. It is however possible that as 
the corresponding provision in Ordinance XIV of 1943 had already been the 
subject of a decision of this Court, the authorities deemed it safer to reproduce 
it as clause (1) of section 4 of the new Ordinance in addition to the general 
language of section 10 which had still to run the gauntlet of a challenge in a 
court of law. Clause (1) @f section 6 also goes somewhat further than section 
10 in that it not merely affects the remedy but also enacts that the orders there 
referred to shall not be deemed to be invalid. A declaration to that effect was 
-apparently not thought right to make except in a limited class of cases. 


, The view stated above as to the scope of clause (2) of section 6 will also 
determine the ambit of the expression ‘order having effect by virtue of section 
6. etc.’ in section 10 of the Ordinance. But it does not follow from this that the 
Court can no longer consider the validity of an order which on the face of it 
appears or purports to have beenepagsed under rule 26. It is on this aspect of 
the case that the judgment of the Bombay Fill-Bench is of assistance. We res- 

rfectiully agree with the learned Judges that the Ordinance does not protect a 
° * document which is not really art ‘order under rule 26’ though it may appear on 
its face to*be the order of an authorised officer. Clauses (1) and (3) of sec- 
tion 10 of the Ordinance have not introduced any new principle of immunity. 
Except for the reference to section 491 of the Criminal Procedure Code, they 
only re-enact clauses (1) and (2) of section 16 of the Defence of India Act. 
and they had to be so re-enacted because all future orders of detention would 
be made under the Ordinance itself and could not therefore attract the benefit 
of section 16 of the Defence of India Act. The verbal change effected by the 
dmission of the words ‘and signed’ *found in section 16 (2) of the Act is ex- 
plained by the inappropriatenesg of that requirement in the case of orders pur- 
porting to be passed by a ‘Governor’ because under section 59 of the Constitution 
Act such an order is not ‘signed’ by the Governor. It is material to note that 
while clause (3) of section 10 of the Ordinance enacts a presumption in favour 
of any order purporting to have been made by any authority, etc:, clause (1) of 
section 10 and clause (1) of section 6 which is imported into clause (2) of sec- 
tion 6 refer only to qn order made and dp not include orders ‘purporting to be 
niade’. The same distinction was made in clauses (1) and (2) of section 16 of 
the Defence of India Act (XXXV of 1939). The circumstance that even in the 
new Ordinance the presumption*is laid down,in clause (3) of section 10 only 
as a rebuttable presumption is significant. Such a presumption can be rebutted; 
but it would be méeAningless to allow it to be rebutted if, by reason of clause (1) 
of the same section, the party is not to get any relief even after rebutting the 
presumption. The addition in clause (1) of section 10 of the words which pre- 
clude the exercise of the power under section 491 of the Crimirtal Procedure 
Code involves no change in the legal position, That part of the clause is only 
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consequential upoh and must be held to be co-extensive in operation with the 
preceding part of the clause. Is scope is also limited by the repetition of the 
words ‘any order having effect under this Ordinance’, 


In our judgment, no further curtailment of the power of,the Court to in- 
vestigate and interfere with orders for detention has been imposed by Ordinance 
111 of 1944. The Court is and will be still at liberty to investigate whether an 
order purporting to have been made under rule 26 and now deemed to be made 
under Ordinance III or a new order purporting to be made under Ordinance 
IIT was in fact validly made, in exactly the same way as immediately before the 
promulgation of the Ordinance. If on consideration the Court comes to the 
conclusion that it was hot validly made on any of the grounds indicated in any 
of the long line of decisions in England and this country on the subject, other 
tĦfan the ground that rule 26 was ultra vires, section 10 of Ordinance III will no 
more prevent it from so finding than section 16 of the Defence of India Act did. 
Such an invalid order, though purporting to be an order, will ngi in fact ‘be an 
“order made under this Ordinance” or having effect by virtue of section 6 as if 
made under this Ordinance at all for the purposes of section 10. 


We are accordingly of the opinion that the leagned Judges who pronounced 
the main judgment (in Criminal Miscellaneous Cases 60/43 and 204/43) erred 
in holding that the new Ordinaħce has taken away the power of the High Court 
to pass any orders under section 491 of the Crimindl Procedure Code’ and that 
the proceedings must be treated as discharged under the provisions of section 
10 (2) of the Ordinance. The judgments in the other two cases purport to 
follow this judgment. There are observations in some of the judgments bear- 
ing upon what may be called the merits of the case. But it is difficult to say 
that the treatment of that aspect pf the case is ngt likely to have been affected 
by the view which the learrfed judges took as to the deprivation by the Ordinance 
of the power of the Court to pass any order under section 491 of the Criminal 
Procedure Code. It seems to us that in thege circumstances the only proper 
course is to allow all the four appeals and to set aside the orders of dismissal 
passed by the High Court in all these cases. The cases will be remitted te then 
High Coury with a direction that the petitions Be restored to the file and dis- 
posed of in due course of law, in the light of the decision above given as to the 
nature and extent of the Court’s power in the matter. 

V.S. e —— Appeals allowed and cases remitted. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BYERS. À 
Angappa Mudaliar and another `.. Petitioners*. 


Opium Act (I of 1878), section 9 (b)—Licensee employiag ““ debarred ”? person to transport opium fran one 
shop to another—Punishment for breach of condition ®in license prohibiting such employment. 


A condition in a license for the sale of opium stated tlfat “ no person who”has been debarred 
by the Collector from bidding at the sales of abkari or opium shops shall be employed in any capacity 
in connection with the management or the working of shops or depots licensed for the sale of liguor, 
opium or intoxicating drugs.” ° 

Where the licensee employed a ““debarred” person to carry opium from one shop to another 
with a transport license issued in the name of the licensee, i 


Held, that the breach of the conditions in a license is punishable only by cancellation or sus- 
pension of the license and as there is no provision in the Opium Act for tke prosecution of offenders 
who commit breaches of the conditions the licensee cannot be convicted for an offence punishable 
under section 9 (b) of the Opium Act. 


The servant however can be convicted for transporting the drug without a valid license. 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment df the Court of the 


Additiorial First Class Magistrate of Erode dated 31st December, 1943, and passed 
in C. Q. No. 281 of 1943. ° š 


* Cr. R. C No. 278 of 1944. 
- (Cr. R. P. No, 264 of 1944). 


i 23 


and August, 1944. 
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C. K. Venkatanarasimham for Petitioners. i 
The Public Prosecutor (V. L. Ethiraj) on beRalf of the Crown, 
The Court made the following 


OrRDER.—On the night of 25th July, 1943, the first petitioner was found in 
possession of half a cake of opium which he was carrying on behalf of the second 
petitioner to the latter’s opium shop at Barghur ; and when asked to account for 
his possession, he produced a transport licen$e. issued in the name of the second 
petitioner, who is a licensed vendor. The first .petitioner is a debarred person 
within the meaning of condition 14 in the vendor’s license. Both the pefitioners 
were convicted for offences punishable under section 9 (b) of the Opium Act, the 
first petitioner for transporting the drug without a validelicense, and the second 
petitioner for employing a debarred person contrary to condition 14 of his license. 


So far as the first petitioner is concerned, it is stated in the conditions governiig 
the sale of opium that “no person who has been debarred by the Collector from 
biddiħg at the sales of abkari or opium shops shall be employed in any capacity 
in connection with the management or the working of shops or depots, licensed for 
the sale of liquor, opium or intoxicating drugs.” ‘These words are sufficiently wide 
to cover the transport of opium from one shop to another in accordance with the 
rules ; and as the permit which the first petitioner had in his possession was not 
issued in his name, his conviction under section ,9 (b) cannot be assailed. 


Regarding the seconde petitioner the learned Public Prosecutor has pointed 
out that there is a lacuna in the Act as it makes no provision for the prosecution of 
offenders who commit breaches of the conditions of their licenses. Rules have 
been framed by the Local Government under section 5 of the Opium Act, and 
rule 21 gives*the Collector power to cancel or suspend any license or permit for a 
Breach of the conditions or on conviction for an offence under the Act; but there 
is nothing in the Act correspoading to section 86 of the Madras Abkari Act under 
which a breach of the conditions is punishable under the Act. It is clear that the 
second petitioner committed a breach of condition 14 of his license by employing 
the first petitioner as a servant to°ca»ry the apium from one shop to another ; but 


as the rules stand, thiseis punishable only by cancellation or suspension of the license 


“under rule XI (b) or XXI of the rules. 


In the result the conviction and sentence of the first petitioner are confirmed, 
and the conviction of the second petitioner is set aside and the fine, if paid, ordered 
to be refunded. ° e 

K.S. Conviction of second petitioner set aside and that of 


> —— first petitioner confirmed. 
IPULI BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“PRESENT :—SIR ALFRED HENRY LIoWEL LEACH, Chief Justice, MR. JUSTICE 
WADSWORTH AND MR. JUSTICE KeRISHNASWAMI AYYANGAR. 


Purushothama Nair .. Appellant* 
e U. Š < À 
Raya Pandaram .. Respondent. 


Mortgage decree—Appeal by alienee of hypotheca impleaded as defendant—Personal decree for costs against 
such alienee—Power of Court to pass—Civil Procedure Code (V of 1908), Order 34, Rule 13—Not applicable. 


. Ina mortgage suit, the Court has power to pass®a personal decree for costs against the defendants 
who were not parties to the mortgage. Where the appellate Court in dismissing an appeal by the 
alienee of a portion of the mortgaged property and allowing the memorandum of cross-objections, 
expressly made the appealing alienee personally liable for the costs in the appellate Court and there 
was no order for costs against the other defendants, the ‘order for costs can be executed against the 
alienee persofially. The principle embodied in rule 13 of Order 34 of the Civil Procedure Code 
is not applicable and it cannot be claimed that the sale proceeds of the mortgaged properties should 
first be appropriated to the costs. The fact that the mortgagors did not object to the inclusion of the 
costs of the appeal jn the sum for which execution was asked for against the mortgaged properties 
cannot affect the rights of the decree-holder. to proceed against the ane: appellant subsequently. 


* A A.O. No. 281 of 1943. 18th July, 1944. 


II] PURUSHOTHAMA NAIR V. RAYA PANDARAM (F.B.). 179 


Sabapathi Pillai v. Chockalinga Pillai, (1913) 25 M.L.J. 552, distinguished. 
sa kakak Naicker v. Palan®wami Chettiar, (1931) 62 M.L.J. 93: I.L.R. 55 Mad. 332, 
appuied. è 
Appeal against the order of the Court of the ana kap Coimbatore, 
dated 23rd February, 1943, in E. A. No. 908 of 1942 in O. S. No. 211 of 1935. 


C. K. Viswanatha Aiyar for Appellant. 
Kasturi- Seshagiri Rao and Kasturi Sivaprasada Rao for Respondent. 
| The Judgment of the Court was delivered by 


The Chief Justice—On the 23rd October, 1936, the Subordinate Judge of 
Coimbatore passed a preliminary mortgage decree against eight defendants for the 
payment of the sum of Rs. 1,900 with interest and costs, which broyght the total 
amount to Rs. 4,396-4-6. The mortgagors were the first and second defendants. 

e other defendants were alienees of portions of the properties mortgaged. The 
third defendant, who is the appellant in this appeal, appealed to the High Court 
against the preliminary decree. The mortgagee filed a memosandum of cross- 
objections. The result was that the appeal was dismissed and the memorandum 
of cross-objections was allowed. This Court held that the mortgagee was entitled 
to a total sum of Rs. 8,120-14-8. As the third defendant had lost both on the 
appeal and on the memorandum of cross-objections; this Court directed that he 
should pay as the costs on the appeal Rs. 273-8-7 ant as costs on the memorandum 
of cross-objections Rs. 399-15-0. In due course, the Subordinate Judge passed a 
final decree in accordance with the High Court’s judgment, and on the 6th February, 
' 1941, the decree-holder applied for the sale of the hypotheca. There was then 
due to him Rs, 10,075-4-8 excluding the costs which the third defendant had been 
directed to pay by the appellate decree. The sale realised only*Rs. 8,265 and 
as the personal remedy against the mortgagors had become time-barred, the decree- 
holder was not able to apply fof a personal decfee against them. On the 27th 
March, 1942, he filed an application in the Court of the Subordinate Judge for 
execution of that part of the High Court’s decree which directed the third deferfdant 
to pay costs. The application was returnéd fo the decree-holder on the ground 
that the sale proceeds had to be appropriated first to the costs due to the decrag: 
holder and therefore he was not entitled to ask for the execution of the decree for 
costs. On the 13th July, 1942, the decree-holder ffled another application for 
execution of the decree for costs and asked that the delay in presenting this petition 
might be excused On the 6th August, 1942əthe Subordinate Judge rejected this 
application. On the 15th of that month the decree-holder applied to the Subordi- 
nate Judge for an order directing the High Court’s decree for costs to be transferred 
to the Court of the Subordinate Judge of Palghat for the purpose of efecution. On 
the 23rd February, 1943, this application was granted. The present appeal has 
been preferred by the third defendant against this order. 


The appellant relies on the decisién of this Court in Sabapathi Pillai v. Chocka- 
linga Pillai. There a Bench, consisting of Bengon and Sundara® Ayyar, JJ., held 
that the principles embodied in Order 34, rule 13, should be applied to sales held 
in execution of mortgage decrees. It was, of course, recognised that the rule only 
applied to cases covered by rule 12, but the learned Judges considered that the 
principles embodied in rule 13 should be followed in all sales held in execution of 
mortgage decrees. On this footing the Court directed that the sale proceeds should 
first be appropriated to interest and tle costs of the suit, aad then to principal. 

It is not necessary for us to consider whether the judgment in that case is open 
to criticism, as it has no application here. In that case the Court was considering 
merely the decree passed by the trial Court and*there was no direction that a non- 
mortgagor defendant should be made. personally liable for costs. : 


A «ase which is in point in Rajagopalaswami Naicker v. Palaniswami Chettiar? 
This was also decided by a Bench {Jackson and Pakenham Walsh, JJ.) It was 





4 
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there held that in a mortgage suit, the Court has power to pass a personal decree 
for costs against defendants who were not parties tè the mortgage, notwithstanding 
that the preliminary mortgage decree is silent on the point. The defendants were 
the mortgagor and_his three sons who were impleaded as the second, third and 
fourth defendants. * The trial Court in passing a mortgage decree directed that 
after the hypotheca had been sold the plaintiff might apply for a personal decree 
against the mortgagor for the balance still due*under the mortgage and costs and 
against the second and third defendants for the amount due for costs. As the 
decree had directed that the second and third defendants should be personally¢liable 
for costs, the decree-holder was entitled to proceed against them in execution. 


That is what the decree-holder seeks to do in this case. The decree of this 
Court passed on the appeal against the preliminary mortgage decree expressly made 
the third defendant liable for the costs incurred in this Court. No order as te 
costs was passed against the other defendants. In the circumstances mentioned 
the mostgagor-defendants could no doubt have objected to the costs in the appeal 
being included if the sum for which execution was asked for on the 6th February, 
1941, but the fact that they raised no objection cannot affect the rights of 
the decree-holder to proceed against the third defendant. Costs are in the 
discretion of the Court and the Court can lawfully direct who shall be liable for costs. 
In this case the only person who could be made liable for costs was the third defend- 
ant. He was the sole appellant and he was the orfly defendant who opposed the 
memorandum of cross-objecfions filed by the decree-holder. If the contention 
advanced on behalf of the third defendant were to be accepted, it would mean 
that a person in his position could file an appeal to the Privy Council, without 
incurring any ljabllity for the payment of costs there. 


e We consider that Rajagopalaswami Naicker v. Palaniswami Chettiar) was rightly 
decided and that the principle gmbodied in thas judgment applies in the present 
case. 

‘The appeal will be dismissed with costs. 

K.S. “a. Appeal. dismissed. 
æ | IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :e-Mr. Justice HoRwILL. 


Alamelu Ammal Petitioner* 
U. r 8 z 
P. Rangai Goundar Respondent. 


Promissory note—Suit on—Note reciting that amount will be paid within 2 years—Not a note payable on 
demand—Article 4%, Stamp Act (II of 1899)—Duty payable as on a bond—Section 35, if applicable. 

The definition of promissory note in the Stamp Act is much wider than in the Negotiable Instru- 
ments Act. The second part of Article 49 of the Stamp Act includes not only those instruments 
which are promissory notes only under the Stamp Act but also those documents which are promis- 
sory notes under the Negotiable Instruments Act but*which are not payable on demand. 

Where a promissory note stamped With two one anna stamps, which would be correct if the 
note were one payable on demand, contained the clause : “I shall pay to you or to your order within 
two yegrs the said sum... .” 

Held, that the promissory note fell within the scope of Article 49 (b) of the Stamp Act and that 
the duty payable on it would be the same as on a bond. 

Held further, that section 35, proviso (a) does apply, for although the duty payable on the suit 
note was the same as that ona bond, the document was in fact a promissory note and as such was 
not exempted under the seetion. e 

Petition under section 25 of Act IX of 1887, praying that the High Court will be 
pleased to revise the decree of the Court of the District Munsiff (Principal) of 


Coimbatore dated 13th September, 1943, and passed in S. G. S. No. 473 of 1943. 


T. V. Ramanatha Aiyar for Petitioner. , 
S. Ramachandra Aiyar for Respondent. - ° 
The Court delivered the following 


— ey ee m 


I. (1931) 62 M.L.J. 93: I.L.R. 55 Mad, 332. 
+C, R. P. No, 1866 of 1943. yth August, 1944. 


a; 
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JupcmEent.—The petitioner’s suit on a promissory note dated the 26th June, 
1940, was dismissed because the*document was not properly stamped. 


The promissory note was stamped with two one anna stamps, which would be 
correct if the promissory note were one payable on demand. ‘he relevant clause 
of the document runs thus: “ I shall pay to you or to your order within two years 
the said sum a ike This must mean that the pro- 
missor is allowed two years within which to pay the money and within which the 
promisee cannot enforce the debt. Mr. Ramanatha Ayyar argues that as the 
wording is “ within two years” and not “ after two years,” it must mean that the 
plaintiff is entitled to demand the money at any time within two years and that 
the document is therefore really a promissory note payable on demand. If the 
debt could be demanded at any time within two years, then the words “ within 
two years” would have no meaning at all. It seems clear to mesthat these words 
were introduced to give the debtor time within which to pay the debt and that 
within that time the promisee could not enforce the debt. It follows that the 
promissory note is not one payable on demand. j 


The definition of promissory note in the Stamp Act is much wider than in 
the Negotiable Instruments Act. According to Article 49 of the Stamp Act, which 
deals with the duty payable on promissory notes, #@.sum of one anna, two annas, 
or four annas should be affixed to a promissory note payable on demand. The 
second part of that Article refers to all other promissory notes and therefore includes 
not only those instruments which are promissory notes only under the Stamp Act 
but also those documents which are promissory notes under the Negotiable Instru- 
ments Act but which are not payable on demand. A promissory note like the 
suit promissory note, which is payable after two years, would therefore come within 
the scope of Article 49 (b) ; and the duty payable on such an instrument would be 
the same as on a bond, because it is payable more than one year after the execution 
of the note. 

Mr. Ramanatha Ayyar’s third and last argument is that since the debt payable 
is that on a bond the note must be treated ase Bond and that it would not therefore 
be hit by proviso (a) to section 35 of the Stamp Act. That section in general permys 
documents that are not properly stamped being admitted in evidence provided the 
penalty is paid, with the exception of promissory notes*and some other.documents. 
This argument cannot be accepted ; for although the duty payable on the suit 
note is the same as that on a bond, the document is in fact a promissory note. 


The petition is dismissed with costs. 
V.P.S. —— Petgtion dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND Mr. Justice 


HNASWAMI AYYANGAR. ° 
Gogineni Bapayya ? .: Appellant* 
2. 
Gogineni Ramakrishnayya and others e .. Respondents. 


Practice—Appeal—Suit for partition—Dismissal—Successful defendant—Not entitled to appeal. P 

In a suit by a person against his four brothers for a partition of movable property belonging 
to their joint family alleging that a partition of the immovable properties had already taken place 
and all that remained to be done was to divid® the movables, the first defendant’s plea that the suit 
was bad because the plaintiff did not ask for full partition was upheld and the suit was dismissed. 
Though the plaintiff did not question the correctness of the decision, the first defendant who was 
dissatisfied with some of the statements in the judgment with regard to the movables filed an appeal. 

Held, that the first defendant having asked the Court to dismiss the plaintiff’s syit must accept 
the dismissal and has no right to appeal against it. ° 


Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Chandrasekhara Ayyar, J., dated 23rd: July, 1943, ii S. A. No. 1017 of 1942 


— 








*L. P. A, No. 58 of 1943. rath July, 8944. 
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preferred against the decree of the Court of the Subordinate Judge Tenali, in A. S. 
No. 62 of 1939 (O. S. No. 29 of 1932, District Meinsiff Court, Repalle). 


P. Satyanarayana Rao for Appellant. 
A. Lakshmayya®’and D. V. Reddi Pantulu for Respondents. 
The Judgment of the Court was delivered by 


The Chief Justice —The appellant filed his suit in the Court of the District 
Munsiff of Repalle for a partition of movable property belonging to the joint family 
of which he was a member. The defendants were his four brothers. The plaintiff 
alleged that a partition of the immovable properties had already taken place and 
all that remained to be done was to divide the movables. “The suit was resisted 
by the first defendant, who was supported by the third defendant. The second 
defendant supported the plaintiff. The fourth defendant allowed the suit to proceed. 
ex parte. ‘The first defendant pleaded that the suit was bad because the plaintiff 
did no? ask for fyll partitio. According to the first defendant, all the immovable 
properties had not all been divided and the plaintiff was only Seeking partition of 
some of the movable properties. The District Munsiff held that there had been a 
complete partition with regard to the immovable properties, and then proceeded 
to take the evidence with regard to the movable properties. At the end of the 
case he came to the conclusion that the first defendant’s plea that the plaintiff was 
only seeking partial partition of the movables was well founded. Consequently 
he dismissed the suit with costs. ; 


Although he was not aggrieved by the dismissal of the suit which he had in 
fact pressed for, the first defendant filed an appeal in the Court of the Subordinate 
Judge of Tenali. He did so because he was dissatisfied with some of the statements 
in the District Munsiff’s judgment with regard to the movables. The plaintiff 
himself did not question the cofrectness of the District Munsiff’s decision that the 
suit failed because only partial partition of the movables was asked for. The Sub- 
ordinate Judge dismissed the appeal. The first defendant then appealed to this 
Court. The second appeal was heard*by Chamndrasekhara Ayyar, J., who set aside 
te decree of the Subordinate Judge and remanded the case to the Subordinate 

» o Judge for a decision on the merits. The present appeal is from the judgment of 

Chandraselshara Ayyar, J. . 

The learned Judge considered that this case fell within the line of cases of 
which Krishnachandra Goldar v. Moh§shchandra Saha}, is an example. The principle 
established by these decisions is that a defendant has the right to appeal notwith- 
standing that the suit has been dismissed as against him, if he is aggrieved by the 
decree. We find ourselves unable to agree that they have application. In the 
first place, the trial Court accepted the plea of the first defendant that the suit was 
ot maintainable. He expressly asked for its dismissal and secured its dismissal 
with an order for costs in his favour. A pdrty cannot be allowed to blow hot and 
cold, and the first defendant, havfng asked the Court to dismiss the plaintiff’s suit, 
must accept the dismissal. Moreover, there is nothing in the decree which affects 
the first defendant adversely. No finding in the judgment of the District Munsiff 
can operate as res judicata. ‘The rights of the parties were left entirely untouched b 
the digmissal of the suit. It may be that the first defendant considers that if he filed 
a suit for partition he might find the law of limitation operating adversely to him. 
This cannot, howevers be regarded as a factor in the case. The first defendant 
could have brought his own suit for partition if he had so desired. 


The appeal will be allowed with costs against the first respondent here and in the 
second appeal. ‘The orders of the District Munsiff and the Subordinate Judge on 
the question of costs will stand. 

K.S. ° a E Appeal ‘allowed. 
——<—<—$<—<—<—$— aga aaa aa aaa AAK AN aaa a anaa aman ana a in 

1. (1905) 9 C.W.N, 584. < z 
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IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS. 


® . . 
PRESENT :—SIR ALFRED Henry LIONEL Leacu, Chief Justice AND MR. JUSTICE 
KRISHNASWAMI AYYANGAR. : 


S. R. Raja Rao and another 2 Petitioners®. 


Defence of India Rules (1939), rule 81 (4)—Food Grains Control Order (1942), clauses 3 and 7-A—Purchase 
of paddy as buying agent of another without a leence—-No payment of commission or salary—Remuneration to 
come out of the actual purchasing price and that allowed by the purchaser—Purchase an offence punishable under 
clause 3 Clause 7-A—Scope of order of forfeiture under—Cannot extend to entire quantity seized but only to the 
quantity forming subject-matter of the charge. 

Before the Food Grains Control Order came into force the accused were acting as the buying 
agents of food grains for a company which was the managing agent of several tea estates. After the 
control order came into force the accused applied for a licence to trade in food grains but the appli- 
cation was rejected. «Subsequent to this the company appointed the accused as their buying agents 
fo? purchasing certain food grains at certain rates and authorised them to make purchases on their 
behalf. There was no reference to any commission or salary to be paid. Though each of the tea 
estates had a licence to purchase food grains, the company as such hagl no such licence. The ag-cused 
acting on their authority bought on behalf of the company two lots of paddy from défferent individuals 
on different dates. ‘They were charged with having made these purchases without possessing a licence 
under clause 3 of the Control Order and they were convicted. All the 837 bags of paddy which 
were seized from the accused were directed to be confiscated though the charge related only to 140 
bags. It was contended in revision that the prosecution evidence was not sufficient to sustain the 
conviction and sentence and that the order for confiscation was bad in law to the extent of the difference 
between the number of bags seized and ghose comprised in the chatges. 


e 
Held, that, (1) although the High Court in the exercise of reyisional powers could set aside a 
conviction and sentence, it would not do so unless the record showed that the evidence is not capable 
of sustaining the conviction and sentence. In the circumstances of the case, as the accused were not 
purchasing as servants of the company and looked for their remuneration from the difference between 
the price at which they bought and the price allowed by the company they were rightly convicted, 


(2) Under clause 7-A of the Control Order the forfeiture could only extend tò the food graing 
referred to in the charge, because it was in respect of those food grains that the offence had been 
committed. As the accused were only charged with offences gn respect of 140 bags of paddy and 
convicted thereon, the order of confiscation was right only to that extent and was wrong as regards 
the balance of the 837 bags actually seized from the accused. A 

Petition under sections 435 and 439 of the Gode of Criminal Procedure, 1898, 
praying that the High Court will be*pleased to revise the judgment of the Cour 
of Session of the Coimbatore Division in C. A. No. 117 of 1943, preferred against 
the Judgment of the Court of the Additional First Class Magistrate, Erode, in 
C. G. No. rog of 1943. ' ; 


K. S. Jayarama Ayyar for N. Sivaswami and V. T. Rangaswami Aiyangar for 
Petitioners. . 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Judgment of the Court was deliyered by 6 


The Chief Justice—These two revision petitions arise out of the same case. 
The petitioners were charged in the Court of ghe Additional First Class Meazgis- ° 
trate, Erode, with an offence punishable under rule 8r (4) of the Defence 
of India Rules, read with section 34: of the Indiar Penal Code ang clause 3 of the 
Food Grains Control Order, 1942, There were two counts. On the frst Count 
each of the accused was charged with having purchased on the 1 7th February, 1943 
at Pudupalayam ten pothis of paddy at Rs. 41 per pothi without possessing a licence 
under the Food Grains Control Order. On the second count they were charged 
with having purchased on the 26th February, 1943, at Kondayampalayam 25 pothis 
of paddy at Rs. 43 per pothi without a lisence. One pothi equals four bags. Each 
bag weighs about one and a half maunds. Clause 3 (1) of the Food Grains Control 
Order says that no person shall engage in an undertaking which involves the purchase 
sale, or storage for sale, in wholesale quantities “of any food grain, except under 
and in accordance with a licence issued in that behalf by the Provincial Government 
or by an officer authorised by the Provincial Government in this béhalf. Clause 2 (c) 
defines the expression “ purchase in wholesale quantitieg”? It means purchase in 
kanan ee Ka aa ee ee ee 


* Cr. R. C.@Nos. 49 and 50 of 1944. 26th April, 
(Cr. R. P, Nos. 47 and 48 of 1944.) pri pa 
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quantities exceeding 20 maunds in any one transaction, and includes purchase by a 
person on behalf of another as a commission agènt or as an arhaitya. 


The petitioner in Criminal Revision Case No. 49 of 1944 is the first accused 
and the petitioner in Crl. Rev. Case No. 50 of 1944 is the second accused. ‘The 
accused carried on business in partnership. It is common ground that the first 
accused is a grain merchant and the second gccused is a medical practitioner who 
has provided the finance for the carrying on of the business of the partnership. 
On the 5th July, 1942, they applied for a licence to permit them to deal in food 
grains. By an order dated the 22nd November, 1942, their application was rejected; 
but they were permitted to dispose of the stock which they had on hand. This they 
admittedly did before the 17th February, 1943. $ 

Tea Estates India, Limited, is a limited liability company. with its office at 
Coimbatore. The company is the managing agent of fifteen tea estates scattefed 
over the Coimbatore District, the Nilgiris and Malabar. Before the Food Grains 
Contfol Order game into force in this Presidency on the 26th June, 1942, the accused 
were acting as the buying agents of food grains for the estates managed by the Tea 
Estates India, Limited. On the 24th January, 1943, the first accused wrote to the 
Tea Estates India, Limited, a letter in which he stated that for the purpose of buying 
rice as a buying agent for theestates he would have to take out a licence and pay the 
prescribed fee. It is obvious that he knew of thg requirements of the Food Grains 
Control Order. The refusgl of the authorities to issue to the accused a licence for 
the purchase of paddy and rice meant that they could no longer continue to be the 
buying agents for these, estates, which obviously meant a considerable financial 
loss to them. On the 24th November, 1942, that is, two days after the order of the 
authorities refusing the accused a licence for the buying of paddy and rice, the 
Tea Estates India, Limited, wrote this letter to the first accused as the representative 


of the partnership : ° ° h 


<< We hereby appoint you as our buying agent for buying paddy, ragi, jola, etc., on account of 

ouf Thiashola, Kavakundah, Terrace, Fousdon Mullai and our other estates against their licences. 
You can arrange the necessary godowns for sgoring of the same till proper transport arrangements are 
ade but you should advise us as early as possible of fhe stocks purchased and the place of storage 


or opr information. 
The licence numbers of the estates.will be intimated to you at an early date.” 


It should be mentioned that each of the estates had a licence for the purpose of buying 
food grains for the feeding of the coolies working on the estate, and while each estate 
could go into the market and buy what it required in wholesale quantities, it could 
not employ a person as a commission agent or as an arhatiya unless he held a licence 
himself. Qn the next day, the Tea Estates India, Limited, wrote to the first 
accused as follows : : 


“< With reference to your letter dated the 24th instant, you may purchase 1,500 bags of paddy at 
“Rs. m2-8-0 per bag on our account. We will give you despatch instructions after the paddy is converted 


into rice and ready for delivery. 

We enclose herewith a cheque for "Rs. 15,000 towards purchase of this paddy and shall be glad 
if you will acknowledge receipt of the same. 

The advance already paid to you for ragi purchase need not be deducted ftom your bill. You 
may use this amount for further purchases of ragi and submit your bill for the full amount towards the 
costs of 341 bags, that is, 183 bags already despatched and 158 bags on hand.” 

On the 17th February, the accused bought from Kalianna Goundan (fifth witness 
for the prosecution) ten pothis at Rs. 41 ad on the 26th February from Subbayya 
Goundan (fourth witness for the prosecution) twenty-five pothis at Rs. 43. The 
case for the prosecution is that in making these purchases they offended against 
clause 3 of the Food Grains Control Orderin that they had held no license permitting 
the purchases. On the other hand, the accused say that they were not commission 
agents or arhatiyas*ander clause 2 (c). ‘They were servants of the Tea Estates India, 
Limited, working for theng without remuneration. Their story was not believed by 
the trial Magistrate, who accepted ‘the evidence tendered by the prosecution. 
Consequently, he held that they were guilty of the charges and fined each of the 
accuseal on each count the sum of Rs, 250. He also directed that the food grains 
e 


11] ` RAJA RAO, In re. | 185 


which the police had seized should be confiscated to His Majesty under clause 7-A 
of the Foodgrains Control Ordtr, altogether 837 bags of paddy and rice. The 
accused appealed to the Sessions Judge of Coimbatore, who concurred in the findings 
of the trial Magistrate. He also accepted as proper the penalties, inflicted, including 
the order for confiscation. The petitioners ask the Court to reverse the convictions 
` and sentences on the ground that the evidence adduced by the prosecution is not 
sufficient to sustain them. They futther say that the order for confiscation was bad 
in law to the extent of the difference between the 837 bags seized and the 140 bags 
compfised in the two charges. 


Learned counsel for the accused have said that, if the Court does not believe 
the evidence of Stephen Thompson (the first witness for the defence), the manager 
of the Coimbatore branch of the Tea Estates India, Limited, that they Were to receive 
wothing for their services as buying agents, the conviction must be upheld. This 
witness stated that they were not to get any commission or salary because it would 
be against the provisions of the Foodgrains Control Order. Neither the trial*Magis- 
trate nor the Sessions Judge accepted the proposition that the accused intended to 
work for nothing. It is probable that the company was not to pay anything as 

commission or as salary, but it is obvious that the accused were to be remunerated. 
H is idle to suggest that they would undertake the laberious task and run the financial 
risk of buying large quantities of foodgrains for all these estates without receiving 
compensation for their services. The evidence adduced by the prose¢ytion shows 
that the accused looked for their remuneration from the difference between the 
price at which they bought and the price allowed by the company. 


As we have indicated, on the 25th January, 1943, the Tea Estates India, Limited, 
instructed the accused to buy 1,500 bags of paddy at Rs. 12-8:0 per bag which means 
at the rate of Rs. 50 per pothi. They bought 10 pothis from Kalianna Goundan 
at Rs. 41 per pothi, but gota receipt made out at the rate of Rs. 43 per pothi. Sub- 
bayya Goundan granted a receipt for 25 pothis, but no price was inserted therein, 


The wording of these receipts is very significant. Each is granted in the name of . 


the first accused who is described ag “ Servant df the Tea Estates India, Limited.” 
The Courts below held that there is here evidence that the accused were to make 
“their remuneration out of the difference between the price at which they Bought 
and the préce which they were to charge the Tea Estatts India, Ltd., and we agree 
that the evidence is capable of this interpretation. Although this Court in the 
exercise of its-revisional powers can set aside a,conviction and sentence, it will not 
do-so unless the record shows that the evidence is not capable of sustaining the 
conviction and sentence. Here there is ample evidence and it has been carefully 
considered both by the trial Magistrate and the Sessions Judge. We will accept 
the suggestion that the Tea Estates India, Limited, did not intend to pay anything 
by way of commission or salary, but we cannot accept the suggestion that the 
accused were to carry out these very imporfant duties for nothing. It is oBvious 
that the accused were not purchasing as servants pf the Tea Estates India, Limited. 
Even if they were, they would have committed an offence because they were not 
acting as servants of the respective estates. The company did not hold a licence 
but each estate did. It has never been suggested that they ‘were servants of the 
respective estates. We hold that the accused were rightly convicted and that the 
fines imposed were proper. 
‘The petitioners are on firmer grond when they complain of the confiscation 
order. Clause 7-A of the Foodgrains Control Order reads as follows : : 
“ If any person contravenes the provisions of clause (3) or clause (6) of this Order then without 


prejudice to any other punishment to which he may be liable any Court trying the offence may order 
that any stock of foodgrains, together with the packages and coverings thereof, in respect of which 


the Court is satisfied that the offence has been committed, shall be forfeited to His Majesty.” 

It is obvious that the forfeiture can only extend to the foodgrains referred to in the 
charge, because it is in respect of those foodgrains that thre offence has been commit- 
ted. The accused were only charged with offences in respect of 140 bags of paddy. 
The offences have been proved and the order for confiscation is obviously right to 
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that extent. But it is equally apparent that it is wrong in so far as it directs the 
confiscation of the balance of 837 bags. It appeags that all the bags of paddy and 
rice seized by the police have been sold in order to avoid deterioration. In these 
circumstances the accused will be’entitled to the sale proceeds of the foodgrains 
seized and sold, except to the extent of the 140 bags of paddy. The order of the 
Sessions Judge will be varied accordingly. 

V.S. Convictiow upheld and order of confiscation varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
PRESENT — SIR ALFRED- Henry LIONEL Leaca, Chief Justice AND Mr. 


JUSTICE KRisHNASWAMI AYYANGAR. i 
Penumoody Kanakaratnam .. Appellanti” 

V. : e 
Penumoody Venkataratuam .. Respondent. 


Registration dct (XVI of 1908), section 77—Suit by widow of testator against order 


of Registrar refusing to register—Party supporting her impleaded as defendant—Registrar 
not made a party—Suit wnsustainable—Court’s finding on mertts—Finding on genuimeness 
of will cannot operate as res judicata. 

The widow of a testator py@sented his will for registration. One of the attestors, 
her husband’s divided brother, supported the application and there was no opposition. The 
Sub-Registra® however rejected her application as he was not satisfied that the will was 
genuine. The Sub-Registrar’s rder was confirmed on appeal. Thereupon the widow filed 
a suit under section 77 of the Registration Act, impleading her husband’s brother alone as 
defendant. The Court held that there existed no cause of action as against the defendant 
and the Registrar not having been made a party, the suit was not maintainable. The Court, 
however, proceeded to give a finding that the will Was not genuine. On appeal, 


* Held, that there being no cause of action against the person made defendant, the plain- 
tiff should have been non-suited without the merits of the case being gone into. The deci- 
sion of the Judge on the question of the genuineness of the will’cannot operate as res judicata 
in a, subsequently filed suit. 

Appeal against the decree of the Court of the Subordinate Judge, Cocanada, 
in, O.S. No. 51 of 1941. 

P. Somasundaram for Appellant. 

D. Navasaraju for Respondent. e 

The Judgment of the Court was delivered by 


The Chief Justice —The facts’ in this case are very unusual. The plaintiff 
is the widow of cne Virraju, who died on the 27th March, 1941. She alleges 
that he executed a will on the 25th March, 1941, which was duly attested. One 
of the attesting witnesses was Penumoody Venkataratnam, a divided brother 
of the deceased. On the 1st May, 1941. the plaintiff applied to the Sub-Regis- 
trar @f Cocanada for the registratioit of the will. There was no opposition to her 
application. Onéhe-other hand, she was supported by Venkataratnam. The order 
of the Sub-Registrar has not been exhibited, but apparently he was not satisfied 
that the will was genuine. Consequently he rejected the application for registra- 
tion. The Sub-Registrar’s order was confirmed on appeal by the District Regis- 
trar. Here again, the plaintiff was unopposed. The Registrar’s order was pass- 
ed on the 8th August, 1941. On the 1st September, 1941, the plaintiff filed the suit 
which has given rise to this appeal. It was filed under section 77 of the Indian 
Registration Act, 1908. She made Venkataratnam the defendant, but did not 
join the Registrar. Venkataratnam filed a written statement in which he alleg- 
ed that the alleged will was a fergery; but, before the action came on for hear- 
ing, with the consent of the Court, he filed an additional written statement in 
which he averred that the alleged will could not bind his reversionary rjght and 
that no cause? of action existed against him. At the hearing the Subordinate 
Judge accepted “this contention and expressly held that the defendant was not 


*Appeal No. 73 of 1943. 25th April, 1944. 
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a necessary party. Consequently he went on to hold that, as there was no 
defendant, the suit could not be maintained. Having arrived at this conclusion 
the Subordinate Judge should have dismissed the suit. Unfortunately, in spite 
of the absence of the defendant, he went into the question of the validity 
of the will and came to the conclusion that it was not a genuine document. It 
was on this ground that he dismissed the suit. i 

There can be no suit without a cause of action against some one and the 
person against whom the cause of action arises must be made a party. Here no 
cause of action existed against Venkataratnam. On the other hand, as we have 
alread} pointed out, he supported the plaintiff before the Sub-Registrar and 
before the Registrar. The Sub-Registrar rejected the application on his own 
initiative and his action was concurred in by the Registrar. The Registrar’s 
order was the final order and it is his order which must be regarded as rejecting 
the plaintiff’s application for registration. There was a cause of action by reason 
of the rejection of the plaintiff’s application and in the circumstances she should 
have made the Registrar the defendant if she wished te proceed with the matter. 
The fact that registration was refused would not, of course, aff€ct the validity 
of the will, should it prove to be a genuine document. 

In Wtshambhar Pandit v. Prabhaker Bhat}, a Bench of the Bombay High 
Court held that neither the registering officer nor the Government was a neces- 
sary party to a suit under section 77 of the Registration Act, 1877, but in that 
case the registration had been opposed. The Court was of the opiniow that the 
proper defendant was the person who had opposed the registration. We have 
no doubt that in such circumstances it woŭld be sufficient to join as the defen- 
dant the opposing party; but here there is no opposing party. The only oppo- 
sition comes from the Registrar himself. : g i 

As Venkataratnam was not a necessary party the Subordinate Judge should, 
as the case stood, have non-suited the plaintiff without going into the merits. 
In going into the merits he erred. The suit should have been dismissed on the 
ground that it was not maintainable in the cizcumstances. ° 


This means that the appeal will be dismissed. We wish, however, to make 
it quite clear that the decision of the Subordinate Judge will not operate as 
res judicata on the question of the genuineness cf the will. This question will ° 
be left entirely open for decision in proper proceedings, should they be insti- 
tuted. . 2 . 

The appellant has made Venkataratnam the respondent in this appeal and 
she must pay his costs. l 

K. ©. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH ANG MR. JUSTICE PATANJALI SASTRI. e 
Gade Rosi Reddi and another i .. 4ppellants* 


v. 
Gade Kristna Reddi and others -. Respondents. 


Specific performance—Contract to sell—Agreement by several vendors to several vendees—Piecemeal enforcement 
—Permissibility—Severability of contract—Renewal of promissory note—Debt kept alive—Benefit of Madras 
Agriculturists’ Relief Act (IV of 1938). 

One V and his sons, the second and third defendants, executed a promissory note on gth October, 
1933, in favour of the plaintiff and his paternal gincle, the first defendant, in renewal of an earlier 
note executed by V and the second defendant. The plaintiff who was then a minor represented by 
his guardian and the first defendant brought a suit on the note in 1936 for recovery of the amount 
due but pending the suit, the parties entered into a compromise as a result of which the suit was 

. dismissed. The terms of the compromise were embodied it three documents one of which was a 
contract of sale whereby the second defendant and the third defendant as the guardian,of his minor 
wife the fourth defendant agreed to sell certain lands to the plaintiff and thesfirst defendant. The 
document fecited that possession of the properties was delivered forthwith and provided that 


1. (1884) I.L.R. 8 Bom. 269. ° 
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a sale deed should be executed and registered within a month from that date and that 
in case of default the promisees should be at liberty to recover the amount due under 
a promissory note executed on the same day. It howWever appeared that after the second 
and third defendants had become divided the third defendant had previously conveyed 
to the fourth defendant a certain extent of land, a portion of which was included in the 
later agreement of salg. As the second and third defendants did not execute a sale deed as agreed, 
the plaintiff who had then attained majority filed a suit for specific performance. The third docu- 
ment was an indemnity letter given by the third defendant to the plaintiff and the first defendant 
undertaking to indemnify them in case his wife should »aise disputes regarding the sale of her land 
after attaining majority and to execute a security bond charging the indemnity on certain immovable 
properties belonging to him. The trial Court held that the contract was indivisible and as no, specific 
performance could be granted in respect of the fourth defendant’s properties included in the contract 
no decree could be passed even in respect of the second defendant’s properties. On appeal by the 
plaintiff and the first defendant the lower appellate Court took the view that the contract so far as 
it related to the second defendant’s properties was severable and valid and passed a decree for specific 
performance against the second defendant alone confirming the dismissal of the suit against the fourth 
defendant. Against the said decision, the plaintiff and the first defendant on the one hand and the 
second defendant oh the other preferred second appeals to the High Court. 


Held, that the contract was enforceable in respect of the second defendant’s property and the fact 
that it Was unenforceable agains? the fourth defendant was immaterial. 

Held also, that“%although the contract sought to be enforced was severable as regards the vendors 
and the properties agreed to be sold, it was joint and indivisible so far as the vendees were con- 
cerned and the first defendant was entitled to claim specific performance of the contract by the 
vendor offering to give him a complete discharge of the debt. 


Held further, that the original debt due by the defendants 2 and 3 was kept alive and the claim 
based on the promissory note executed at the time of the compromise could be given effect to and 
that consequently the plaintiff and the first defendant were®entitled to a decree against the third 
defendant for his share of the deb»due under the promissory note subject to the provisions of Madras 
Act IV of 1938 as to the scaling down of the debt. 

Appeals against the decree of the District Court of Kistna at Chilakalapudi 
dated 22nd September, 1942, in A. S. No. 259 of 1941, preferred against the decree 
of the Court ef the District Munsiff of Bezwada in O. S. No. 605 of 1939. 

°K. Kameswara Rao for Appellants in S. A. No. 60 of 1943 and for Respondents 
in S. A. No. 212 of 1943. ° 2 ° 


V. Rangachari for Respondent in S. A. No. 6o of 1943 and V. Rangachari and 
S.“Srinivasachari for Appellant ing. A. No. 212 of 1943. 
The Judgment of the Court was delivered by 
„Patanjali Sastri, f.—These two second appeals arise out of a suit for specific 
performance. One Venkąta Reddi and his sons, the second and third, defendants, 
executed 4 promissory note on gth October, 1933, in favour of the plaintiff and his 
paternal uncle, the first defendant, in renewal of an earlier note of 1930, executed 
by Venkata Reddi and the second*defendant. The plaintiff and the first defendant 
brought a suit on the note in 1936 for recovery of the amount due, but pending the 
suit, the parties entered into a compromise as a result of which the suit was allowed 
to be dismissed. The terms of the contpromise were embodied in three documents 
Exs. A, B and C all executed on the same day, namely, 15th October, 1936. Ex. G 
eis a, promissory note executed by the second and third defendants (their father 
having died by that time) in favour of the plhintiff and the first defendant for Rs. 2,004 
being the amount of principal ahd interest settled as payable under the promissory 
note dated gth October, 1933. The said sum was to carry interest at the rate of 
one rupee per cenj. per mensem till the date of payment. Ex. A is a contract 
ofsale whereby the second defendant and the third defendant asthe guardian 
of his minor wife the fourth defendant agreed to sell two acres and 50 cents. of land 
to the plaintiff and the first defendant for the sum of Rs. 2,004 due to them under 
Ex. G. The document recites that posses$ion of the properties was delivered forth- 
with and provides that a sale deed should be executed and registered within a month 
from that date, and that, in case of default, the promisces should be at liberty to 
recover the amount due to theni under Ex. G. It may be mentioned here that 
after the second and third defendants became divided, the third defendant had 
conveyed, in 1935, five acres 20 cents. of land to the fourth defendant, a portion of 
which was included in Ex, A. Ex. B, the other document, was an indemnity letter 
given by the thitd defendant to the plaintiff and the first defendant, undertaking to 
indemnify them in case his wife should raise disputes regarding the Sale of her land 
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after attaining majority, and to execute a security bond charging the indemnity on 
certain immovable properties Belonging to him. In all these transactions the 
plaintiff who was a minor was represented by his mother as his guardian. As defend- 
ants 2 and 3 did not execute a sale deed as provided in the contract of sale this suit 
for specific performance has been brought by the plaintiff after attaining majority. 


Two other suits were tried, with this suit and, though they are not before this 
Court now, it is necessary to make a brief reference to them. One of them was 
brought by the fourth defendant after attaining majority against the proposed 
vendees, the plaintiff and the first defendant herein, for a declaration that the 
contract to sell evidenced by Ex. A was not binding on her and for recovery of 
possession of her properties included in the contract from the vendees to whom they 
had been delivered in pursuance of the contract. This suit was decreed by the 
Courts below and a second appeal to this Court was dismissed. The other suit was 
filed by the first defendant for specific performance of¢his very contract byt only 
in so far as it related to his half share of the properties agreed to He sold which the 
plaintiff and the first defendant had divided between themselves. The suit thus 
framed was held not maintainable, and the first defendant in consequence joined 
the plaintiff in preferring the appeal to the lower appellate Court, although he was 


not willing to join in the first instance as a co-plaintiff and hence was impleaded 
as a defendant. e i 


The trial Court held that the contract was indivisible and as no specific per- 
formance could be granted in respect of the fourth defendant’s properties included 
in the contract no decree could be passed even in respect of the second defendant’s 
properties. It accordingly dismissed the suit. On appeal by the plaintiff and the 
first defendant the lower appellate Court took the view that the contract, so far as 
it related to the second defendant’s properties, was severable and valid, and passed 
a decree for specific performance against the second defendant alone, confirming 
the dismissal of the suit against the fourth defendant. From this decision the plaintiff 
and the first defendant have brought S. A. sme of 1943 claiming relief against 
the fourth defendant also, and the setond detendant has preferred S. A. No. 212 Qf 
1943 challenging the correctness of the decree in so far as it granted specific perfor- 
mance in respect of his properties included in the contgact. 


In the appeal preferred by the plaintiff and the first defendant their learned 
counsel Mr. Kameswara Rao rightly conceded that in view of the decision in 
the fourth defendant’s suit already referred to which has become final, he could 
no longer claim specific performance in respect of her properties included in the 
contract of sale. He urged, however, that his clients were entitled to" decree for 
half the sum of Rs. 2,004 either as “ prepaid purchase money” or as balance due 
under Ex. G, after adjusting the value of the properties of the second defendant, 
(in respect of which specific performange hal been decreed) towards his shé¥e of 
the liability. In the plaint, the alternative claim for money in case specific perform- 
ance was refused was made on the footing that by the contract of sale the debt due 
by defendants 2 and 3 to the plaintiff and the first defendant became discharged, 
and that, therefore, the amount of that liability should be régarded as purchase 
money paid in advance for the properties agreed to be sold. It is obviously im- 
possible to sustain the claim on this basis which was evidently put forward with a 
view to avoid scaling down under the Madras Agriculturists’ Relief Act. The debt 
due by defendants 2 and s far from being discharged by the mêre executory contract, 
Ex. A, was actually renewed under Ex. Ĝ on that every day and it was also expressly 
provided in the contract that the plaintiff and the first defendant should be entitled 
to recover the amount due to ther in default of due execution of the sale deed. 
It is thus clear perfectly that the debt due by defendants 2 and gewas kept alive and 
was intended to be enforced as such if for any reason the contract was not duly 
performed. No question therefore of refund of “ prepaid purchase money ” arises. 
We are, however, inclined to allow the claim on the basis of the promissory note 
Ex. G. All the facts including the execution of this promissory note were stated in 
the plaint and there is no dispute.as to these facts. The fact that the plaintiff 
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attempted to circumvent the provisions of the Ageiculturists’ Relief Act by a mis- 
statement of the legal effect of the contract in his plaint is no ground for refusing 
such relief as he may be found entitled to on a correct view of the facts. As we are 
holding, in the cofnected appeal, that the contract Ex. A is severable in respect of 
the second and fourth defendants’ properties and is specifically enforceable against 
the second defendant, we are of opinion that the plaintiff and the first defendant 
are entitled to a decree against the third defendant for his share of the debt due under 
the promissory note, Ex. G. As the third defendant was not a party to the earliest 
promissory note of 1930, but joined in the execution of the note of 1933, the amount 
payable by him as scaled down under sec. 9 of the Agricylturists’ Relief Act will 
be Rs. 1,003 with interest at five per cent. per annum till 22nd March 1938 and 
thereafter at 64 per cent. per annum simple interest till date of payment. The 
appeal (S. A. No. 60 of 1943) is accordingly allowed’ and there will be a decrée 
against the third defendanj for the sum aforementioned. As the plaint did not 
disclose the truwbasis of the claim against the third defendant as now put forward 
there will be no order as to costs against him in any of the Courts. As against 
the fourth defendant the appeal is dismissed. 

Turning to the other appeal preferred by the second defendant his learned 
counsel Mr. Rangachari contended that the contract in question was not severable 
and having been held to be unenforceable as aginst the fourth defendant could 
not be specifically enforced® even in respect of the second defendant’s properties 
included therein. He submitted that there was no indication in Ex. A that the 
second and fourth defendants were selling the properties respectively belonging to 
them each for half the purchase money specified as suggested for the plaintiff and 
that, on the tontrary, the default clause relegating the parties to their rights and 
liabilities under the promissory note Ex. G which made the second and third 
defendants jointly and severally liable for the Whole amount of Rs. 2,004, showed 
that the contract was regarded as an indivisible transaction. This argument might 
have some force, if the question had to be decided on Exs. A and G alone. But, as 
we have already observed, these docufments must be read with the indemnity letter 
£x. B, all the three forming part of the same transaction, and that document which 
was executed by the third defendant to the plaintiff and the first defendant recites, 

“ towartls my share of the debt relating to the promissory note caused to be exeduted and deli- 
vered this day for a sum of Rs. 2,004 in your favour by myself and my brother, I have sold to you 
the wet seri land of the extent of one acre g5 cents as guardian on behalf of my wife and have caused 
a sale contract to be executed and delivered this day itself.” 

This read with Ex. A clearly shows that defendants 2 and 4 were selling two distinct 
items of praperty of an equal extent, namely, one acre 25 cents severally belonging 
to them, each for half the amount specified in the contract. No doubt in case. of 
default the defendants 2 and 3 were to be jointly and severally liable for the whole 


“amount of Rs. 2,004 under Ex. G,*but, Jas between them each was admittedly 


liable for half the debt. The position, therefore, was that the plaintiff through his 
guardian and the first defendant jointly agreed to buy one acre 25 cents of 
land for Rs. 1,002 and from each of the defendants 2 and 4, in satisfaction 
of à debt of Rs.2,004 due to them from defendants 2 and 3, the third defendant who 
was selling his wife’s property as her guardian undertaking to indemnify the buyers 
against any loss from a repudiation of the sale by her after attaining majority. 
In this view, the fact that the fourth defendant has successfully impugned the contract 
is no reason for not @llowing specific perf6rmance in respect of second defendant’s 
property. 

Mr. Rangachari’s next contention was that inasmuch as the plaintiff was a 
minor at the time of the contract which was therefore not specifically enforceable 
against him, he could not claim specific performance against the second defendant 
for want of mutuality. The leading Indian case on the point is Mir Sarwarjan v. 
Fakruddin Mohammad!. There a minor on whose behalf the manager of his estate 
entered into a contract to purchase immovable property sued, while still a minor, 
a a —— aaa aan 
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to enforce specific-performance. The contract was found beneficial to him. When 
the case was pending in appeal inethe High Court, he attained majority and accepted 
and ratified the contract. The High Court decreed the suit (see Mir Sarwarjan v. 
Fakruddin Mohammad). But their Lordships reversing the decision refused specific 
performance for want of mutuality in the contract, that is to say, as it could not have 
been specifically enforced against the plaintiff. Under the English Jaw, while 
generally the test of mutuality is applied with reference to the time of the execution 
of the contract, it has been recognised that the persons against whom no specific 
performance could originally have been enforced may waive want of mutuality and 
enforce specific performance (see Fry on Specific Performance, 6th edition, pages 
224, 225 where he cites a number of decisions illustrating waiver of mutuality). 
s this exception or limitation to the doctrine of mutuality applicable in a case 
like the present? According to the decisions of this Court based on the ruling of 
the Privy Council above referred to, it would seem not. In the ‘latter case their 
Lordships expressly refer to the finding of the High Court that the minor “‘ accepted 
and ratified ”? the contract entered into by his manager for his begefit, but *never- 
theless held that, ‘‘ as the minor in the present case was not bound by the contract 
there was no mutuality and that the minor who has now reached his majority 
cannot obtain specific performance of the contract.” 
This has been understood to imply that the plainfiiff ’s waiver of mutuality could 
not affect the applicability of the doctrine. This is thè view taken in Narayan Rao v. 
Venkatasubbarao? and Venkatachalam Pillai v. Sethurama Rao*, where applying their 
Lordships’ decision this Court refused specific performance of a contract entered 
into by a guardian on behalf of a minor, although the latter claimed such relief 
afier attaining majority and affirming the contract. It appears, however, that 
in both these cases, the learned Judges wrongly supposed that the plaintiff in Mir 
Sarwarjan v. Fakruddin Mohammad, brought the suit after attaining majority, over- 
looking the fact that the su was actually brought While he was yet a minor. This 
fact indeed suggests another possible view of the decision in Mir Sarwarjan’s case*, 
that is to say, that their Lordships refused specific performance because there tvas 
no affirmation of the contract on or before the®institution of the suit so as to make the 
remedy mutual. (See Flight v. Bolland” where Clayton v. Ashdown? was apparently 
regarded as distinguishable on the ground that the plaintiff in the latter case affirmed 
the contract by filing the bill after attaining majority, a distinction approved by 
Fry at page 219.) A recent decision of this Court in Adinarayana v. Venkatasubbayya’ 
on which Mr. ‘Kanteswara Rao relied would also seem to proceed on the view that 
want of mutuality can be waived. The ‘facts were, however, dissimilar and no 
reference is made in the judgment to Mir Sarwarjan’s case*, or to the decisions of this 
Court based thereon. Be that as it may, we are of opinion that the def€nce of want 
of mutuality cannot avail the second defendant for other reasons. 


The contract sought to be enforced, altheugh severable as regards the vegdorse 
and the properties agreed to be sold, is*joint and indivisible so far as the vendees 
are concerned. ‘The first defendant who was ohe of the persons to whom the 
property was to be conveyed was an adult at the time of the contract, and the 
consideration for the sale was to be the discharge of the debt, due by the seeond 
defendant to the plaintiff and the first defendant. It has been held by a Full Bench 
of this Court in Annapurnamma v. Akkayya® that one of several payees under a pro- 
missory note can give a valid discharge of the entire debt without the concurrence 
of the other payees. If, therefore, the stond defendant had offered payment of the 
debt in money, the first defendant would have been bound to accept it and such 
payment would be a complete discharge. Can it make any difference if the second 
defendant offered immovable property in pursuafice of a valid contract to accept 


r. (1996) LL.R. 34 Cal. 163 (F.B.). 5. (1828) 38 E.R. 817: 4 Russ. 298. 
2. o 38 M.L.J. 77. 6. g Vin. Abr. 393. 
FB.) 1932) 64 M.L.J.354: LL.R. 56 Mad. 433 A 7. (1940) I M.L.J. 251 tel.L.R. (1940) Mad. 
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such property in satisfaction of the debt? We think not. If the second defendant 
was thus in a position to compel the acceptance of the property by the first defendant 
alone in complete discharge of the debt, there would be no lack of mutuality of 
remedy and there is no reason why the first defendant should not beentitled to claim 
specific performange of the contract by the vendor, offering to give him a complete 
discharge of the debt. That the plaintiff might also have to be joined in the suit 
cannot as it seems to us affect the position, as he need do nothing in pursuance of 
the contract, his concurrence not being necessary for a valid discharge of the debtor. 
That, in substance, is the position before us. It was said that the first defendant 
was not willing to take a conveyance of the properties, and that was why he did not 
join with the plaintiff in instituting the suit and was impleaded as a defendant. As. 
already observed, possession having been delivered in pursuance of the contract 
the plaintiff and the first defendant had divided the properties between them, and 
the first defendant desired to have a separate sale deed executed’in his favour in 
respect only of the localised share which he had taken at the division. This is what 
he askg for in his written statement in this suit, and this was also the relief which 
he claimed in t&e separate suit brought against the vendor which was dismissed 
as misconceived. Thereafter as already observed, he joined the plaintiff in preferring 
the appeal to the lower appellate Court from the decision of the trial Court in the 
present suit. It is therefore mot correct to say that he was not willing to have 
specific performance of the ‘contract, and Mr. Kameswara Rao who appeared both 
for him and the plaintiff has strongly pressed thé claim for specific performance 
against thé second defendant? In such circumstances the decision in Konipalle Ramiah 
v. Sajja Subbiah} holding that it is not open to some only of the joint contractees. 
under a contract to sell immovable property to enforce specific performance if the 
others do not want the property, has no application here. 


', The appeal (S. A. No. 212 of 1943) therefore fails and is dismissed with costs. , 
B.V.V. s — s: ' Appeal dismissed. 
[FULL BENCH.| 
* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — KIR ALFRED Henry LTONEL Leaca, Chief Justice, Mr. Justice 
WRISHNASWAMI AYYANGAR AND Mr. JUSTICE SHAHABUDDIN. 


Sahul Hameed Rowther e ° .. Appellant® 
v 


P.R.S.A. Arunachalam Pillai and another .. © Respondents. 


Limitation Act (IX of 1908), Schedule I, Articles 181 and 182—Applicability—Cross 
decrees—Attachment before judgment—Termination—Transfer of decree for execution— 
Exclusion of time. x 


In O.S. No. 11 of 1931 on the file of the Court of the District Munsif of Tuticorin 
one I obtained a money decree against the second respondent on 2nd April, 1932. In O.S. 
No. 43 of 1932 on the file of the Sub-Cowmt of Tuticorin the first respondent obtained a pre- 
liminary mortgage, decree against the 2nd respondent and it was made final on 31st October, 
1933. On 8th October, 1935, the first respondent assigned the decree to one M who on the 
2nd June, 1942, assigned it to the appellant who was the son of J. In a third suit O.S. 
No. 95 of 1932 on the file of the Court of the District Munsif of Kumbakonam by one & 
against I a decree was passed in favour of S on 16th February, 1933 and he assigned it to 
the 2nd respondent on 27th November, 1933. The assignee caused it to be transferred to 
the Court of the District Munsif of Srivaikuntam for execution and on 2nd February, 1934, 
he applied for attachment of the decree which J had obtained against him in O.S. No. 11 of 
1931 which was for a larger amount. On 24fh September, 1935, the District Munsif of 
Tuticorin allowed the decretal debt in O.S. No. 95 of 1932 to be set-off against the decretal 
debt in O.S. No. 11 of 1931, on the condition that the 2nd respondent entered up full satis- 
faction of the decree in O.S. No. 93 of 1932 within a period of six weeks. On 2nd Octo- 
ber, 1935, the 2nd respondent applied to the District Munsif of Srivaikuntam in O.S. No. 95 
of 1932 for an ordere entering up satisfaction of that decree. The application was opposed 
by I and M and their opposition was successful and the order of the District Munsif of 

. e 
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Srivaikuntam -dated 18th December, 1935, was ultimately confirmed and the order of the 
District Munsif ‘of Tuticorin dated 24th September, 1935, set aside by the 
High Court in Second Appeal.e Meanwhile on 12th November, 1934 the ist res- 
pondent as the holder of the decree in O.S. No. 13 of 1932 applied for a 
personal decree and at the same time asked for an attachment before judgment of the 
deeree which had been obtained against the second respondent in O.S. No. 95 of 1932. On 
19th November, 1934 the Subordinate Judge passed an interim order of attachment before 
judgment and on 10th August, 1935, he granted a personal decree and also made the order 
of attachment absolute. The attachmett was actually effected on 24th September, 1935, and 
on 4th January, 1940, M applied for transmission of the decree to the Court of the District 
Munsié of Srivaikuntam for execution. The application was granted on 12th January, 1940 
and M was directed to serve notice on the judgment-debtor in accordance with Order 21, 
rule 22, Civil Procedure Code. M however left the matter there and on the expiration cf 
six months the transferee Court returned the decree with a certificate of non-satisfaction. 
On 3rd July, 1942, the appellant who was the assignee of the decree in O.S. No. 13 of 1932 
applied to the Subordinate Court of Tuticorin for an order recognising the assignment to him 
and directing the retransfer of the decree to the Court of the District’ Munsif of Srivai- 
kuntam for execution. The Subordinate J udge held the application was barred by. limita- 
tion. 3 

Held, that the first clause of Article 182 and not Article 181 of the Limitation Act was 
applicable to the case and that the application was time barred. It cannot be said that 
once there has been an order of attachment before judgment the decree which is subse- 
quently passed remains alive until, the order of attachment is cancelled. 

Held further, that the time taken up in deciding the second respondent’s application for 
set-off and the subsequent appeals ecould not be excluded in computing the period of limita- 
tion. e . 

Soorayya v. Venkataratnam, (1923) 45 M.L.J. 822: I.L.R. 47 Mad. 176 disap- 
proved. 


Appeal against the order of the Court of the Subordinate J udge of Tuti- 
corin dated 16th November, 1942 and made in E.A. No. 194 of 1942 in OS. 
No. 18 of 1932. i 


T. V. Muthukrishna Ayyar and S. Ramachéndra Ayyar for Appellant. 


A. Swaminatha Ayyar and S. Thyagaraja Ayyar for Respondents. . 
(This appeal coming on for hearing on Zlst March, 1944, the Court, King 
and Horwill, JJ., made the following) :— 


Order of Reference to the Full Bench (made by King, J.) :— . 


The appellant is the assignee of the decree in O.S. Noe 13 of 1932 on the file of the 
Subordinate Judge of Tuticorin. That was a mortgage suit and the sale of the mortgaged. 
property was duly effected and the decree with which we are now concerned is a personal 
decree against the mortgagor the second respondents That personal decree was granted on 
the 10th August, 1935. No application was put in by the appellant to execute this decree 
until the 4th January, 1940, when he applied for its transmission to the Court, of Srivaikuntam. 
Transmission was ordered but nothing effective was done and we have been® informed that 
the decree was returned to Tuticorin. An execution application was filed on the 3rd July, 
1942, and the question before us is whether this application is or is not barred by limitation. 
It may be mentioned here that the object of the @ppelant was that he, the decree-helder im 
0.3. No. 13 of 1932, should execute his decree by executing a decree passed in O.S. No. 
95 of 1932 in the Court of the District Munsif of Kumbakonam. That @ecree was attached 
before judgment by the appellant on an application filed in November, 1934 and the interim 
order of attachment was made absolute on the day on which the appellant obtained his 
personal decree in O.S. No. 13, ie., on the 10th August, 1935. ‘he learned Subordinate 
Judge of Tuticorin has held that the execution application is barred by limitation and the 
decree-holder, as we haye already stated, has appealed. 

On the face of it the first of these two applications for execution filed in 1940 four and 
a half years after the passing of the persomal decree must be barred by limitation under the 
provisions of Article 182 of the Limitation Act. Tt is, however, contended first of all for 
the appellant that under paragraph 5 of the third column of Article 182, this application is 
in time as it was made less than three years after the, final order of a Court on an applica- 
tion to take some step-in-aid of execution. In order to understand this contention, further 
facts and dates have to be stated. We have already mentioned that the aim” of the execu- 
tion proceedings taken by the appellant is to execute the decree in O.S. No. 95 of 1932 of 
which hi$ judgment-debtor is the decree-holder. It was held gn the 21st January, 1937, by 
the Subordinate Judge, Tuticorin in appeals against certain orders that the decree in O.S. 
No. 95 of 1932 should be declared to be fully satisfied. On the 3rd May, 1937, the appel- 
lant filed a civ revision petition to the High Court against this order of the learned Sub- 

25 ° 


194 THE MADRAS LAW JOURNAL REPORTS. [1944 


ordinate Judge recording full satisfaction of the decree. It is now argyed that the appli- 
cation to the High Court in May, 1937, which was not finally disposed of until September, 
1939, was a step-in-aid of execution. It is clear from the language of Article 182 itself 
that the action of the appellant in filing the civil revision petition cannot be claimed as such 
a step-in-aid. Paragraph 9 of the third column of Article 182 requires that the application 
for a step-in-aid of execution must be taken to ‘‘the proper Court’’. Explanation II to 
the third column of Article 182 lays down that ‘‘proper Court’’ means the Court whose duty 
it is to execute the decree or order. There can be go doubt whatever that the High Court 
is not such a proper Court within the meaning of that Article and that therefore any appli- 
cation of any kind made to the High Court cannot be a step-in-aid under Article 182. 


e 

The next contention of the appellant is based upon a ruling of a single Judge of this 
Court in Mangamma v. Narayamappat: That was a case in which a decree for money had 
been passed in 1922 and that decree had been declared satisfied an the application of the 
judgment-debtar in 1924. This order was reversed in April, 1926 and then in 1928 the 
decree-holder applied for execution of the decree. It was held on a consideration of the 
meaning of the expression ‘‘date of the decree’? in Article 182 (1) that that portion of tHb 
Article could not literally apply to the facts and therefore the application Would have to be 
governe® by Article 181 and fe application of the decree-holder was held to be in time. 
Tt does not seem to us that this decision deals directly with facts similar to those before us. 
Here, there can be no doubt that the decree of which the appellant is the decree-holder, 
i.e., the decree in O.S. No. 13 of 1932, has never been declared to be fully satisfied. There 
has therefore been no technical obstruction of any kind to the execution of the decree in 
O.S. No. 13 of 1932. The anafysis of the meaning of the words ‘‘date of the decree’? 
given by Krishnan Pandalai, J.,«therefore does not apply to the facts of the present case 
and the expyêssion can mean only what it appears on its surface to mean, and therefore an 
application filed more than three years after the date of the decree must, if Article 182 is 
to be taken as applicable to its disposal, be held to be barred. 


There is however still a third way in which it has been contended for the appellants that 
the present application is not barred by limitation. According to that contention the appli- 
eation falls not tinder Article 182 but under Article 181, and time began to run under that 
Article only on the 22nd September, 1939, when the High Court reversed the order of the 
Subordinate Judge of Tuticorin passed on the 21st January, 1937. In support of the con- 
tention that Article 181 applies, reliance was placed upon a decision of a Bench of this Court 
in Sgorayya v. Venkataratnam?, The facts in that case were that certain properties belong- 
ing to a judgment-debtor had been attaghed before judgment. After the decree was passed 
against the judgment-debtor, a claim petition was pat in by a third party and was allowed. 
After that order had been*passed, the decree-holder filed a suit and had the order set, aside. 
When ‘he had thus successfully established the title of his judgment-debtor to the properties 
in question, be filed an executi¢h application to proceed against those properties, That ap- 
plication was more than three years from the date of the decree. It was held in the cir- 
cumstances that the application was governed by Article 181 and not by Article 182 and 
that it was filed in time as it was within three years of the date of the decree in the suit 
to set aside the order on the claim petition. This decision does not of course deal with pre- 
cisely similar facts with those now before us, but most of the facts are similar. In both 
the cases certafh property alleged by the plaintiff in a suit to be the property of the defen- 
dant was attached before judgment. In both eases there was no formal application in exe- 
cution to proceed against that property until more than three years after the date of the 
@ecreew The decision in Soorayya v. Venkataratnam2, that Article 182 does not apply and 
Article 181 applies is based upon the principle that there was during part of the interval 
between the date of the decree and the date of the execution petition a legal bar which pre- 
vented the filing of any execution application. We think the situation as between the par- 
ties in, this case is essentially the same as the situation in Soorayya v. Venkataratnam, even 
though it was argued for the respondent that it can be legally distinguished. The ground 
of distinction in principle was that there has been no bar at all to the execution of the 
decree in O.S. No. 13, but the importance of that distinction disappears on a perusal of 
the facts of the two cases. We consider that in both cases there has been a bar not against 
proceeding in execution im general, but only in r@spect of some particular items of property 
alleged to belong to the judgment-debtor. No doubt a further ground of distinction is dis- 
eernible, namely, that the reason why an execution could not be filed in Soorayya v. Venkata- 
vatnam2, was because the Court in whieh that execution could alone be filed had already deci- 
ded that the property belonged to some one other than the judgment-debtor, whereas the 
decision in the preseng case was not the decision of the Court which passed O.S. No. 13 
of 1932 but the decision of the appellate Court in connection with O.S. No. 95 ef 1932. 
But the essential object of the applicant was to execute O.S. No. 95 of 1932. And it 
is clear that so long as the judgment of the Subordinate Judge passed on the 21st Janu- 
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ary, 1937, was in force, although, the appellant might formally have filed an execution 
application before the Court of the Subordinate Judge of Tuticorin to transmit his decree 
to some other Court, the moment he attempted to take any effective proceedings in execu- 
tion, he would be met with the adjudication that the decree in O.S. No. 95 of 1932 had 
already been declared to be fully satisfied. In these circumstances we are of opinion that 
if Soorayya v. Venkataratnam', is to be regarded as still good law, we would in logice be 
compelled to extend the principles upen which it was decided to the facts of the presenti 
ease, and to hold that the application of the appellant here was filed under Article 181 and 
that limitation in his case began to run from the 20th September, 1939. 

It is strenuously contended however, for the second respondent here that Soorayya vy. 
Venkataratnami, is not good law and we think this contention is a sound one. It was 
pointed out by Mr. Swaminatha Aiyar for the second respondent that the decision in Soo- 
rayya v. Venkataratnam1, is based in the first instance upon a somewhat ill-advised con- 
ession by the counsel who appeared in that case, that two prior decisions “had established. 
ae principle that Article 181 and not, Article 182 applied to certain «ircumstances. One 
of the cases wai Chalavadi Kotiah v. Potoori Alimelammah2. There it was held that an 
execution application had been wrongly dismissed and thatealthough the formal ader was 
one of dismissal, the legal effect of the order was a mere direction t@ the officer of the 
Court to remove the application from the pending list. Such a direction did not in fact 
close the proceedings and the execution application must be considered still pending. In 
those circumstances there would be no limitation running against the decree-holder until 
three years after the pendency of the petition had come®*to an end. It will be clear that 
there was no adjudication in that case that Article 181 applied to the facts. The second 
case quoted in Soorayya v. Venkataratnam was a decision of the Privy Counsil in Ramesh- 
war Singh v. Homeshwar Singh3. That decision was baséd upon the interpretation by the 
Privy Council of Article 182, paragraph 1 in the third column. It was held that the decree 
in that case was incapable of execution on the date on which it was passed and therefore 
the first clause in the third column of Article 182 prescribing the date of the decree as the 
starting point of limitation was unworkable on the facts of that case. kt followed neces- 
sarily that Artiele 182 could not be applied at all and therefore Article 181 must be applied. 
It is clear that Rameshwar Singh v. Homeshwar Singh8, could easily have been distinguish- 
ed had counsel chosen to diStinguish if from the facts in Soorayya v. Venkataratnami, 
where there was no question of the inexecutability of the decree on the very date on which 
it was passed. Apart from the decision of the learned Judges in Soorayya v. Venkata- 
- yatnam1, to extend the applicability of, Article 981 “from the facts dealt with in Chalavadi 
Kotiah v. Poloori Alimelammah2, and those dealt with in Rameghwar Singh v. Homeshypar 
Singh’ to the case before them where there had been no execution application at .all but 
only an attachment of certain property before judgment, no specific reasons are given 
based upon an analysis of the two Articles in the Limitation Act for the decision of the 
Court. It seems to us impossible to hold that the application in Soorayya v. Venkata- 
ratnam1 equally with the application in the caseg before us does not clearly fall under 
Article 182. It is in both cases an application for the execution of a decree and in neither 
case is it an application which can be said to be one impossible of being brought within 
the various provisions of the third column of Article 182. It is only if Article 182 can be 
definitely excluded that any question of the applicability of Article 181 can arise and we 
are of opinion after a careful consideration of the decision in Soorayya v. Venkataratnaml, 
‘that no good reasons have been assigned for thg exclusion of Article 182 on the facts of 
that case. Although, therefore, as we heve explained, we would be prepared to” extend 
the principle of Soorayya v. Venkataratnam1, to the, facts of the caseenow before us, we 
cannot but feel that the decision in Soorayya v. Venkataratnaml, is itself wrong and that 
it requires reconsideration by a Full Bench of this Court. 

Under rule 2, therefore, of the Rules of the High Court, Madras, Appellate Side, we 
refer to a Full Bench the decision of this appeal. 


(In pursuance of the aforesaid Order of Reference, this appeal coming on 
for hearing, ) 

The Judgment of the Court was delivered by ° . 

The Chief Justice.—The learned Judges who have referred this appeal to 
‘a Full Bench have done so becayse they are oë the opinion that the. decision of 
this Court in Soorayya v. Venkataratnam requires reconsideration. We con- 
sider that the opinion is well founded, but as the whole appeal has been placed 
before “us it is necessary for us to travel further afield. 


1. (1923) 45 M.L.J. 822: I.L.R. 47 71. 
Mad. 176. 3. (1920) 40 M.L.J. 1: L.B. 48 I.A. 
2. (1907) 18 M.L.J. 46: 1.L.B. 31 Mad. 17 (P.C.). ° 
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The facts are somewhat complicated and in order to appreciate the posi- 
tion we have to bear in mind what has happenegl in three suits. The first of 
the suits is O.S. No. 11 of 1931 of the Court of the District Munsif of Tuti- 
corin. It resulted in a money decree being obtained by one Ibrahim against 
the second respond&nt on the 2nd April, 1932. The second case is O.S. No. 13 
of 1932 of the Court of the Subordinate Judge of Tuticorin. Here the first 
respondent obtained a preliminary,mortgage decree against the second respon- 
dent. This was made final on the 31st October, 1983. On the 8th October, 
1935, the first respondent assigned the decree to one Mohideen, who on the 2nd 
June, 1942, assigned it to the appellant, who is the son of Ibrahim. The third 
suit is O.S. No. 95 of 1932. It was filed in the Court of the District Munsif 
of Kumbakonam by one Srinivasa Chettiar against Ibrahim. He obtained a 
decree on the 16th February, 1933 and on the 27th November, 1933 he assigns 
ed it to the second respondent, who caused it to be transferred te the Court of 
the District Munsif of Swivaikuntam for execution. Therefore the position 
was that Ibrahif{ and the first respondent had each obtained a decree against. 
the second respondent, who had become entitled to a decree against Ibrahim. 


On the 2nd February, 1934, the second respondent, as the assignee of the- 
decree in O.S. No. 95 of 1938, applied for the attachment of the decree which 
Ibrahim had obtained against him in O.S. No. 41 of 1931, which was for a 
larger amotnt. He obtained an order of attachment and on the 20th March, 
1934, he applied to the District Munsif of Tuticorin to enter up satisfaction in. 
O.S. No. 11 of 1931 to the extent of the amount of the decree held by him in 
O.S. No. 95 of 1932. On the 24th September, 1935, the District Munsif of 
Tuticorin passéd an order on the second respondent’s application for set-off. 
He allowed the decretal debt in O.S. No. 95 of 1932 to be set-off against the 
decretal debt in O.S. No. 11 Of 1981 on the céndition that the second respon- 
dent entered up full satisfaction of the decree in O.S. No. 95 of 1932 within 
a petiod of six weeks. : i 

“On the 2nd October, 1935, the Second respondent applied to the District 
Mfnsif of Srivaikuntam in O.S. No. 95 of 1932 for an order entering up satis- 
faction of that decree. The application was opposed by Ibrahim and Mohi- 
deen. Theit opposition was successful. By an order dated the 18th Decem- 
ber, 1935, the District Munsif refused to enter up satisfaction. This order 
resulted in the second respondent filing A.S. No. 19 of 1936 in the Court of 
the Subordinate Judge of Tuticorin against the District Munsif’s order. Ibra- 
him had filed A.S. No. 111 of 1985 and Mohideen A.S. No. 121 of 1935 in 
the same Court against the order passéd by the District Munsif of Tuticorin 
allowing part satisfaction to be entered up in O.S. No. 11 of 1931, conditional 
of the second respondent entering fp safisfaction in O.S. No. 95 of 1932. 
A.S. No. 19 of 1986 was allowed and A.S. Nos. 111 and 121 of 1935, were dis- 
missed. The dissatisfied parties carried the matters to this Court, either by 
way of appeal or civil revision petition. The final result was that the order of 
the District Munsif vf Srivaikuntam of the 18th December, 1935, was upheld 
and the order of the District Munsif of Tuticorin of the 24th September, 1935, 
was set aside. ` l 

We must now retyirm to O.S. No. 16 of 1932. On the 12th November, 
1934, the first respondent, as the then holder of the decree in that suit, applied 
for a personal decree and at the same time asked for an attachment before: 
judgment of the decree in O.S. No. 95 of 19382 which was held by the second 
respondent. *On the 19th November, 1934, the Subordinate Judge passed an 
interim order of attachment before judgment. On the 10th August, 1985, he 
granted the first respondeat a personal decree and at the same time he made- 
the order of attathment before judgment absolute. The attachment was actu- 
ally effected on the 24th September, 1935. Nothing was done by°way.of en- 
forcing payment of the personal decree untjl the 4th January, 1940, when, 
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Mohideen, as the holder applied to the Subordinate J udge for an order direct- 
ing its transmission to the Court of the District Munsit of Srivaikuntam for 
the purpose of execution. The application was granted on the 12th J anuary, 
1940, and Mohideen was directed to serve notice on the judgment-debtor in ac- 
cordance with Order XXI, rule 22, Civil Procedure Code. Mohideen left the 
matter there and on the expiration of six months the District Munsif of Sri- 
vaikuntam directed the decree to*be returned to the Court of the Subordinate 
Judge of Tuticorin with a certificate of non-satisfaction. 

On the 8rd July, 1942, the appellant, who was then the assignee of the 
decree in O.S. No. 13 of 1932 applied to the Subordinate Court of Tuticorin 
for an order recognising the assignment to him and directing the retransfer 
of the decree to the Court of the District Munsit of Srivaikuntan for execu- 
tjon. The Subordinate Judge held that the application was barred by the law 
of limitation and consequently dismissed it without going into the merits. The 
present appeal is from that decision. The learned Judges who have méde this 
reference have indicated that they are in agreement with the Subordinate 
Judge. 

For the appellant it is said that the decree in O.S. No. 18 of 1932 remain- 
ed alive by reason of the application which Mofiideen had made on the 4th 
January, 1940, for its transmission to the Court of the District Munsif of Sri- 
vaikuntam. If the decree were then alive, no doult this application’ would be 


many years may pass in the meantime. The learned advocate here relies on Cgi- 
tam observations of Coutts-Trotter, J., in Meyyappa Chettiar v. Chidambaram 
Chettiar, and the judgment of Pandrang Row, d., ineRamanadhan v., Veerappa?. 
He has advanced two further contentions. One is that Article 181 and not Arti- 
cle 182, Limitation Act applies and the other is that, even if Article 182 applies, 
the decree was stifl alive on the 8rd J uly, 1942, when the appellant applied for 
the re-transmission of the decree to the Srivaikuntam District Munsif’s Court. 


We are unable to accept the argument that once there has béen an order 
of attachment before judgment, the decrée which is subsequently passed remains 
alive until the order of attachment is cancelled. This contention is contrary te 
the provisions of the Limitation Act.e Artfele 182 (1) provides that in respect 
of the execution of a decree or order of a Civil Court, not provitled for by Arti- 
cle 183 or by section 48, Civil Procedure Code, the period of limitation is three 
years and commences from the date of the decree or order, In our judement 
this decree falls within Article 182. Section 9 of the Limitation Act states tha 
once time has begun to run, no subsequent disability or inability to sue stops it. 
Order 88, rule 11, Civil Procedure Code makes it clear that where there has been 


1. (1923) 46 M.L.J. 415: TLR. 47 
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except that the one was prospective and, after the condition was fulfilled which 
brought it into active operation, namely the obtaining of a decree, it con- 
ferred a priority in time. An attachment before Judgment was not a remedy of 
a kind higher than, or different from, an attachment applied for and obtained 
for the first time in execution of a decree already passed. These are the obser-- 
vations on which the learned advocate for the appellant so much relies, but the 
learned Judge was not there discussing the questions with which we are concern- 
ed, and it is manifest from what he had said before that he was not intending to 
imply that an attachment before judgment operates to keep alive the subsequent 
decree until the attachment is removed, however lengthy may be the intérval. 

Earlier in the judgment he said that it appeared to him that Order 38, rule 11 
provided that, when property had been attached before Judgment, 1t remained 
attached: when ‘‘in due course” after Judgment the decree-holder applied for 
execution of his*decree. 4 

In Ramanadhan v: Veerappat, Pandrang Row, J., after referring to the 
observations ofe Coutts-Trotter, J., in Meyyeppa Chettiar v. Chidambaram 
Chettiar said: 

‘‘The ratio decidendi of the Full Bench case appears to be that there must be some 

unmistakable declaration of the decree-holder’s intention to execute the decree, before 
the attachment before judgment can become an attachment in execution 
of the decree. No doubt ip ordinary cases such an election or declaration 
of intentio would be made by: presenting an ° execution application. But it 
does not seem that in every ca8e without exception it should be done in this manner and 
in no other. If intention to execute can be inferred from other circumstances, there can 
be no doubt in this case there was an intention to execute as is apparent from the fact 
that the respondents impleaded themselves in the appeals pending in the High Court in 
connexion with ©.8. No. 153 of 1910 and were appearing in those appeals till the very 
enél’’. 
Tt is said that here Pandrang Row, J., was laying down the proposition that an 
intention to execute is all that is necessary to keep an attachment before judg- 
mert alive. It matters not whether the decree-holder applies for execution. pro- 
vided that an intention to do so is tò be gathered from what has happened in 
other proceedings. Im this connection the learned advocate for the appellant 
points to the fact that the first respondent had opposed the second respondent’s 
application to have the detree in O.S. No. 95 of 1932 set-off by way of part 
satisfaction of the decree in O.S. No. 11 of 1931. 

If the opinion expressed by Randrang Row, J., is correct in law, the first 
respondent’s action would probably have been sufficient for the appellant, but 
we are unable to accept what the learned Judge said in Ramanadhan v. Veerap- 
pat, as correctly expressing the law. Whether an attachment before judgment 
continues indefinitely after judgment cannot depend on what has happened in 
other proceedings. For continuance beyond three years from the date of the 
decree an application for execution mustebe filed within that period, otherwise 
the decree-holde’ loses his remedy. 

We have said sufficient to indicate that we do not agree that Article 181 ap- 
plies-in this case, ag the appellant would have it, and this is a fitting stage at 
which to make reference to Soorayya v. Venkataratnam, That case was decid- 
ed by Krishnan and Odgers, JJ. The facts were these. A decree-holder had 
obtained an attachment before judgment. A third party objected to the attach- 
ment and his objection was allowed. Comsequently the decree-holder was com- 
pelled to file a suit to establish his right to sell the properties in execution. The 
suit was successful, whereupon the decree-holder applied for the sale of the pro- 
perties attached before judgment. By this*time more than three years had 
elapsed from the date of the decree and the judgment-debtor contended that the 
decree had become time barred. The argument was rejected on the ground that 

1. A.I.R. 1937 Mad. 84. 3. . (1923) 45 M.L.J. 822: 1.L.R. 47 


2. (1923) 46 M.L.J. 415: I.L.B. 47 Mad. 176. 
Mad. 483 (F.B.). . 
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Article 181 of the Limitation Act was applicable and the period of three years 
ran from the date of the removal of the obstruction. We consider that the learn- 
ed Judges here erred. Article 181 is a residuary article. It cannot be applied 
if the case falls within Article 182, and in our opinion Article 182 applied. In 
the course of the judgment it was said: : 

‘The question thus before us is whether the view taken by the District Munsif that 
the present application is an application which could be treated as one for reviving the 
execution proceedings already commenced can be Supported or not. It is clear from the 
authorities that, when an execution application is brought and properties are attached in 
execution of the application if any obstacle is placed in the way of the properties being 
sold: and assets realiséd for the purpose of meeting the decree debt by the action of a third 
party putting in a claim petition and it becomes necessary for the decree-holder either to 
dispute the claim proceedings or to bring a suit to have the matter decided whether the 


lowed by an application for execution of the decree after the decree was passed. We are 
unable to accept that contention. Under the Code the attachment before judgment enures 
to the benefit of the decree-holder when the decree is passed so that it is no longer neces- 
sary to attach the property—Vide Order 38, rule 11 of ths Civil Procedure Code’?. 


We cannot accept this as an eccurate statement of the legal position. As we 
have already pointed out, rule 11 of Order 38 contemplates an application for 
execution which the learned J udges in this ease did not really appreciate. The 
fact that there the execution proceedings were interrupted and it became neces- 
sary for the decree-holder to get his right of sale declared did not take the case 
out of Article 182 and relegate it to the residuary Article. In Rangiah Goun- 


notwithstanding what was transpiring or had transpired in the @ourt of the 
Je 


For these reasons the appeal is digmisséd with costs in favour of the second 


ee and these will include the costs of the hearing beforé King and Hor- 
will, JJ. i 


B. V. V. e Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice Horw. 

Srila Sri Ambalavana Desika Pandara Sannathi, Trustee of 

Peria Avidaiar Koil Devasthanam, represented by power 

agent, Namasivayya Thambiran :. Petitioner® 

Vv. 2 ° 

Arumugam Ambalagaran and another -e Respondents. 


Madras Estates Land Act (I of 1908), section 205—Revisional jurisdiction of District 
Collector—Scope—High Court’s powers of revision—When awailable. 





z 1. (1903) 13 M.L.J. 412: I.L.R. 26 Mad. 780. 
*C.R.P. Nos. 668 and 674 of 1943. Sth August, W44. 
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A landlord put in a petition under section 74 of the Madras Estates Land Act for the 
appraisement of the crop and division of the produce®between him and the tenants who 
had acquired occupancy rights under Act XVIII of 1936. The Deputy Collector deputed 
a Revenue Inspector to make the necessary inquiry. The ryots stated that they had not 
been paying rent an@ that none was due from them. The Revenue Inspector submitted his 
award (based on the rates prevailing in an adjacent village) along with a report of his 
proceedings to the Deputy Collector who confirmed the award as no objection was raised 
before him. No appeal was filed in the District Court but the ryots took the matter to the 
District Collector asking him to exercise his revisional jurisdiction under section 205 of the 
Estates Land Act. The District Collector set aside the award on the ground tliat the 
Deputy Collector should not have accepted the award based on rates prevailing in an adja- 
cent village but should have made further inquiries though there had been no objection 
from either side. On revision, 

Held: (1) With regard to the question whether rent was payable at all and whether it 
was payable by diyision or appraisement, the Deputy Collector acted as a ‘‘Court’’, becauge 
on that particular point an appeal lay to the District Court, and, in respect of it, it is the 
High Gourt and not the Distrgct Collector who will have jurisdiction to revise. 


(%) With regard to the actual rent payable, as no appeal lay to the District Court, the 
Revenue Inspector’s decision which was confirmed by the Deputy Collector was not the 
decision of a Court and could therefore be interfered with under section 205 of the Estates 
Land Act. 


(iii) In the circumstances, “the order of the District Collector was liable to be set aside 
as one made without jurisdiction. r 
Petitions under sectio 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the District Collector, Tanjore, dated 17th 
May, 1943, and passed in R.P. Nos. 43 and 44 of 1943 preferred against the 
orders of the Court of the Deputy Collector of Pattukottai, dated 2nd March, 
1943, and pa$sed in M.A. Nos. 212 and 213 of 1943 respectively. 


M. X. Venkatarama Ayar and Mahadeva Aiyar for Petitioner. 
A. V. Narayanaswami Aiyar for Respondents. ° 
e The Court delivered the following 


J UDGMENT.—These revision petitions concern a dispute between an inamdar 
and his tenants, who have admittedly under the Amendment of 1936 acquired 
occupancy rights. g l 

The landlord, who is the petitioner here, put in an application to the Deputy 
‘Collector of Pattukottai Division under section 74 of the Estates Land Act, ask- 
ing the Deputy Collector to take action under that section for the appraisement 
of the crop and division of the produce. The procedure to be adopted by the 
Collector under section 75 upon receiving such an application was followed; 
and the Deputy Collector deputed a Revenue Inspector to make the necessary 
inquiry. The ryots, in written statements of their claim, stated that they had 
mot hgen paying rent and that none was due from them. If an objection is taken 
during such inquiry before the deputed bfficer that the rent is not payable by 
division or appraisement or thd#t no rent is payable, the officer so deputed has 
no authority to consider that question himself. He has merely to record the 
objettion; and if he has made his award, he has to submit it to the Collector 
along with a report of his proceedings, and if an objection is specifically raised 
that rent is not payable by division or appraisement or that no rent at all is paya- 
ble, the objection also has to be forwarded. The Collector has then to hear any 
objections, and after further inquiry, if necessary, has to pass orders. Such 
orders are final, except that if an objection that no rent is payable or that it is 
not payable by division or appraisement is raised, the order of the Collector is 
subject to the result of an appeal to the District Court. No objection was raised 
before the Deputy Collector, and he confirmed the award of the Revenue Inspector. 
No appeal was filed in the District Court. The ryots, however, took tht matter 
to the District Collector°and asked him to exercise his revisional jurisdiction 
under section 205 of the Act. The District Collector set aside the award 
saying, : 
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‘‘But it appears from the report of the Revenue Inspector who passed the award that 

he had accepted (without taking evigence)-the fact that there had never been any division 
of crops in the village, and based his award on the rate prevailing in an adjacent village. 
Such a procedure is absolutely unauthorised under “the Act and the Revenue Divisional 
Officer should not have accepted an award based on this. He has powers under the Act to 
make further enquiry and should have used them in spite of the fact that there was no 
objection from either side’’, 
The main question to be decided*in those petitions is whether the District 
Collector had jurisdiction to pass the order he did under section 205. ‘hat 
would" depend upon the question whether the Deputy Collector in passing his 
order was a Court or not. This Court has jurisdiction to interfere in revision 
under section 115 only in the case of Courts subordinate to the High Court. 
If the Deputy Collector passed his order as a Court, then he did so as a Court 
subordinate to the District Court, and as the District Court is, subordinate to 
this Court, this Court would have jurisdiction to interfere under section 115, 
from which it would follow that the District Collector had no jurisdictjon to 
interfere under section 205. Mr. A. V. Narayanaswami Aiyar rélies on Raghu- 
nadha Patro v. Govinda Patrol, in which it was held that the High Court had 
no Jurisdiction to interfere with an order of the Board of Revenue passed. 
under section 205 if the order with which the Beard interfered was not the 
order of a Court. In the case, under consideration, there can be no doubt that 
with regard to a part of the matter in dispute betyeen the landlov and the 
tenant, the Deputy Collector did act as a Court, because on that particular 
point an appeal lay to the District Court. That part was with regard to the 
question whether rent was payable at all and whether it was payable by divi- 
sion or appraisement. In such cases it was held in Mahant Prayag Dossjee v. 
Chinna Rama Naidu’, that this Court had jurisdiction and that the Distritt 
Collector had not. The-legrned Judges in that case considered the Full Bench 
decision in Raghunadha Patro v. Govinda Patro1, and said: 

‘We do not think that the authority of Paramaswamy <Aiyengar v. Alamelu NacRiar 
Amma and Ramaswami Goundan v. Kali Goundam4,*has been in any way affected by the 
Full Bench in Baghunadha Patro v. Govinda Patrol, or by the decision of a larger Full 
Bench in Raja of Mandasa v. Jagannayakulu’, The two Full Bench decisions were in <ases 
in which the High Court considered the question of revising sproceedings of the Board of 
Revenue undér Chapter XI of the Estates Land Act which deals with Survey,” Settlement 
and Record of Rights. The basis of the decision in the case of the Raja of Mandasa v. 
Jagannayakulus, -was ¢hat in exercising their functiyns under Chapter XI, the Revenue 
authorities were not acting as Courts’’. 

The learned Judges went on to say that in the matter they were considering 
the Revenue authorities were acting as Courts and that therefore Section 115 
applied and the High Court had jurisdiction to interfere with the decision of 
the Revenue Officers. 7 a 

With regard to the other part of the District Collector’s order, namely, 
that dealing with the actual rate payable, it wofld seem that as no appeal lay 
to the District Court, the Revenue Inspector’s decision, which was confirmed 
by the Deputy Collector, was not the decision of a Court amd could therefore 
be interfered with in revision under section 205. 

The only other question is whether this Court should interfere in revision. 
It has been argued with a great deal of substance that the ryots were ignorant 
of the procedure to be adopted by them and that all that the District Collector 
did was to give them another opportunity of putting forward their case which 
would be impossible if the Distriet Collector’s order be not upheld. While 
seeing the force of this argument, I feel that if this petition is dismissed, a 
difficulty will arise in subsequent proceedings, because if th® matter is taken 
—_— eee 
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1. (1928) 55 M.L.J. 798 (F.B.). 4. (1918) 3® M.L.J. 571: I.L.R. 42 

2. (1933) 68 M.L.J. 324. Mad. 310. 
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to the District Court under section 75 (8) (e), it would be open to the landlord 
to contend that the new order passed by the ®eputy Collector in accordance 
with the direction of the District Collector was without jurisdiction and should 
therefore be set aside. I therefore feel that no other course is open to me but 
to declare that the order of the District Collector is without jurisdiction and 
that the Deputy Collector has therefore no jurisdiction to consider any objec- 


tion raised by the ryots that no rent is payable or is payable by division or 
appraisement. 


The respondent will pay the costs of the petitioner in these proceedings. 


= K.S. — f Petition allowed. 
1 INe THE HIGH COURT OF JUDICATURE AT MADRAS. 

; e PRESENT:—MR. Justice KUPPUSWAMI AYYAR. - ~ -. 
Pallipurath Parameswaran Nambisan’s son, family head and 
‘ manager, Warayanan Nambisan BH .. Appellant” 

v. 

Thachayakunnathil Puthen Veettil Madathil Narayani Amma’s 

son Krishnan Nair (dageased) and others .. Hespondents.: 


Civil Procedure Code (V of 1908), section 105—Scope—Swuit for redemption of kanom— 
Interlocutory application by defendant, for renewal of kanom—Application dismissed due 
to non-deposit of renewal fee, Gtc.—No appeal preferred against the order—Redemption suit 
decreed—Contention on appeal therefrom questioning correctness of order on interlocutory 
petition—Matter could be gone into in the appeal. ; 

There is nothing in the first part of section 105, Civil Procedure Code to indicate that 
in cases wheretan appeal is provided, a defect in an order affecting the decision of the case 


' dœannot be set forth as a ground of objection in the memorandum of appeal against the 


decree in the suit merely becausegno appeal has beey filed against the order. 


In a suit for redemption of a kanom the defendant pleaded that he was entitled to a 
renewal of the kanom and filed a petition under the Malabar Tenancy Act praying for such 
renewal. The District Munsif ordered the renewal, but as the renewal fees, ete., were not 
deposited by the defendant he dismissed “the petition and decreed the suit. No appeal was 
preferred by the defend&nt against the order on the petition though an appeal was provided 
for m the Act. But in an appeal against the decree in the redemption suit objections were 
raised regarding the correctiwess of the order on the petition. On a contenfion that the 
order on the defendant’s petition had become final as no appeal was preferred against it 


and that it was not open to him to agitate that question in the appeal against the decree 
for redemption, s D oe . : 


Held, that the correctness of the order on the renewal application as regards the 


amount to be paid as renewal fees and the period for which the lease is to be granted is 


one that cowld be canvassed and considered in the appeal against the decree in the redemp- 
tion suit. = 


Pichu Ayyangar v. Ramanuja Jeer Swamigal, (1940) 1 M.L.J. 882:1.L.R. (1940) 
Mad, 901 and Neelakandan Nambudriped v. Krishna Iyer, (1943) 1 M.L.J. 325 followed. 
; Appeal against the order of the Court of the Subordinate Judge, Ottapalam, 
dated 29th December, 1942 and made in A.S. No. 154 of 1942 preferred against 
the decree of the Court of the District Munsif of Walluvanad dated 25th Feb- 
ruary, 1942 and made in O.S. No. 52 of 1941. 

K. P. Ramakrishna Aiyar for Appellant. 

P. Govinda Menon for Respondents. 

The Court delivered the following. . 

JUDGMENT.—The appeal arises out of a suit for redemption of a kanom 
filed by the appellant in the District Munsif’s Court of Walluvanad. The 
defendant pleaded that he wag entitled to get a renewal of the kanom and also 
raised other contentions. He further filed a petition under the Malabar Tenancy 
Act praying for ‘4 renewal being granted. The learned District Munsif ordered 
the renewal by order on,I.A. No. 792 of 1941. But as the renewal fee and the 
arrears of rent and future rent which were directed to be deposited were not 


*A.A.O. No. 245 of 1948. . 27th April, 1944. 
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deposited he dismissed that interlocutory application and decreed the suit on 
25th February, 1942. On appeal it was contended that the renewal fee fixed 
and directed to be paid was in excess and that the Distret Munsif had gone 
wrong in fixing the period for which renewal was to enure. It was contended 
for the plaintiff in appeal that the order on I.A. No. 792 of*1941, the petition 
filed by the defendant for the grant of a renewal had become final as no appeal 
was preferred against the order thereon dismissing it for non-payment of renewal 
fee and rent directed to be deposited and it was not open to the first defendant 
to agitate that question again and that as the only question raised in the appeal 
related to the renewal fee and the period for which renewal was to be granted, 
the appeal was not maintainable. The learned Subordinate Judge, following 
_ the principles of the decision of this Court in A.A.O. No. 642 of 1941, Neela- 
. landan Nambudripad. v. Krishna Iyert, and the provisions of section 105 (1). 
of the Civil Procedure Code, held that the matter could be gone into in appeal. 
He therefore allowed the appeal, set aside the order 4nd remanded the swit and 
the petition, I.A. No. 792 of 1941 for fresh disposal. It is as against that 
order that this appeal has been filed. 


The only point for consideration is whether it is open to the respondents 
to dispute the correctness of the order in I.A. ‘No. 792 of 1941 when they 
had not filed any appeal agamst the order dismissing the petition, and if so, 
what is the renewal fee payable and from what daté@is the renewal to'be grant- 
ed. Under section 17 (a) of the Malabar Tenancy Act, a kanomdar on the 
expiry of the term of the kanom under which he holds is entitled to claim and 
his immediate landlord shall be bound to grant a renewal, ana for a period. 
of twelve years from the same on payment of a renewal fee of 244 times the 
balance of the annual fair rent of the lands covered by the kanom after deduct- 
ing (1) the annual reventfe payable on the kanom property to the Government, 
if payable by the kanomdar under the kanom deed, and (2) the annual ipte- 
rest on the kanartham and (3) the annual, michavaram payable under the pre- 
vious kanom. Under section 22 (1) a kanomdar is enjitled to apply to the 
Court in the form prescribed for the execution of a renewal deed. Under sec- 
tion 23 (b) if the landlord sues to evict the tenamt on the ground that the 
period of the kanom had expired and no renewal had been obtained,’ the tenant 
shall be entitled to make an application or a fresh application under sub-sec- 
tion (1) of section 22 and the suit shall abide and follow the result of such 
application. Under section 24, the Court shall determine the amount to be 
paid as renewal fee and make an order for the deposit within a time to be fixed 
by the Court of the amount payable with interest. Under section 25, if the 
deposit ordered under clause (i) of section 24 is not made within the time 
fixed, the Court shall dismiss ethe “application and such distissal 
shall bar any subsequent application unger section 22% by the ten- 
ant or those claiming under him. Section 50 provides for an ap- 
peal against an order made under section 25. In this case, there was an 
order under section 25 dismissing the petition as the amount ordered under 
section 24 to be deposited was not deposited. No appeal was filed. It is 
therefore urged for the appellant that the order dismissing the petition for the 
grant of renewal not having been appealed against andehaving become final, 
it would not be open to the Court sitting in appeal against the decree in the 
suit for redemption to canvass the correctness of the order on the petition for 
renewal. The decision in Neelakandan Nambudlripad v. Krishna Iyer’, was no 
doubt a decision in a converse case. There, in an appeal against the order on 
the petition for renewal it was pleaded that inasmuch as a decree had been 
passed in the redemption suit filed by the landlordeand the tenant had not 
appealed against it, the question agitated in the appeal against the order on 








1, (1943) 1 M.L.J. 325. : 
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‘the petition for renewal had also become final and the appeal was hence not 
maintainable. It was held that that was not 60. It is urged for the appel- 
lant that that case was similar to an appeal against a preliminary decree, the- 

maintainability of which could not be questioned merely because subsequent 
5 the passing of the preliminary decree and before the disposal of the appeal 
therefrom a final decree had been passed and no appeal has been filed against 
that final decree and that in this case no appeal has been filed against the 
preliminary decree and the appeal was only against the final decree im which 
the decision in the preliminary decree is sought to be questioned. It is how- 
ever urged for the respondents that, as pointed out by the learned Subordinate 
Judge, this is a case governed by section 105 of the Civil Procedure Code. As 
per section 23 (b) of the Malabar Tenancy Act, if the landlord sues to evict the 
tenant on the ground that the period of the kanom had expired and no renewal 
had been obtained, the tenant shall be entitled to make .an application or a 
fresh *applicatign under Shb-section (1) of section 22 and the suit shall abide 
and follow the result of such application. It is therefore contended that the 
petition being an interlocutory application filed by way of defence in the suit 
itself, the defendant has got two remedies, (7) to agitate the matter in the appeal 
provided under section 50.4nd (2) also agitate it in his appeal against the 
decree in the suit in which-on an interlocutoryeapplication the question as to 
the grant ‘of a renewal hað been decided. The mere fact that the order on the 
interlocutory application had become final by reason of the fact that the matter 
was not taken to the superior Court and was decided finally would not stand 
in the way of the defendant exercising his right to have the matter agitated 
in an appeal® against the decree in the suit itself. That there is some force in 
the contention is apparent from the decision of this Court in Pichu Ayyangar 
v. Ramanuja Jeer Swamigal*. It was held in that case by a Bench of this 
Court that an order of the High Court in revision under section 115 on a preli- 
minary issue relating to the majntainability of the suit holding that the suit 
did not lie could be questioned in an appedl to this Court from the decree dis- 
missing the suit based on such order. That the result of the suit for redemp- 
tion of the kanom is dependent on the decision of the application for renewal 
filed under section 23 (b) of the Malabar Tenancy Act is not disputed and is 
also clear from the language of section 23 (b) namely ‘‘the suit shall abide and 
follow the result of such application.” Further, from the fact that the appli- 
cation is to be filed as a reply to the suit after the suit is filed, it is clear that 
it is to be éreated as an interlocutory matter. As a matter of fact, they were 
treated as interlocutory applications and numbered as such. Under section 105 
of the Civil Procedure Code, where a decree is appealed from, any error, defect 
“or imregularity in any order affecting thg decision of the case may be set forth 
as a ground of objection in the memorandum of appeal. The decision of the 
question as to whether the tenant was not entitled to be granted renewal unless 
he deposited a particular amount as renewal fees, ete., is a decision which 
affects the decisior in the suit for redemption of the kanom in which the peti- 
tion for renewal was filed. Consequently in the appeal against the decree in 
the suit for redemption of the kanom. the error or defect or irregularity in the 
decision with regard, to the renewal could be set forth as a ground of objection. 
It is true that in the first portion of section 105 (1) of the Civil Procedure 
Code, it is stated that save as otherwise expressly provided no appeal shall lie 
from any order made by a Couft in the exercise of original or appellate jurisdic- 
tion. But then there is nothing in that section to indicate that in cases where 
an appeal is provided a defect in an order affecting the decision of the case can- 
not be set forth as a graund of objection in the memorandum of appeal against 
the decree in fhe suit merely because no appeal has been filed against that 
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order. In the light of section {05 (1) and in the light of the ruling in Pichu 
Ayyangar v. Ramanuja Jeer Swamigal,t I think that the learned Subordinate 
Judge was right in finding that the question ds to the validity of the order on 
the renewal application as regards the amount that is to be paid as renewal 
fees and the period for which the lease is to be granted is one that could be 
canvassed and considered in the appeal against the decree in the redemption 
suit. 

With regard to the quantum of renewal fees and the period for which the 
lease is to be renewed, the learned Stibordinate Judge has followed the latest 
decision of this Court in Neelakandan Nambudripad v. Krishna Iyer®. I 
therefore find that the order on that portion of the case also should stand. 

e In the result, the appeal fails and is dismissed with costs.. 


Leave refused. , 
Va Ps 8; eee j Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING AND Mr. Justice Horw. 
G. F. F. Foulkes, the administrator of the estate of the late Robert 


Foulkes, by authorised agent, A. Kailasam Pillai , .. Appellant* 
Ue 9 : é 
A. S. Suppan Chettiar and another .. Respondents. 


_ Civil Procedure Code (V of 1908), section 47 and Order 21, rule go—Sale in execution—Appellant adminis- 
trator of estate of third party and in that capacity judgment-debtor in suit—Property sold held by appellant also 
as receiver in another suit—No leave of Court taken Jor holding sale—Petition by appellant te set aside sale— 
Petition dismissed, the order of Court calling upon the appellant to give security in cash or immovable property nog 
being obeyed —Validity of sale. 

Property in the hands of a reoeiver in One suit was sold‘in e€ecution of a decree obtained against 
him in another suit in his capacity of administrator of the estate of one F, without obtaining the leave 
of the Court which appointed the receiver. He filed a petition for setting aside the sale under Order a1, 
rule go, Civil Procedure Code which was dismissed as thg order of the Court calling upon him to give 
security in cash or immovable property equivatent to the sale price was not obeyed. 

Held : (i) The action of the Court calling upon the appellant to furnish Security was in the exercis® 
of proper judicial discretion. Under Order 21, rule go, the Court has 3 courses open to it, namely, 
(i) to dispense with security, (ii) to demand deposit of money, or $iii) to call for security in some 
other form. here it adopts either of the two latter alternatives the amount of tash or the 
amount for which security is demanded must be one of two definite sums, either the amount 
mentioned in the sale warrant, or the amount realised byehe sale. The third paragraph of the 
rule does not control the general interpretation of the rule and cannot be taken to mean that the 
amount for which security can be demanded is within the descretion of the Court. 

(ii) The sale was not void by reason of the consent of the Court not having been taken but was 
only voidable ; and as the consent of the Court wa¢taken before the confirmation of the sale, the 
sale was perfectly valid. 

Venkatanarasimha Rayanimgar v. Venkatalinga Nayanim Bahadur, (1944) 1 M.L.J. 129, referred, to. 


Appeal against the order of the Colurt of the Subordinate Judge, Sivaganga 
dated 29th December, 1942, in E. A. No. 425 of 1942 in E. P. No. 152 of 1941 in 
O. S. No. 35 of 1937 on the file of the Sub-Court of Ramnad at Madura. 

T. R. Venkatarama Sastri , K. S. Sankara Aiyar and M. Sundaram for Appellant, 

T. V. Muthukrishna Aiyar and A. V. Narayanaswami Aiyar for Respondents. 

The Judgment of the Court was delivered by 


_ King, J.—The appellant here is the administrator of the estate of the late, 
Mr. Robert Foulkes. In that capacity he was the judgment-debtor in O. S. No. 35 
of 1937 on the file of the Ramnad Temporary Subordinate Court and a part of the 
estate was brought to sale in execution and was sold bn the 18th June, 1942, for a sum 
of Rs. 2,01,700. Shortly after the sale was held the appellant filed an application 
under Order 21, rule go, to set it aside. Three days after the filing of the appli- 
cation, that is on the roth July, the learned Subordinate Judge called upon the 
ee ee UOO 

I. (1940) 1 M.L.J. 882 ; I.L.R. (1940) Mad. gor. 2. (1943) 1 M.L.J. 325. 

* A. A. O. No. 75 of 1943. : 15th March, 1944, 
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applicant to deposit in Court the amount realised by the sale under the proviso to 
rule go. The appellant protested against this And on the goth July the Court 
modified its order by dispensing with the production of cash and asking instead for 
the security of immovable property for the total amount of the sale proceeds. This 
security was not furnished. So far therefore as the petition alleged that the sale 
ought to be set aside on the ground of material irregularities the learned Judge 
refused to enter into the merits. The petition however also raised matters which 
fell under section 47. It was contended that the sale was ab initio void as the property 
which was sold was in the hands of the appellant himself as receiver in another 
suit, O. S. No. 29 of 1936 on the file of the Subordinate Judge of Madura, and that 
no leave had been granted by that Court for the holding of the sale. The learned 
Subordinate Judge therefore decided to confine his disposal of the application to 
this question of the jurisdiction of the Court to hold the sale. “Before the application 
was disposed of an order was obtained by the respondents from the Subordinate 
Judg of Madura granting permission to sell the property. This order was on the 
28th Septembet; 1942. Subsequently the petition was dismissed and the sale was 
confirmed. This is an appeal against the order dismissing the petition and confirming 
the sale. 

In his order the learned Subordinate Judge has given two reasons for dismissing 
the petition. One is that the sale was not void in the circumstances but only voidable 
and that there was no sufficient reason to set it aside and the second that the conten- 
tion of the appellant that the sale was void was barred by the principle of cons- 
tructive res judicata as he had not raised it during the execution proceedings prior to 
the sale. This second point has not been argued before us and we do not propose 
to deal with it. The arguments of the learned counsel for the appellant in this 
Court have turned upon two points. The first is that it is open to the Court to 
consider whether the action of the learned Subordinate Judge in calling upon the 
appellant to furnish security under Order 21, rule go was in the exercise of proper 
judicial discretion and that if we can agree that it was not, we can ourselves call for 
further investigation into the merifs of the petition. The second argument was that 
the sale was void and must be set aside in the circumstances. 
°” The first argumefit will obviously depend upon a consideration of the terms of 
Order 21, rule go. The portien of the rule which permits the Court to call for 
security i? the second paragraph which runs as follows : č 

“ Provided that the Court may after giving notice to the applicant, call upon him before admitting 
the application either to furnish security éo the satisfaction of the Court for àn amount equal to that 
a e, in the sale warrant or that realised by the sale whichever is less, or to deposit such amount 
In Wourt, 

The obviows meaning of these words is that the Court is granted the option of taking 
one of three courses, either it may demand no security at all or it may demand the 
deposit of money in Court or it may call for security in some other form. In either 
of tte two latter alternatives it seefhs clear from the wording of the sub-rule that 
the amount of eash or the amount for which security must be demanded must be one 
of two definite sums, either the amount mentioned in the sale warrant or that 
realised by the sale. It is however now contended for the appellant that the dis- 
cretion is still wider and that the executing Court can call for security for any sum 
it pleases which is not greater than that laid down by the sub-rule, and in support 
of this argument we have been referred to the third portion of the rule. That 
runs as follows: ü 

“ Provided also that the security furnished or the deposit made as aforesaid shall be liable to be 
proceeded against only to the extent of the deficit on a re-sale of the property already brought to sale.” 
It is contended that as this third paragraph in the rule contemplates the forfeiture 
of money „or the enforcement of the security to only a limited extent the Court 
cannot exercise ite discretion properly without calling upon the applicant to furnish 
security only to what it considers likely to be that limited extent. Weare quite 
unable to accept this arkument. We are of opinion that there is nothing in the 
third sub-section of the rule to govern or in any way modify what js laid down so 
plainly in the second sub-section and apart even from this, it is clear that the third 
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sub-section cannot in the nature of things occupy any such prominent place in the 
administration of the rule. It will be obvious from a consideration of the third 
sub-section that it can come into operation only in very extraordinary circumstances, 
namely, when the Court has demanded security and then has proceeded to consider 
the merits of the petition and has come to the conclusion that fhe grounds urged 
in the petition justified the setting aside of the sale, in other words, when the property 
sold has owing to certain irregularitfes fetched a sum far less than it ought to have 
done. It is obvious in these circumstances that if the Court’s decision is right 
the result of a re-sale is almost certain to result in a much larger sum being realised, 
so that there will be no opportunity in the ordinary course for the enforcement of 
the security against the person who has furnished it. The third sub-section of rule 90 
therefore can come into operation only in the extraordinary circumstances of the 
Court being first-satisfied that there are good grounds for setting aside the sale and 
then finding, nq doubt to its extreme surprise, that the result of tHe re-sale is even 
less satisfactory in the matter of the sale proceeds than, the result of the sale which 
it has set aside. This will show conclusively that the third sub-rule in rule ĝo can 
in no sense be taken as controlling the general interpretation of the rule. We must 
once more repeat that according to the plain language of sub-rule (2) in rule go 
if the Court decides to demand security at all it must demand it for one or other 
of the exact sums mentioned in that sub-section. “e 


We therefore are left with only one point to consider, whether the Gourt below 
has properly exercised its discretion in calling for security at all. On this matter 
there is no sufficient material before us to justify any finding that the order calling 
for security should be set aside. Much has been made in the arguments of two 
facts and two facts only. One is that the total amount realised at the sale is very 
large, Rs. 201,700 and the other is that the applicant before the learned Sub- 
ordinate Judge was not suing on behalf of his own property but as the administrator 
of the estate of a deceased ptrson. We can see no reason why these two facts should 
influence us in any way in disposing of this appeal. Whatever be the amount 
realised at the sale, the same principles must goyern the Court in deciding whether 
to call for security or not, and it is ébvious that an administrator in charge of the 
estate of a deceased person is subject to the same temptation as anybody else to 
exaggerate or misstate his case. No special facts relating to the position of the 
appellant or the previous history of this case have been put before us afd the only 
materials on the record which were available to the Court when it passed its orders 
demanding securit¥ were a general protest by te appellant on the two facts which 
we have just mentioned. We are quite unable therefore to agree with the con- 
tention of the learned advocate for the appellant that in this case the Court has 
called for security arbitrarily and without*exercising its discretion properly. The 
appeal on this ground must therefore fail. 


The second question is whether the learned Judge was right in holding that the 
sale in question was merely voidable and need not therefore be sgt aside automa- 
tically and whether in the circumstances there Was no justification for the refusal 
to set it aside. The authorities in this Court are, in our opinion, strongly in favour 
of the decision of the learned Subordinate Judge. It was held by a Bench of this 
Court in Ammukuity v. Manavikrama’, that although it was illegal to file a suit against 
a receiver appointed by a Court without obtaining the previous sanction of that 
Court such an illegality did not affect the jurisdiction of the Court in which the suit 
was laid but could be effectively cured by the plaintiff obtaining the sanction during 
the course of the litigation and this principle was approved by another Bench of 
this Court in Kalyanasundaram v. Iyer Narasimha ,Aiyangar®. It will be noticed, 
of course, that these decisions did not deal specifically with any sales in execution. 
But the same principle has recently been extended by another Bench of this Court 
in Venkatanarasimha Rayanimgar v. Venkatalinga Nayanim Bahadur*®, to such a sale in 
execution. The headnote of that case runs thus: ° 


1. (1920) I.lea.R. 43 Mad. 793. 3. (1944) 1 M.L.J. 129. 
2. (1922) 44 M.L.J. 427. 
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“Where property in the possession of a receiver is sold in execution withotit obtaining leave of 
the Court, the sale is not void but is only voidable at the diseretion of the Court. And where leave 
of the Court is obtained subsequently the illegality is effectively cured and the sale is not liable to be 


set aside.” 
There are no decistons to the contrary and if these decisions can be taken to govern 
the facts of this case, we are naturally bound by them. i ; 
It is argued by learned counsel for the appellant that the decisions do not 
govern the facts of this case, that the analogy between a suit and a sale in execution 
is not complete but rather misleading and that there are special facts which differen- 
tiate the decision in Venkatanarasimha Rayanimgar v. Venkatalinga Nayanim Bahadur? 
from the case now before us. On the question of the analogy between a suit and a 
sale we think the contention of the learned counsel is wrong. His argument is 
that the holding of a sale is equivalent to the decision of a suit and the confirmation 
of the sale is equivalent to an adjudication in an appeal; but we are unable to sæ 
the force of this contention. The decree in a suit may or may not be appealed 
against? It depends entirely upon the volition of the party against whom the 
decree has been passed. But the question of the confirmation of the sale must 
Inevitably be decided by a Court after the interval laid down by the procedure 
Code. It seems to us that the analogy is far stronger between the holding of a sale 
and the filing of a plaint. When a plaint is filed the proceedings necessarily end 
at some time or other in the passing ofa decree. When a sale is held the proceedings 
necessarily,énd at some time er other in the setting aside of the sale or in its confirma- 
tion. We think therefore that if the law is that an illegality can be cured by leave 
obtained during the pendency of the suit the same principle should rightly be 
extended to the case of a sale where, as in this case, the leave has been obtained 
before the sale has finally been confirmed. Whether therefore there is any dis- 
tinction on facts between Venkatanarasimha Rayanimgarv. Venkatalinga Rayanim Bahadur! 
and the present case, we are ofepinion that the general extension of the rule from 
suit to sale in execution is justified on a consideration of the nature of the’ two kinds 
of legal process. It is not necessary to consider the differences in fact which un- 
doubtedly exist. In Venkatanarasintha Rayanimgar v. Venkatalinga Nayanim Bahadur? 
legve was in fact granted before the sale, although the question which arose was in 
some way complicated by the fact that when the leave was granted one receiver was 
in control of the property and When the sale was held he had been succeeded in 
office by another receiver. Without therefore deciding that the decision in Venkata- 
narasimha Rayanimgar v. Venkatalinga Nayanim Bahadur1, is bingling, upon us, we 
hold that the view of the learned tbo dme Judge was right and that the sale 
was not void but only voidable. On the facts we see no reason at all why this 
voidable sale should be set aside. No injustice of any kind can be pointed out, 
apart from the allegations made under‘rule go which cannot now be considered 
to show why this sale should be set aside. We accordingly hold that the appeal 
fails an all points and must be dismissed with costs. 


V.P.S. . o ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—~Mr. Justice KUPPUSWAMI AYYAR. 
P. S. Vijayaranga Reddiar and others .. Petitioners* 
v. 
S. V. Muthuswami Reddiar ‘ .. Respondent. 


> Criminal Procedure Code (V of 1898), sections 144, 195, 436 and 530—Complaint by Sub-Magistrate against 
petitioners for an offence punishable under section 188, Indian Penal Code, on the ground of violation of order passed 
by Sub-Magistrate under section 144—Ordgr not to prevent breach of peace but to preserve evidence—Foint 
Magistrate's Order holding Sub-Magistrate’s order to be without Jurisdiction and directing withdrawal of complaint 
—Order directing withdrawal set aside in revision by District Magistrate—Order of District Magistrate incompetent. 
The Sub-Magistrafe of Radhapuram filed a complaint against the petitioners for an offence 
punishable under section 188, Indian Penal Code, the averment being that the petitioner? had dis- 
v a aa o ——_ Í ee an anan aa aaa aan a a a a aaa anna a aan 


I. (1944) 1 M.L.J. 129. , 
* Crl. R. C. No. 855 of 1943. ab Agel eee 
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obeyed an order passed under section 144, Criminal Procedure Code. The latter order had been 
passed not so much to prevent a breagh of the peace as to preserve the evidence that might be 
required in a suit that may have to be filed by the ryots with regard to a tank and its embankment 
and channels. The Joint Magistrate to whom appeals ftom the Sub-Magistrate lay held that the 
order of the Sub-Magistrate was without jurisdiction and ab initio void under section 530 of the 
Code and that the complaint should therefore be withdrawn. The District “Magistrate set aside in 
revision the order of the Joint Magistrate directing the withdrawal of the complaint. 

Held, (1) that the order of the Sub-MAgistrate was ultra vires and without jurisdiction ; and (ii) 
that the District Magistrate had no jurisdiction to direct the complaint to be proceeded with as (a) it 
was not an administrative act but a judicial act and (b) the order of the Joint Magistrate directing 
withdrawal of the complaint could not be said to be an order of discharge. All that the District 
Magistrate could do was to send up the papers to the High Court for orders under section 438 of the 
Code and not dispose of it himself. 

Nagu Seroai, In re, (1934) 67 M.L.J. 195: I.L.R. 57 Mad. 1101, followed. i 
e Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
District Magistrate of Tinnevelly dated 1st October, 1943, in Cr. R. C. No. 2 of 1943 
(Proc. L. Dis. No. 5305 of 1943 on the file of the Court of the Jomt Magistrate of 
Shermadevi) M. C. No. 2 of 1943, Sub-Magistrate’s Court, Radhapuram. 


K. S. Fayarama Atyar and S. Kothandarama Nainar for Petitioners. 


A. S. Sivakaminathan for Respondent. e 
The Public Prosecutor (V.. L. Ethiraj) on behalf.of the Crown. 
The Court made the following P š 


Orver.—This is a petition to revise the order of the District Magistrate of 
Tinnevelly in Criminal Revision Case No. 2 of 1943 on his file setting aside the 
order of the Joint Magistrate of Shermadevi in L. Dis. No. 5305 pf 1943 on his 
file and directing the complaint to be proceeded with. A complaint was filed 
against the petitioners before this, Court by the Segond Class Magistrate of Radha- 
puram in the Court of the Second Class Magistrate, Nanguneri, for an offence 
punishable under section 188, Indian Penal Code. The complaint was presented 
under section 195, Criminal Procedure Cade, and the averment was that these 
petitioners were guilty of having disobeyed an order pagsed under section 144, 
Criminal Procedure Code, in M.C. No. 2 of 1943 on the file of the Sub-Magistrate 
of Radhapuram. The Joint Magistrate of Shermadevis to whom appeals from the. 
decisions of the Sub-Magistrate of Radhapuram lie found that the Sul8-Magistrate 
passed the order under section 144 without jurisdiction and it was therefore ab initio 
void under section 530 (1), Criminal Procedure Code. He also directed the com- 
plaint to be withdrawn. One Muthuswami Reddiar filed a criminal revision peti- 
tion to revise the said order of the Joint Magistrate directing withdrawal of the 
complaint to the District Magistrate of Tinnevelly who allowed it. 


It is urged before me that the District Magistrate had no jurisdiction to direct 
the complaint to be proceeded with. «lt is frged however for the respondeftts that 
the complaint being one relating to an offence, mentioned in section 195 (1) (a) 
of the Criminal Procedure Code, it is a complaint by a public servant and that 
under section 195 (5) the order of withdrawal must be considered to be one passed 
by the authority to which that public servant is subordinate and therefore it is 
purely an administrative order and that the order of the authority superior to the 
authority which passed the order must be considered to be an administrative act 
and therefore this petition to revise that order is not maintainable. But then it is 
clear from the order sought to be revised that it purported to be an order passed ‘by 
the District Magistrate as a Court and the petition was treated as a revision petition. 
As a matter of fact, in Nagu Sermgi, In rel, the nature of a petition filed under 
section 195 (5) had to be considered, and it was observed that the act of filing a 
complaint by the Magistrate was a judicial act and that af application to the 
District Magistrate to have the complaint withdrawn “ was asking the District 
Magistrate to exercise his judicial discretion.” j 





1. (1934) 67 M.L.J. 195: I.L.R. 57 Mad. 1101, ° 
27 ° i 


210: THE MADRAS LAW JOURNAL REPORTS. - < [1944 


It is next urged that the District Magistrate had no jurisdiction under section 
436 to set aside the order of the Joint Magistrate and that all that he could do was to 
send up the papers to this Court for orders under section 438 in case he considers 
the order to be incorrect. The order of the Joint Magistrate directing the withdrawal 
of the complaint cahnot be said to be an order of discharge. Consequently, it will 
not be open to the District Magistrate to himself set it aside. 


Therefore the next point for consideration, îs whether the order of the District 
Magistrate should be confirmed or set aside. As pointed out by the Joint Magistrate 
as well as by the Additional District Magistrate, the order passed under section 144 
was ultra vires and without jurisdiction. It is also clear that the object of the Second 
Class Magistrate in having issued the order was not so mugh to prevent a breach 
of the peace as to preserve the evidence that might be required in a suit that may 
have to be filed by the ryots with regard to a tank and its embankment and-channels, 
In these circumstances, it cannot be said that the Joint Magistrate, was wrong in 
having considered that this is not a fit case in which the parties ought to be prose- 
cuted. . 


I therefore set aside the order of the District Magistrate and restore the order 
of the Joint Magistrate. 


V.P.S. x ——___— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT: MADRAS. 
: PRESENT :—*Mr: JusticE KUPPUSWAMI AYYAR. | 
Gogineni Subbayya and another ot .. Appellants” 
v. : | 


Gogineni Govindamma .. Respondent. 


e Maintenance—Suit for maintenance by wife-—Compromise providing for parties living together and for future 
maintenance in case of separation later—Noé opposed to public polisy—Whether plea can be taken in execution 
proceedings. ° 

A suit for maintenance by the wife was compromised, and it was agreed that the husband and 
wife should live together and in case of future disagreement between them the husband should pay a 
certain rate of maintenance to the wife. For sorfle time after the compromise the parties lived together, 
buton account of subsequentedisagreement the wife began to live separately and then took out exe- 
cution Qof the compromise decree to have the properties charged brought to sale for the realisation 
of her maintenance. On the question whether the compromise decree was opposed to public policy 
and whether tle plea could be taken in execution proceedings, ° ; 

Held, that an agreement of settlement providing for. future separation is not void where th 
agreement was one in furtherance of the hugans and wife living together, andethat the compromise 
in the present case being for the purpose of effecting a reconciliation between the parties who were 


living apart it could not be said that it was opposed to public policy merely because there was a 


contract for future separation. 


Venkatakrishnayya v. Lakshmamma, (1943) 2 M.%.J. 359 ; Harrison v. Harrison, (1910) 1 K.B. 353 
Meyrick v. Meyrick, (1921) 1 Ch. 311 at 319, followed. 
Krishna Iyer v. Balammal, (1910) I.L.R. 34 Mad. 398, distinguished. 


Hel® further, that the plea that the compromise w&s opposed to public policy cannot be taken in 
execution proceedings as the case was not one of inherent want of jurisdiction, but one where the 
question of jurisdiction was to be decided by the Court itself, in which case, evenifthe decision of 
the Court recording the compromise was wrqng the Court was nevertheless competent to give it and 
such decision will operate as res judicata. 


Chinnappareddi v. Srinivasarao Garu, (1935) 69 M.L.J. 196 and Lakshmanaswami Naidu v. Rangamma, 
(1902) I.L.R. 26 Mad. 31, distinguished, l l : 

Appeals against the orders of the Court of the Subordinate Judge of Tenali 
dated 19th April, 1943, and made in A. S.*Nos. 55 and 71 of 1943 respectively 
préferred against the orders of the Court of the District Munsiff of Repalle dated 
18th January, 1943, and made in E. P. No. 130 of 1942 and dated goth November, 
1940, and made in E. P. No. 245° of 1940, respectively in O. S. No. 658 of 1930 
on the file of the District Munsiff’s Court of Tenali. . 4 


A. Lakshmayya for Appellants. | | i 
V. Suryanarayana for Réspondent. Eum i 


~ 








* A, A. A. Os. Nos. 232 and 233. of 1943. © 11th August, 1944. ` 
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The Court delivered the following 


Jupcment.—The appellants’ in both these appeals are the judgment-debtors in 
O. S. No. 658 of 1930 on the file of the Court of the District Munsiff of Tenali and 
the appeals arise out of proceedings in execution of that decree. ‘That was a sult 
filed for maintenance by the wife against her husband and his brother who was the 
alienee from the husband in respect pf the properties over which a charge was sought 
to be fastened for the maintenance claimed in the suit. The suit ended in a compro- 
mise and a decree was passed on the 14th February, 1933, under which it was agreed 
that the husband and wife should live together and that in case of any disagreement 
between them the husband should pay a certain rate of maintenance to the wife. 
After the compromise*they lived together for about four years and on account of 
subsequent disagreement the wife began to live separately. She took but execution 
im E. P. No. 245 of 1940 and sought to have the charged properties brought for sale 
for the realisation of the maintenance due to her. The husband retaliated by filing 
a suit No. 55 of 1999, for restitution of conjugal rights afd obtained a decree¢herein 
on the 19th August, 1940. On an objection taken by the husband that the decree 
in O. S. No. 55 of 1939 was a bar to the execution petition, the trial Judge upheld 
the objection and dismissed E. P. No. 245 of 1940. The wife thereupon filed an 
appeal, No. 23 of 1941, on the file of the Court of the Subordinate Judge of Tenali 
against the decree in the suit for restitution of conjygal rights and the appeal was 
allowed. The matter was taken to this Court in S. A, No. 1183 of 1948 and it was 
dismissed on the 16th October, 1942. In the meanwhile the wife filed an appeal, 
No. 71 of 1943, on the file of the Court of the Subordinate Judge of Tenali against 
the order dismissing E. P. No. 245 of 1940. After the appeal against the decree 
in the suit for restitution of conjugal rights was allowed, the wifg filed another 
execution petition No. 130 of 1942, praying that it might be treated as a continuation 
of E. P. No. 245 of 1940 and foy sale of the charged properties. ‘The judgment- 
debtors contested that execution petition, their objections were overruled and the 
sale was directed. Against that order also, the judgment-debtors filed an appeal, 
No. 55 of 1943, on the file of the Court of the Subordinate Judge of Tenali. The 
contention of the husband was that the terms of the compromise were opposed. to 
public policy and therefore not valid and that the compromise decree coujd not 
therefore be executed against the judgment-debtors. Appeal No. 55 was dismissed « 
and Appeal No. 71 of 1943 was allowed with costs, the learned Subordinate Judge 
holding that the compromise was not invalid as being opposed to public policy and 
that the wife was’ entitled to proceed against the properties. It is as against the 
order in these two appeals that these two civil miscellaneous second appeals have 
been filed. z 

The main questions for consideratidn in these appeals are (1) whether the 
compromise decree is invalid as being opposed to public policy and could not be 
executed and (2) whether it is open to the respondents to raise this plea in exgcution 
proceedings. 4 : 

Point No. 2: It is contended for the respofident that, under the provisions of 
Order 23, rule 3, of the Civil Procedure Code, the Court before it records a compro- 
mise must inquire into the question as to whether the compromise it is asked to record 
is a lawful one or not and therefore the Court in this case when it passed a decree 
in terms of the compromise must be considered to have decided that it was a lawful 
one and that consequently the executing Court cannot go behind the decree and 
hold that the agreement was not lawful and that the decision of the Court directing 
the recording of the compromise would operate as res judicata and that it will not be 
open to the judgment-debtors who were partigs to the suit to contend that the 
agreement was unlawful as opposed to public policy. This is not a case in which 
the decree is impugned as being invalid on the ground that the Court ‘which passed 
it hadeno inherent jurisdiction. What is contended is that if the order recording 
the compromise and passing a decree in terms of the*compromise must be taken 
to have impliedly decided that the agreement was lawful, that decision would be 
valid and binding as between the parties to the suit and therefore the judgment- 
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debtors could not dispute it. In Chinnappareddi v. Srinivasarao Garut, it was pointed 
out by a Bench of this Court that there was a distifction between an inherent want 
of jurisdiction in a Court and a want of jurisdiction on grounds which have to be 
determined by the Court itself and that in the latter case even if the decision was 
wrong the Court was nonetheless competent to give it and that the decision will 
operate as res judicata. But in Lakshmanaswami Naidu v. Rangamma*, the question 
had to be considered by another Bench of this ‘Court as to whether execution of a 
compromise decree embodying an agreement which was unlawful could be resisted 
on the ground that the agreement was unlawful as being opposed to public policy 
and their Lordships held that such a plea could be raised. This is what is stated 
at page 33, ° 

“We thinkethe appeal is well founded. There is no contention but that the sale of such an 


office as that now in question is opposed to public policy and ought not to be recognised or enforced 
by the Courts. (See Rajaram v. Ganesh?) | 


It is, however, contended thgt, as a decree has been passed directing the sale of the office, the 
Court e#ecuting thg decree is not at liberty to consider its validity, but must execute it according 
to its terms. We cannot admit the soundness ofsuch a contention. In the case of Nagappa v. Venkatarau4 
1t was pointed out that when a decree is based on an agreement of compromise and when there is 
nothing more on the part of the Court than a mere adoption of the contract the Court must be taken 
to adopt the contract with all its incidents. Under section 375 of the Civil Procedure Code, the 
Court had no jurisdiction to pass a #lecree on a compromise unless it was a ‘ lawful’ compromise. 


Any terms of a contract which are opposed to public policy are invalid and will not be enforced’ 

by the Courts? So far as the decree embodied unlawful terms of a compromise it is inoperative and 
will not be enforced.” 
This is no doubt a decision on the point in question, but then the decision was given 
on the basis that the Court has no jurisdiction to pass a decree on a compromise 
which is unlawful. The question as to whether a compromise is lawful or not is a 
question which the Court recording the compromise was competent to decide and 
from the mere fact that.it decided it was lawful, without deciding which it could 
not record the compromise, it could not be said that thé Court had no jurisdiction 
to pass such an order. If the distinction sought to be drawn between the two classes 
of objections to jurisdiction referrad to in Chinnappareddi v. Srinivasarao Garut is 
borne in mind then it wjll be a wrong decision and not a decision made by a Court 
without jurisdiction and such a decision will operate as res judicata. Consequently, 
following the later decisiongin Ghinnappareddi v. Srinivasarao Garu1, I find that the 
executing Court is barred by res judicata from contesting the lawful character of the 
agreement. $ ; 

Now coming to point No. 1, wĦat is urged for the appellant ıs that the agree- 
ment between the husband and wife as to future separation was opposed to public 
policy and that therefore it was invalid. It is no doubt true that it has been held 
by Courts both in India and in England that an agreement of settlement providing 
for future separation is void as being contrary to public policy. But this is not a 
wnivergal rule and there are several «exceptions to this which depend upon the 
attendant circumstances. As pointed out in Halsbury’s Laws of England, Second 
Edition, Volume 16, at page 716 6 

“an agreement made on a reconciliatiqn, the object of which is to put an end to an existing 
separation, is not, however, void merely because it contemplates and ° provides for the possibility 
that the parties will again become separated.” 

And at page 717 in the second paragraph of 1166, it is stated : 

“ An agreement for separation will always be presumed to be legal until the contrary is proved, 
the burden of proving illegality lying on the person @lleging it.” 

It is urged for the respondent that on ` the facts of this case the agreement in 
question, though the agreement contemplated future separation, is not illegal or 
opposed to public policy. On the’contrary, it is urged that it was in the interests 
of the marital relationship of the parties and therefore could not be construed 
to be one opposed to public policy. The agreement was entered into ima suit 
for maintenance. The paries, at the time when the suit was filed, were living 
I. (1935) 69 M.L.J. 196 : LL.R. 59!Mad, 62. 3. (1898) I.L.R. 23 Bom. 13t. 

2. (1902) I.L.R. 26 Mad. 31. 4. (1900) I.L.R, 24 Mad. 265. : 
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separately, and the wife was claiming separate maintenance. That state of relation- 
ship between the parties, namély, that of living separately was sought to be put 
an end to, a reconciliation was effected, and the husband and wife agreed to live 
together and they lived together for some years. It was possible to get such a 
reconciliation only by providing for the payment of maintenance in case there 
should be disagreement: between them in the future. It cannot therefore be said 
that this is not a case in which the motive for the compromise was to effect a recon- 
ciliation between the parties. The agreement was hence one in furtherance of the 
husband and wife living together. Consequently a clause in such an agreement 
providing for payment of maintenance in case they happened to live separately in 
ture cannot be said* to be opposed to public policy. In a very nearly similar 
case Venkatakrishnayya v. Lakshmamma}, it was held by this Court that a similar 
@8reement was not invalid as opposed to public policy. In that case the wife had 
obtained a decree for maintenance against her husband. During the course of 
the appeal against that decree, there was a compromis® under whigh it was*agreed 
that the plaintiff should be paid a certain sum as arrears of maintenance and it 
also provided how much should be paid in future. It was also agreed that the 
husband should take the wife to his house and they should live as husband and wife 
for one year during which period the maintenance decree was not to be enforced, 
and if the defendant refused to maintain her or otherwise treated her with neglect 
during that period of one year the decree could be exeguted at the end df one year. 
The wife accordingly lived with the husband for a few months and then left him 
“and sought to execute the decree. It was contended that the decree could not be 
enforced as being opposed to public policy. It was pointed out by my learned 
brother, Horwill, J., that the general purport of the compromise seemed to be that 
the wife was willing to suspend the operation of her decree for a period of one year 
in order to give her husband an opportunity of proying that he was willing to main- 
tain her properly without *cruelty or neglect. He was further of Opinion that far 
from being opposed to public policy it seemed to be in the interests of familye life 
that the wife should be willing to forego her sight to maintenance for a while in 
order that the husband should have’ one more opportunity,of showing that he was 
fit to live with. In this case also the object of the parties in entering into a compro- 
muse was to give the parties a chance of living amicably and they did liye so. It is 
this circurnstance that renders such agreements as not being opposed to public 
policy. Asa matter of fact, an agreement made on reconciliation between husband 
and wife, when if contains a term as regard¢ future separation, was considered 
to be not opposed to public policy on the ground that it was made on reconciliation 
—vide Harrison v. Harrison? and In re Meyrick’s Settlement: Meyrick v. Adeyrick?, It is 
true that in Krishna Aiyar v. Balammal*, a‘Bench of this Court held that an agree- 
ment between husband and wife to live apart from each other was invalid. But 
then that was not a case in which there was any attempt at reconciliation. *There 
the husband and wife were living together as man and wife for aboyt 1 5 years. The 
wife obtained an order from a Deputy Magistrate*for maintenance of Rs. 5 a month. 
The plaintiff thereupon filed a suit for restitution of conjugal rights and a compro- 
Mise was effected. Under the terms of that compromise theedefendant was ‘to go 
and live with the husband and if afterwards they separated the plaintiff should pay 
the defendant Rs. 350 in full satisfaction of her claim for maintenance, and an agree- 
ment was accordingly executed and the suit for restitution was withdrawn ; but 
the wife did not go and live with the hifsband or return to his protection but instead 
filed a suit for recovery of Rs. 350 as per the agreement. The suit was dismissed. 
The husband thereupon filed a suit for restitution of conjugal rights. It was held 
by this Court that the subsequent agreement about separation was not a bar to 
the suit for restitution of conjugal rights. Now the circumstances in that case 
clearly indicated that there was no real intention at reconciliation and as a matter 


— Fe ee a a in 


1. (1 2 M.L.J. 359. 3. an 1 Ch. 311 at 319, 
2. BER 1 K.B, 35. 4. (1910) L.L.R, 34 Mad, 398. ° 
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of fact there was no reconciliation in fact. On this ground the facts of this case 
are’ distinguishable from the facts in Krishna Ayar v. Balammal. As a matter of fact, 
that decision was quoted before my learned brother Horwill, J., in Venkatakrishnayya 
v. Lakshmamma? and he also pointed out that the facts of that case had little resemb- 
lance to the contract under consideration before him which was similar to the one 
before us in this case. Other High Courts have held that such contracts for future 
` separation are not invalid. Vide Mohamed Muniuddin v. Jamal Fatima? and Muham- 
mad Ali Akbar v. Mst. Fatima Begam*, which have dissented from the view expressed 
in Bai Fatima v. Ali Mahomed Ayeb?. 

I therefore consider that in view of the fact that the agreement was for the 
purpose of effecting a reconciliation between the couple wHo were living apart, it 
could not be'said to be one in contravention of public policy, merely because there 
was a contract for future separation, Following the decision of my learned brother 
Horwill, J., in Venkatakrishnayya v. Lakshmamma*, I find that the compromise was 
not illégal. r 


The appeals fail and are accordingly dismissed with costs. Advocate’s fee 
one set. 
Leave refused. i 
V.P.S. p —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING AND MR. Justice BELL. 


Krishna Ayyar .. Appellant” 
v. 
Gomathi Ammal and others .. Respondents. 


Indian Limitation Act (IX of 1908) Article rr8—Suit by yemoter reversioner to set aside decree upholding 
adoption—Allegation of fraud against nearest reversioner in agreeing to a c8mpromise resulting in such decree— 
Maintainability—Limitation. 

_ “The sister’s son of one S sued for a declaration that the adoption by the widow of Sof the 2nd 
defendant, was untrue in fact and in any case ifivalid. ‘The factum and validity of the adoption were 
ingissue in a previous suit, hgought by the plaintiff's mother and that suit had been dismissed as 
the result of a compromise. Alleging that the compromise which resulted in that decree was due 
to fraud between the nearest reversiones and the adopted son, the plaintiff claimed that the present 
suit was within time and that it was brought within three years of his attaining majority? 


_ Held, that there is an inherent right of action to any person who can prove that a decree which 
would otherwise bind him cannot be held to bind him on the ground that it was obtained by 
fraud ; hence though Article 118 of the Limitation Act gives a right which is strictly limited to a 
period of 6 years to the then representative of the reversion to obtain a declaration that a particular 
adoption is untrue or invalid, nothing therein can deprive a reversioner’s right of action based upon 
the fraud betwéen the person claiming to be the adopted son and the nearest reversioner and that 
the present suit was maintainable and brought within time under the provisions of Article g5 of 
the Limitation Act. 
~ Ghêruvolu Ponnamma v. Chiruvolu Perraju, (4906) 16 M.L.J. 307: I.L.R. 29 Mad. 390 3 Aaramma 
v. Gopaladasaya, (948) 35 M.L.J.57: IL.R. 41 Mad. 659 (F.B.) ; Kesho Prasad Sak ©. sia Prasad 
Ojha, (1924) 47 M.L.J. 824: L.R. 51 bA. 381 : ILL.R. 46 All. 831 (P.C.), referred to. 
~ _Appeal against the decree of the Court of the Subordinate Judge of Tinnevelly 
in O: S. No. 27 of 1941, etc. 

A. Swaminatha Aiyar and S. Tyagaraja Aiyar for Appellant. 

K. R. Rangaswami Atyangar, V. Meenakshisundaram and 5. V. Rama Aiyangar for 
Respondents. 

The Judgment ofthe Court was delivered by 
King, J.—This appeal arises out of a suit brought by the plaintiff in the Court 
of the learned Subordinate Judge of Tinnevelly with the main purpose of obtaining 
a declaration that the adoption of the second ‘defendant is untrue in fact and, in 
any case, invalid. . The plaintiff is the son of the sister of one Sundaram Ayyar, 





I. (1910) 1.L.R. 34 Mad. 998. 4. (1929) LL.R. 11 Lah. 8 
2. (1943) 2 M.L.J. 359. : | LLR. Kn 
3. (1921) LL.R. 43 All. 650. a ka pa ie 
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not contested that reckoning from the date which the plaintiff himself gives of his 
own birth, this suit by him, if iè be maintainable at all, was brought within time 
under the provisions of article 95. The learned Judge in disposing of the suit 
appears to us to have lost sight altogether of that part of plaintiff’s case which 
depends upon the alleged fraudulent action of the second defendant and the plaintiff’s 
mother, the sixth defendant, though, as we shall indicate presently plaintiff himself 
was probably most to blame for that fact. We hold that the present suit is main- 
tainable and is maintainable upon the facts alleged in the plaint, as originally filed 
by the plaintiff. 

We are of opinion, however, that the plaint nonetheless requires amendment. 
We notice that in the „plaint as originally presented to the Court, the plaintiff in 
formulating his reliefs in paragraph 22 merely states that the withdrawal of the 
suit in 1931 by the sixth defendant is not binding on him, and asks as his main 
relief that he shall have a declaration that the alleged adoption of the second defend- 
ant is untrue and invalid. > It is no wonder on this manger of formulating his'reliefs 
that the Court has been misled into regarding this suit as primarily “and even exclu- 
sively one for a declaration against the alleged adoption of the second: defendant. 


_ The plaintiff has now filed an application to amend the plaint, the amendment 
being confined to paargraph 22 and he has now stated that he wishes to ask for the 
following reliefs : ` 


_ (1) That the dismissal of the suit of 1931 be set aside, that éhe razinamah enteréd into in the 
said suit be declared not binding upon the plaintiff and the reversionary heirs entitled to succeed 
to the estate of the late Sundaram Ayyar, 


(2) that the suit be revived and the trial be permitted to be conducted by the present plaintiff, 
by substituting him in the place of his mother, and 


(3) that a declaration be given that the second defendant was never in fact®adopted by the 
first defendant, and at any rate, that any such adoption was invalid. ° 


A formal objection has been filedeon behalf of the*defendants to the amendment 
of this plaint. But, in view of the conclusions at which we have arrived and which 
have been embodied in this judgment, we must permit the amendment to be made. 


The only serious objection, in our opinton, amongst those raised by the res- 
pondents is one dependent upon the law of limitation. his objection, in otir 
opinion, has no force, because, although paragraph 22 has now been amended, the 
facts upon which the reliefs as now formulated in paragraph 22 are claimed, were 


‘already part of the plaint when it was first presented. There can be no question, 


therefore, that.it is only at this stage that the plajntiff is putting forward a new case 
against the defendants. The suit will now be remanded to the learned Subordi- 
nate Judge for further disposal according to law. The defendants will of course 
be permitted to file additional written statements. But in so far as*these addi- 
tional written statements may contain any contention that even after the plaint has 
been amended the suit is not maintainable, the learned Subordinate Judge will, 
clearly understand that it is now finally decidéd by this Court that the suit is main- 
tainable upon the amended plaint. ° 

We have already indicated that the blame for the disposal of the suit in the 
way in which it has been disposed of by the learned Judge rests mainly upon the 
plaintiff himself, and the manner in which he has drafted his plaint, and in all 
probability on the manner in which he, like his opponents confined his arguments 
to the question of limitation. There is nothing to show that he protested against 
the request of the vakils for the defendaats to take the eighth issue as a prelimina 
issue in the case, and we must conclude that the absence in the judgment of the 
learned Judge of all reference to any cause of action derivable from the allegations 
of fraud in the plaint was due to the fact that the matter was never pressed before 
him. ; ° 
In these circumstances we see no reason to interfere with the decision of the 
learned Judge that the costs of the suit be payable by the plaintiff, those costs of 
course now being confined to the costs incurred upto the time of the learned Judge’s 
judgment. With regard to. this appeal, we consider the most appropriate order 
to be passed is that the respondents be not called upon to pay the appellants costs, 
° 28 . 
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but that costs of both sides be costs in the cause. The court-fee paid on the memo- 
randum of appeal will be refunded to the appellane. 
V.P.S. TAS Suit remanded. 
. [PRIVY COUNCIL.] 


[On appeal from the High Court of Judicature at Bombay.) 
Present :—Lorp MACMILLAN, LORD CLAuson AND SIR GEORGE RANKIN. 


Bai Shevantibai -7 Appellant” 
v. 
Janardhan Raghunath Warick and others _ ++ Respondents. 


Civil Procedure Code(V of 1908), section 110— Second paragraph—Suit by assignee of purchaser of a share 
of joint family property for partition—Claim negatived as barred by limitation—Appsal—Does not involve 
question respecting whole of the joint family propertyp—Privy Council prastice—Special leave—Reservation "of 
liberty to respondent to object to grantang of leave at the time of hearing—Separate petitior to rescind leave, not 
necessarg. < ; 

A question as to the title of the plaintiff, (an assinee of a purchaser of a share in joint Hindu 
family property), to the share which he claims to have partitioned and allotted to himin the joint 
family property cannot become aquestion respecting the whole of the joint family estate merely 
because if his title is established it will result in the joint family estate being partitioned. Where 
such a claim is negatived as barred by limitation, the decree does not involve “ directly or indirectly 
some claim or question to or respecting” the joint family property as a whole. The value of the sub- 
ject-matter jit dispute in an appeal to the Privy Council in such a case must be taken to be the 
value of the share of the joint family property in respect of which the claim is made in appeal. 
Hence where the value of the share claimed by the plaintiffis not more than Rs. 3,000, leave to 
appeal to Privy Council cannot be granted under the second paragraph of section 110, Civil 
Procedure Code, even though the total value of the joint family property may exceed Rs. 10,000. 

Where at the time of granting of the special leave to appeal to His Majesty in Council, liberty 
hes been reserved to the respondent to contend at the time of the hearing that such leave ought not 
to have been granted, no separate petition to rescind the leave is necessary if the respondent’s objection 
is upheld. 7 ° : 

, Sir T. Strangman K. C. and A. G. P. Pullan for Appellant. 

G. S. Rewcastle K. C. and S. P; Khambatia for Respondents. 

e Their Lordships’ Judgment was deliver€d by 


Lorp Ciauson.—In the suit which gives rise to the present appeal the appellant as 
assignee of the purchaser fiom åd member of a joint family of one sixth ghare in the 
joint family property, sued for partition of the family property and to have her one sixth 
share allotted to her. She also sought, as assignee of a mortgage on another sixth 
share, to have her mortgage enforced ; but this part of the suit resulted in a decree 
in the present appellant’s favour for a trifling sum and the only question raised in 
regard to tls part of the case relates to a question of costs. The question remaining 
in controversy is whether the appellants claim is barred by the law of limitation. 
The value of the interest which the appellant claims is well under Rs. 10,000, 


"probably about Rs. 3,000. The total value of the joint family property exceeds 


Rs. 10,000. ‘There is no controversy as to the identity or extent of the family 
property, or as to the right of partition to which the appellant would be entitled if 
the law of limitation were not a ber to her claim. In the Court of first instance, 
the claim was held*to be barred by the law of limitation and the suit, so far as it 
related to the claim for partition, was dismissed. On appeal to the appellate Court 
that Court dismissed the appeal as well on the question of the present appellant’s 
claim to partition, as also on the questioy of costs. The appellant in due course 
applied to the appellate Court for the usual certificate for leave to appeal to His 
Majesty in Council. The power of the appellate Court to grant the necessary 
certificate turned upon the true construction, in its application to the present case, 
of section 110, Civil Procedure Code, which is ‘as follows — 


“110. In each @f the cases mentioned in clauses (a) and (b) of section 10g, the amount or value 
of the subject-matter of the suit in the Court of first instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in dispute on appeal to His Majesty in Council must 
‘be that sum or upwards, ` 





l l ee ee A 
* PC. A. No. 28 of 1943. ; 2gnd May, 1944. 
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“or the decret or final order must involve directly or indirectly some claim or question to or 
respecting property of like amount or ®alue, 


_ “and when the decree or final order appealed from. affirms the decision of the Court imme- 
diately below the Court passing such decree or final order, the appeal must involve some substantial 
question of law.” ° 

The appellate Court took the view that there was no question in this case of 
such a character as to make it a fit tase for the grant of a certificate under section 
109 (c), and dismissed the application on the ground that, the share of the appel- 
lant in the property of which she sought partition being less in value than Rs. 10,000, 
the subject-matter of the appeal was below the minimum value required by sec- 
tion 110. The present appellant thereupon petitioned His Majesty in Council 
for special leave to appeal and leave was so granted but upon the terms that liberty 
should be reserved to the respondents to contend that such leave to appeal ought 
not in the circumstances of the case to have been granted. Upon the appeal coming 
before theirLordships, the respondents in exercise of the likerty so reserved, contended, 
by way of preliminary point, that leave to appeal ought not in the circumstances 
of the case to have been granted. They contended that the High Court had cor- 
rectly taken as the “ value of the subject-matter in dispute on appeal ” the value of 
the interest claimed by appellant. They pointed out that this view of the matter 
accorded with that taken by the Bombay High Court th-De Silva v. De Silva! followed 
by the same High Court in Raoji Bikaji v. Laxmibai® and in Nariman Rustonyt Mehta v. 
Hasham Ismayal*. ‘The appellant based the contentidn that the High Court had 
wrongly refused to grant a certificate on the second clause in section 110, and argued 
that the decree in the present case involved directly or indirectly a question res- 
pecting the whole of the joint family property, admittedly of a value exceeding 
Rs. 10,000. They referred to the decision of the Calcuta High Court*in Lala Bhug- 
wat Sahay v. Rai Pashupati Nath Bose* and to the decision of the Allahabad Hig 
Court in Muhammad Asghas v. Abida Begum®. a 

Their Lordships are satisfied that the appellate Court were correct in holding 
that the value of the subject-matter in dispute on appeal to His Majesty in Council 
must be taken to be the value of the share in*thé joint family property in respect of 
which the appellant is claiming, and indeed this view was n®t disputed before their 
Lordships’ Board. A further question, however, remains namely whether the decree 
refusing partition on the ground that the claim is barred by the law of limitation 
“ involves directly or indirectly some claim or question to or respecting ” the joint 
family property asea whole. Their Lordships do not find it necessary to decide 
whether the words of clause (2) in section 110 can on their true construction ever 
refer to any property but that outside the suit. It is enough for the purposes of 
the present case to say that their Lordships feel no doubt that a qu€stion as to 
the title of the plaintiff to the share which he claims in the joint property does not 
become a question respecting the whole of the joint family estate merely because, | 
if his title is established, it will result im the Joint family estate being partitfoned. 
Their Lordships are thus of opinion that the High Court were right in refusing to 
grant the certificate and that accordingly the appellant was not justified in asking 
this Board for special leave to appeal. ‘The contention which the respondents were 
by the Order in Council of the 7th March, 1940, given liberty tô bring forward thus 
succeeds. In accordance with their Lordships’ practice in analogous cases: (see 
Zahid Husain v. Mohammad Ismail® and Mukhlal Singh v. Kishuni Singh’) no petition 
to rescind the leave to appeal will bee required. Their Lordships will humbly 
advise His Majesty that the appeal be dismissed. The appellant will be ordered 
to pay the costs of respondents 8 and g, who alone appeared. 

Solicitors for Appellant: 7. k. Wilson & Go. 








Solicitors for Respondents 8 and g: Hy. $. L. Polak @ Co. A 
; . ° Appeal dismissed. 
1. (1904) 6 Bom.L.R. 403. 6. (1930) 59 ML.J. 10:L.R. 57 LA. 186 : 
2. see) I.L.R. 44 Bom. 104. I.L.R. 52 Ail. 277 (P.C.). 
3. (1925) L.1aR. 49 Bom. 149. 7. (1931) 59 M.L.J. 444: L.R. 57 LA. 279: 
4. ee 10 C.W.N, 564. I.L.R. 10 Pat. 86 (P.C.). 4 
e 5. (1933) I.L.R. 54 All. 858. 5 


220 THE MADRAS LAW JOURNAL REPORTS. [1944 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


Arulayi a ..  Appellant® 
2. i 
Antonimuthu Nadan and others .. Respondents. 


9 
Succession Act (XXXIX of 1925), section 33-A (5) (b)—Consiruction—Does not govern the classes men- 
tioned in clause (a) of the sub-section—Appellate Court—Limits to powers of—Plaintiff claiming certain sum out of 
assets left by a deceased—Court-fee paid on that sum—Decree for that sum and also decree for similar sums in 
favour of some defendants—Appeal by one of the defendants—Plaintiff and other defendants neither appealing 
nor filing memorandum of objections—Appellate Court cannot give the plaintiff or the other defendants decrees for 
sums in excess of those claimed or decreed. ° 


The expression “unless the deceased dies intestate in respect of all his property” occurring 
in clause (b) of sub-section (5) of section 33-A , Succession Act cannot be construed * as part of clause (a) 
of the sub-section and as governing the three classes mentioned in clause (a). It is put in as a separate 
and independent clause and is not made part of clause (a) and as such must bë so construed. 


Tif plaintiff qaimed a certain sum out of the assets left by a deceased and paid court-fee on that 
sum. ‘The sum was decreed and similar sums were deceeed in favour of some of the defendants also. 
One of the defendants appealed. Neither the plaintiff nor the other defendants cared to file an 
appeal or memorandum of objections against the decree. The appellate Court gave the plaintiff and 
other defendants decrees for increased sums. On second appeal, 


Held, that the lower appellatCourt clearly erred in giving the plaintiff a decree for a sum in 
excess of that upon which court-fee was paid. Nor was there any justification for the appellate 
Court to have interfered in favogr of the non-appealing defendants. 

Appeal against the decree of the Court of the Subordinate Judge, Sivaganga in 
A.S. No. 14 of 1942, preferred against the decree of the Court of the District 
Munsiff, Sivaganga in O. S. No. 68 of 1940. 


K. Umaneaheswaram for Appellant. 
M. S. Venkatarama Aiyar for 1st Respondent. 
The Court delivered the following e 


, JUDGMENT.—The main question arising for decision in this second appeal is 
whether the provisions of section,33-A (1) of Act XXXIX of 1925, the Indian 
Syccession Act apply to this case so as to btnefit the appellant to the extent of 
property worth Rs. 5,000. 


The appellant is the widow of one Arulandu Nadan who was an Indian 
Christian.” He died in the year 1936, leaving his widow the first defendant, a sister 
the plaintiff, a brother the second defendant and two daughters by a deceased sister, 
defendants 3 and 4. The property left by the deceased Arulandu Nadan is stated- 
in the plaint to be worth Rs. 6,725-14-0. The plaintiff conceded that the first 
defendant was entitled exclusively to Rs. 5,000 and interest thereon. Deducting this 
sum she claimed a sixth in the balance antl that was mentioned to be Rs. 159-13-102 
It was also stated that defendants 3 and 4 who were her sister’s daughters were 

‘entitled to a like sum of Rs. 159-1g-102.. The second defendant was stated to 
be also entitled to a similar sum and the balance of the excess was stated to be the 
share of the first defendant, 7.¢.¢ this is in addition to the sum of Rs. 5,000 and 
interest thereon which was conceded in favour of the first defendant. Defendants 3 
and*4 submitted tosa decree apparently content with the share allotted to them 
in the plaint. The first defendant did not contest the plaintiff’s claim. The second 
defendant, however, put forward a claim that he was entitled to a sixth not merely 
in the surplus remaining after setting apart Rs. 5,000 and interest for the sole benefit 
of the first defendant but in the entire a$sets left by Arulandu Nadan. To this 
claim the first defendant naturally took objection. The fight was between the 
first defendant whose priority to the sum of Rs. 5,000 and interest was conceded by 
the plaintiff and the second defendant who did not concede this right. The trial 
Court held ‘in favogir of the first defendant the widow and decreed Rs. 159-13-108 
to each of the three sets of claimants, namely, the plaintiff, the second defendant 
and defendants 3 and 4.¢ The plaintiff was content as she got what she wanted 
in her plaint, that being the amount on which she paid the court-fee. Defendants 3 


33 
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and 4 did not file any appeal ; they were also apparently content with what they 
got. Second defendant, however, took the matter on appeal to the appellate Court. 
That Court agreed with his contention and héld that he was entitled to a sixth 
share in the entire property and did not uphold the exclusive right to Rs. 5,000 and 
interest put forward by the first defendant. While allowing the appeal, the appellate 
Court varied the decree in favour of the plaintiff and defendants 3 and 4 by giving 
a sixth share in the whole of the property to them. The first defendant has filed 
this appeal and urges that the correct view of the law is the one taken by the trial 
Court and that, at any rate, the appellate Court should not have varied the decree 
which had been passed in favour of the plaintiff and defendants 3 and 4. 


Mr. Umamaheswaram urges that the plaintiff claimed in her plaint only Rs.159 
and odd, paid court-fee only on that sum, did not ask for an amendment of the 
plaint even after the tirst defendant appeared and put forward a larger claim and 
that after the decree of the trial Court, she did not prefer an appeal or even a 
memorandum of objections as she would be entitled to file as a respondent under 
Order 41, rule 22, Civil Procedure Code. Under that rule one respondent can 
file a memorandum of objections against another respondent and not merely against 
the appellant. That being so, it is said that there was no valid ground for the 


appellate Court enhancing the amount granted to the plaintiff and for varying a 
decree in which she acquiesced. . 


Section 33-A was introduced into the Successidh Act by Act XÉ of 1926. 
Arulandu Nadan died in 1936. So the amending Act applies to this case. Under 
section 33-A (1) where the intestate has left a widow but no lineal descendants and 
the net value of his property does not exceed five thousand rupees, the whole of his 
property shall belong to his widow. Under clause (2), where the net value of the 
property exceeds the sum of five thousand rupees, the widow shall be entitled to 
five thousand rupees thereof and Shall have a charge upon the whole of such pro- 
perty for such sum of the five thousand rupees, with interest thereon from the date 
of the death of the intestate at four per cent. per annum until payment. Clause 3 
says : ° 3 

“The provision for the widow made by this section shall be in addition and without prejudice 
to her interest and share in the residue of the estate of such intestate remaining after payment of the 
said sum of five thousand rupees, with interest as aforesaid, and stich residue shall be distributed in 
accordance with the provisions of section 33, as if it (residue) were the whole of such intestate’s pro- 
perty.” 

Clause (4) is not ‘material. Clause (5) which*has given rise to the trouble runs 
as follows : 
“This section shall not apply— N s 
(a) to the property of :— 
(i) any Indian Christian, . 
(ii) any child or grandchild of any male person Who is or was at the time of his death ai? Indian 
Christian, or ° 


(iii) any person professing the Hindu, Buddhist, Sik}? or Jaina religion the succession to whose 


property is, under section 24 of the Special Marriage Act, 1872, regulated by the provisions of this 
Act s . 


(b) unless the deceased dies intestate in respect of all his property .” 


The contention put forward by the appellant which found acceptance in the trial 
Court is that the expression “ unless the deceased dies intestate in respect of all his 
property ” occurring in clause (b) is re&lly part of clause (a) and governs the three 
classes which are mentioned in clause (a). According to the learned advocate, 
the section will not apply to the property of an Indian Christian unless the deceased 
died intestate in respect of his property, similarly as regards the persons mentioned 
in clauses (ii) and (iii). If this is the correct construction, then the provisions of 
clause (§) which provide that the section shall not apply to certain cases will exclude 
only those cases of Indian Christians who die leaving a ‘will in respect of any sum 
or all his properties. But if the Indian Christian died intestate in respect of all his 
property, thefi the provisions in clause (5) will not come into operation and therefore 
the right of exclusion enacted in clause (5) would not apply. ° 
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This construction ignores the fact that the gxpression ‘unless the deceased 
dies intestate in respect of all his property ” is put in as a separate and independent 
clause and it is not made part of clause (a). If the Legislature intended that it 
should be a clause governing the three classes of cases mentioned in clause (a), 
then it ought not to have been put as clause (6) at all, it should be put in continuation 
of sub-clauses (i), (ii) and (iii) of clause (a). If this construction is correct, then 
in the case of persons who are not Indian Christians or any other persons mentioned 
in clauses (ii) and (iii) of sub-clause (a) of clduse (5), the section will apply whether 
the deceased died intestate in respect of all his property or whether he left a will 
disposing of some of his property. Ifan Anglo Indian or an Englishman domiciled 
in India or any of the other persons to whom Chapter II wbuld apply other than 
those mentioned in clauses (i), (ii) and (iii) of clause (5) (a) leaves a will which does 
not dispose of his property, and who is therefore to be deemed to be intestate with 
respect to the property of which there was no testamentary disposition which was 
capablé of takigg effect, tlie provisions of section 33-A (i), would apply because 
clause 5 (b) only qualifies clause (5) (a) (i), (ii) and (ait) and is not an independent 
clause. In this connection the preamble to the amending Act is very helpful. The 
preamble states : 

“Whereas it is expedient to antend the provisions of section 33 of the Indian Succession Act, 1925, 


so as to provide more liberally for the surviving widow or husband where there are no lineal descendants 
in the case of à total intestacy ; Itds hereby enacted as follows :” 


As stated on page 40 of Maxwell’s Interpretation of Statutes— 

“ The preamble of a Statute has been said to be a good means of finding out its meaning and, 
as it were, a key to the understanding of it ; and as it usually states, or professes to state, the general 
object and intentéon of the Legislature in passing the enactment, it may legitimately be consulted to 
sowe any ambiguity, or to fix the meaning of words which may have more than one or to keep the 
T of the Act within its real scope, whenever the enacting part is in any of these respects open to 

ount. e 

Of course the preamble cannot be used in order to control the plain meaning or 
provisions of the enacting part. In this case, as the preamble states, the amending 
Act was passed to provide for a liberal provision in the case of the widow or the 
husband of the person Where there are no lineal descendants “ in the case of a total 
intestacy.” For these reasons, I hold that the construction placed upon the preamble 
by the lower appellate Court is correct and I do not accept this argunsent of the 
learned advocate for the appellant. As Mr. Venkatarama Iyer, the learned advo- 
cate for the respondents has suggested, it may be that the legislature thought 
that if a person set about making a will, he might well have made a provision if he 
wanted to benefit his widow and if he did not provide for his widow at all or sufficiently 
well, the Legislature might well have thought that that was not a case in which 
the Legislature ought to interfere by way of giving this preferential right to the 
widow, In a case where a person dies intestate, the Legislature might make a 
provision for the widow, but where the husband has left a will not making a sufficient 
provision or any provision in faypur of the widow, that is an indication that he 
does not want her to benefit and that might be the reason why the condition of a 
total intestacy is mentioned in the preamble of the amending Act. 


The next argument is that the sister and the sister’s children are not entitled 
to anything more than a sixth in the surplus which alone the plaint claimed, The 
plaintiff did not claim anything more than Rs. 159 and odd and paid court-fee 
only on that sum. She got a decree for that sum and was content with it. Even 
after she got notice of the appeal filed by the second defendant, she did not choose to 
come up by way of an independeyt appeal or ifthe time for an independent appeal 
had elapsed by a memorandum of objections. * Under these circumstances, the 
lower appelfate Court clearly erred in giving the plaintiff a decree for a sum in 
excess of that upon which she paid court-fee. Even in the case of defendants 
3 and 4, they were contertt apparently with the sum that was stated in the plaint 
to belong tothem. -As in the case of the plaintiff, they did not file an appeal ora 
memorandum of objection and there is no justification for - the appellate Court to 
have interfered in their favour either. Ve 3 l 
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Another contention was raised by the- learned advocate for the appellant 
that the second defendant is pregluded from setting up a claim to a half of the whole 
by virtue of certain proceedings that took place in O. S. No. 78 of 1934, District 
Munsiff’s Court, Sivaganga. That was a suit which was filed by the deceased 
Arulandu Nadan who died during the pendency of that suit, and*the brother applied 
in I. A. No. 232 of 1932 to be brought on record along with the widow as a legal 
representative. The widow contested this claim and stated that the whole of the 
property was not worth more than three thousand rupees and that therefore she 
was entitled under section 33-A of the Succession Act to the whole of the property. 
The Court evidently put a question to the counsel appearing for the widow whether 

n the event of the property being found ultimately to be worth more than Rs. 5,000, 
the brother would not’ have a share. That could not but be conceded and it was 
so done. Evidently in order to avoid a decision on the question which has been 
agitated in this Court for several hours, the District Munsiff appointed a Commis- 
sioner to fix the valuation of the estate left by the deceased Arulandu Nadan. 
Evidently the view was that in case the property was found to be worth mofe than 
Rs. 5,000, the brother would be admittedly entitled to a share and would therefore 
be entitled to come in as a legal representative along with the widow. The Com- 
missioner found that the property was worth over Rs. 6,000. Objection was filed, 
the Court considered the objection and found that*the property was worth over 
Rs. 6,000 and it accordingly brought the brother as one of the legal representatives. 
I fail to see how there is any decision against the brother in these proceedings which 
can be made the foundation for the argument now advanced before me. Mr. Uma- 
maheswaram urges that there is an implied decision that in case the property was 
worth below Rs. 5,000, the brother would not be entitled to a share in it. I do not 
agree. There is no concession by the brother that in case the property was worth 
below Rs. 5,000, he would not be entitled to any share in it; nor is there any suth 
finding by the Court. I therefore decline to accept this argument. 

In the result, the second appeal is dismissed as against the first respondent 
with his costs payable by the appellant. As regards respondents 2 to 4, the appeal 
is allowed, the decree of the lower appellate Court as regards them is set aside and 
that of the trial Court restored ; the balance will go to theappellant. There will 
be no order as to costs against respondents 2, 3 and 4. (No leave.) : 


V.S. o Appeal allowed against respondents 2 to 4. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—Mr. Justice KUPPUSWAMI AYYAR. 
Kurma Pullamma ; .. Petitioner * 


V. 
Kurma Thatalingam alias Raju Respondent. 


Criminal Procedure Code (V of 1898), section 488—Application by wife for main- 
tenance—Refusal—Grounds—Absence of neglect tor cruelty—Fact of husband's nerrying 
a second wife—Offer to take back first wife. š 

In an application by the wife for maintenance uder section 488, Criminal Procedure 
Code, it was found by the Magistrate that there was no cruelty or neglect on the part of 
the husband, and that it was only incompatibility of temperament which prevented the 
wife from living with her husband’s parents that resulted in her leaving his house. It 
was further shown that after waiting for some years the husband had married a second 
wife, and although he offered to take back the petitioner she refused to live with him. 

Held, that under the circumstances the wife was not entitled to an order for main- 
tenance as against the husband. y _ . 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the Sub-Divisional Magistrate, Amalapuram, dated 30th October, 1943, and 








passed in M.C. No. 18 of 1943. E : 
T.V. Ramanatha diyar and V. Viyyanna for Petitioner. . 
Respondent not represented. ° 
*Cr1.R.C.*No, 165 of 1944. —_ 20th . April, 1944. 


(Crl.R.P. No. 156 of 1944. A aa an eee I 
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The Court made the following kn 

ORDER.—This is a petition by the wife against the order dismissing her 
petition filed under section 488 oÅ the Criminal Procedure Code. The Magis- 
trate has found that there was no cruelty on the part of the husband and he also 
found that there Was no neglect. The husband appears to be living with his 
parents and there had not been much of cordiality between the parent and the 
petitioner with the result that she left the Mouse and has not returned to the 
husband’s. After waiting for some years the husband has married a second 
wife. He offered to take back the petitioner but she refused to go and live with 
him. Hence the Magistrate dismissed the application. 

I see ho reason to interfere with the finding on the facts by the Magistrate that 
there was no cruelty or neglect. It is urged however for the petitioner that the 
offer of the husband to take her back ought not to have been accepted as a boya 
fide one and reliance is placed for this on the decision in Sundarammal v. Palam- 
andi Yudali.1 But that was a case in which there was evidence that the hus- 
band was guilfy of having ill-treated the wife and it was the apprehension of 
physical ill-treatment that made her refuse his offer. In this case, there is abso- 
lutely nothing to indicate that the wife received any physical ill-treatment at the 
hands of her husband. It ig only incompatibility of temperament which preven- 
ted the wife from living amicably with her husband’s parents that resulted in 
her leaving her husband’s house. So long as the husband is not guilty of any 
cruelty or of neglect, she is bound to go and live with him. I therefore do not 
think I will be justified in ordering maintenance to be paid toher. The mere fact 
that the husband has taken a second wife and that too after waiting for several 
years and afger the first wife refused to join him, cannot be said to amount to 
cruelty. The petition is accordingly dismissed. 

B.V.V. o ———— e Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


e PRESENT:—MR. Justice BYERS. 
Potipireddi Sanyasamma 3S o .. Petitioner * 
0 v. ® ` | 
Chalamuri Swami Naidu and pthers .. Respondents. 


Limitation Act (IX of 1908), Article 182 (5)—Civil Procedure Code (V of 1908), 
Order 21, rule 11 (2)—Application for execution not verified—Not in accordance with 
law so as to save linutatton. Š g. 

An application which, though sigtfed by the pleader, was not verified is not one made 
in accordance with law so as to save limitation, as Order 21, rule 11, clause (2) of the 
Code of Civil Procedure requires that the application shall be signed and verified. 

Hasan v? Ramachandra, A.I.R. 1929 «Bom. 196, referred to, 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsif of Vizianaga- 
ram, tated the 3rd day of March, 1943 and made in E. P. No. 592 of 1942 in 
S. C. No. 589 of 1932. 

Y. Suryanarayana for Petitioner. 

Kasturi Seshagiri Rao and Kusturi Sivaprasada Rao for Respondents. 

The Court delivered the following 

JupcmMent.—The application of 28th June, 1935, was signed by the pleader 
and therefore it comes within the scope of the decision in Hasan v. Ramachan- 
dra?, But Order 21, rule 11, clause (2) f the Code of Civil Procedure requires 
that the application shall be signed and verified. This application was not veri- 
fied and therefore it was not in accordance with law so as to save limitation. 
The succeeding applications were therefore® all out of time. The petition is 
ordered to Be dismjssed with costs. 

K.S. 


Petition desmissed. 


1. (1940) 1 M.L.J. 171. 


*C.R.P. No. 954 of 1943. 
E 2. A.I.R. 1929 Bom. 196. 


l4th August, 1944. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. J&sticze KING AND Mr. Justice BELL. 

Kovuru Kalappa Devara i 
3 

Kumar Krishna Mitter (died) and another .. Respondents. 


Contract Act (IX of 1872), section 29—Applicability—Agreement to pay certain sum “ after deductions as 
would be agreed upon ”—Vagueness—Unenforceability—Limitation Act (IX of 1908), section 19—Lffect of 
acknowledgment—Extension for three years. 


The appellant’s assignor and the respondent had dealings in mica in 1930. In 1 933, the suit 
document was executed whereby the respondent undertook to pay to the appellant’s predecessor 
“after two years a certain gum of money with interest after deductions as would be agreed upon.” 
The claim based on the said document with its original cause of action was assigned to the appellant 
in 1938 and he filed the suit to enforce the claim in the same year. The parties were in dispute as 
regards the deductions. 


Held, that the expression “after deductions as would be agreed upon” rendered the document 
vague and that the claim was unenforceable because of section 2P of the Contract Act. 6 


Held further, that the acknowledgment contained in the document of 1933 extended the period 
of limitation only for three years from that date and the claim based on the original cause of action 
was consequently time-barred. 


Appeal against the decree of the District Court,of Nellore in O. S, No, 19 of 
1939. l 

T. R. Venkatarama Sastriar and Alladi Subramanyamefor Appellant. °. 

Sir Alladi Krishnaswami Aiyar and K. Umamaheswaram for Respondents. 

The Judgment of the Court was delivered by 


King, J.—The appellant here is the endorsee of a document, Ex. A, and at the 
same time the assignee of all rights under the original cause of action under that 
document. It is common ground that the appellant’s assignor and the respondent 
had dealings in mica in 1930. The respondent plrchased mica from the appel- 
lant’s predecessor and was in the habit of selling this mica in England and sending 
cheques to the appellant’s predecessor to pay for it. Of one of these cheques he 
stopped payment. Subsequently ine 1933, Ex. A was executed in which the res- 
pondent undertook to pay to the appellant’s predecessor aft®r two years the sum of 
Rs. 12,600 with a certain interest “ after deductjons as would be agreed upon.” 
It was theeclaim based upon this document with its original cause of action that 
was assigned to the appellant in 1938. The learned District Judge has dismissed 
the suit-and the appellant now appeals. 5 


Two main difficulties stand in the way of the appellant and are the reasons 
why the suit was dismissed. The first is that no suit will lie on the terns of Ex. A 
itself because they embody an agreement which in the words of section 29 of the 
Contract Act is one, the meaning of which is not certain or capable of being made 
certain. The second reason is that if the appellant falls back upon the Ogiginal* 
cause of action in 1930 although he cam rely upon Ex. A as an acknowledgment 
of indebtedness given by the respondent’s predecessor in 1933 that will afford him 
only a further three years in which to file his suit, and the suit being filed in 1938 
is barred by limitation. . : 


It is contended on the first question that section 29 of the Contract Act does 
not apply and that it will be possible for the Court after scrutinising the various 
registered notices and other evidence in the case to give some intelligible meaning 
to the expression “ after deductions as would be agreed upon.” It seems to us how. 
ever that the Court is not called upon to decide between conflicting claims put 
in by both sides as to the meaning of a document. Section 29 contemplates that 
that meaning shall be clear on the*face of it. e very first illustration given in 
the section is of an agreement by A to sell to B a hundred tons of oib That agreement 
is held in the illustration to be void for uncertainty, though it might be argued: 
that it was open both to A and B to go into the witness bex and give evidence from 


a kanaka ng a 
* Appeal No, 466 of 1941. 7th August, 1944, 
3 29 


Appellant* 
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which it would not be beyond the power of the Court to arrive at the actual truth 
regarding an agreement which has been so vaguely expressed. It has been clear 
from the arguménts before us that there are two very obviously different views 
in regard to the interpretation of the final few words of Ex. A. It has been claimed 
by Mr. Venkatarama Sastriar on behalf of his client that the real meaning of the 
phrase is that if in fact there had been no agreement regarding a reduction at any 
time before suit, and if the money had become pafyable the full amount of Rs. 12,600 
could be claimed. There is also another and, in our opinion, more plausible inter- 
pretation that Rs. 12,600 was intended to be the maximum beyond which in no 
circumstances could the appellant’s predecesor claim, and that some deduction 
was contemplated by both parties as being certain. However, the parties have 
expressed this matter in a language with which they were not very familiar in so 
vague a fashion that in our opinion there can be no doubt that the learned Judge 
was right in holding that the suit based upon the terms of this document must fai 
by reaspn of section 29 of the Contract Act. 

The next gestion is whether the plaintiff can sue upon the original cause of 
action, and this is a question merely of limitation. It is argued that because in 
the acknowledgment which the respondent’s predecessor gave in 1933 there is also 
a clear promise to pay and that that payment is deferred until a further period 
of two years, therefore no suit could have been filed even upon the original cause 
of action by,the appellant’s prédecessor between 1933 and 1935. In support of this 
contention we were referred to'the judgment of Lord Wrenbury in Spencer v. Hemmerde:1 

“Thus if he writes, ‘I acknowledge the debt and will pay it to you six months hence’ the 
implied promise which would be a promise to pay forthwith, is superseded by the express promise 
to “pay six months hence,’ and an action cannot be brought until the six months have expired.” 

Whatever may be the case in England, the question of limitation has been codi- 
fied in this country in the Limitation Act and it seems to us that an acknowledg- 
ment can be used to extend tht period of limitation only to the extent which the 
Limitation Act itself permits. The language of section 19 of the Act is clear that where 
thert is an acknowledgment of liability the result which follows is that the fresh 
period of limitation shall be comptted from the time when the acknowledgment was so 
sighed. ‘There can be nedoubt we think that the learned District Judge is right also 
in holding that any suit based upon the original cause of action in 1930 is barred 


by limitation. = . 

In the result this appeal must fail and is dismissed with costs. 

B.V.V. e —___— *` Appeal dismissed. 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
è PRESENT :—MR. JUSTICE HIAPPELL. 

The Public Prosecutor, Madras .. Petitioner® 
* D. 
Rathina Pillai j j .. Respondent. 


a 

Madras Borstal Schools Act (V of 192@)—Ofence under section 379, Indian Penal Code—Detention in 
Borstal School for one year—sSentence to run in addition to detention in senior certified school—Legatity. 

The accused was convicted by the Secotd Class Magistrate of Trichinopoly of an offence under 
section 379, Indian Penal Code, and sent to the Sub-Divisional Magistrate of Trichinopoly for action 
to be taken by him under the Madras Borstal Schools Act. The Sub-Divisional Magistrate sentenced 
him to be detained in the Borstal School for one year and directed that the sentence should be served 
consecutively with the sentence of two years’ detention in a Senior Certified School which the accused 
was already undergoing. 6 

Held, that under section 8 of the Borstal Schools Act, a sentence of less than two years’ detention 
could not be imposed and that the Act made no provision for sentence to be served consecutively. 

~ Sentence of two years’ detention in Borstal School after taking into account the detention in the 
Senior Certified School substituted. ; 


Petition undersections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the Sub- 


1. (1922) 2 A.C. 507 at p. 537. 
* Cr. R. G. No. 4:2 of 1944. 24th August, 1944. 
(Cr. gR. P. No. 416 of 1944). 
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Divisional Magistrate, Trichinopoly, dated 23rd February, 1944, in G. C. No. 79 


of 1944. 
The Public Prosecutor (V. L. Ethiraj) in person. 


Respondent not represented. 


The Court made the following ; 

OrpvER.—The accused to whom this reference relates was convicted by the 
Second Class Magistrate of Trichinopoly of an offence under section 379 of the 
Indian Penal Code and sent to the Sub-Divisional Magistrate of Trichinopoly for 
action to be taken by him under the Madras Borstal Schools Act. The Sub- 
Divisional Magistrate sentenced him to be detained in the Borstal School for one 
year and directed that the sentence should be served consecutively witH the sentence 
of two years’ detention in a Senior Certified School which the accused was already 
undergoing. Under section 8 of the Borstal Schools Act, a sentence of less than 
two years’ detention cannot be imposed and the Act makes no provision for sentences 
to be served consecutively. The reference must therefore be accepted and there 
will be substituted for the sentence passed by the Sub-Divisional Magistrate a 
sentence of two years’ detention in a Borstal School. The accused has already 
more than a year of the sentence which he is undesgoing in the Senior Certified 
School to serve and consequently the sentence of two years now imposed will mean 
in effect that he will undergo some months of detentiqn less than if he had had to 
serve the sentence of one year imposed by the Sub-Divisional Magistrate, Trichino- 
poly, after the expiration of the sentence he is already undergoing in the Senior 
Certified School. 

B.V.V. — Sentence varied. 


[PRIVY COUN CIL] ° 
[On appeal from? the High Court of Judicature at Lahore.] 
PRESENT :—LoRD RUSSELL OF KILLOWEN, LORD JUSTICE GODDARD AND SIR 


MADHAVAN NAIR. . > o 

Mohindar Singh o .. Appellanik * 
U. ; : i 

Ramindar Singh and another .. Respondents. 


Arbitration—Parties to appeal appointing arbitrator ““ for settlement of all our disputes”? and asking Court 
to refer the case to urbitr@ion—Court referring “the case” to arpitration—Scope of reference—Arbitrator could 
deal with whole dispute and was not restricted to deciding whether the judgment appealed against was right—Civil 


Procedure Code (V of 1908), schedule I, para 15. 

Where the parties to an appeal appointed a layman as an arbitrator “ for settlerment of all our 
disputes in this case” and prayed that the ae casé may be handed over to the said arbitrator, and 
the Court referred the case to arbitration, the subject of the submission to arbitration is the whole 
dispute and not merely the matter of the appeal. Even if the decision of the arbitrator was not one e 
that a Court or a lawyer arbitrator could have given the alidity of the award cannot be impugned, 


S. P. Khambatia for Appellant. Š 
Sir Thomas Strangman, K.C. and J. M. Parikh for Respondents. 
Their Lordships Judgment was delivered by ° ° 


Lorp JUSTICE GODDARD.— This appeal is froma judgment and decree ofthe High 
Court at Lahore upholding the award of an arbitrator dated December 11, 1937. 
The circumstances under which the arbitration came to be held are that in the year 
1931 the present appellant took proceedings in the Court of the Senior Subordi- 
nate Judge at Amritsar claiming possession of 132 kanals of land which he alleged 
were sold to him by the first respqndent who was originally the sole defendant. 
His case was that the land had been bought for him by Ujagar Singh, as benamidar, 
for the sum of Rs. 15,500, and this person was subsequently atided as a second 
defendant. The defendant’s case was that he had never sold anything to the-° 
plaintiff ; he had sold the occupancy but not the propfietary rights in his land 


————— ee 


R * P, G. Appeal No. 36 of 1942. 19th April, r44. 
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to Ujagar Singh who was a real purchaser and not a benamidar for the plaintiff 
but who had practised a fraud upon him. Then*he said that under a threat of 
criminal proceedings Ujagar had. cancelled the sale deeds and the money which 
had passed was returned. Ujagar Singh filed a written statement denying that the 
land was sold to the plaintiff or that he (Ujagar) was benamidar for him. It was 
not till August, 31, 1936, that judgment was giyen m the suit. It was tried before | 
the Subordinate Judge, Third Class at Amritsar, who found for the plaintiff. He 
found that the sale to Ujagar Singh was benami, that the plaintiff was the real 
purchaser, that the defendant had received Rs. 15,500 as the purchase price and 
that no fraud was proved, but disapproving of the plaintiff’s conduct in several 
respects he awarded no costs. On October, 1 1936, the first defendant appealed 
to the Court*of the District Judge and on February 3, 1937, the plaintiff filed a 
cross-objection as to costs; but on November 27, 1937, the parties came to an 
agreement to refer their disputes to arbitration and petitioned the-Court to remit 
the appeal to the arbitrator*they had chosen. The agreement is in these terms : 

‘© We the parties, of our own accord have appointed S. Amar Singh, Police Inspector, G. I. A., 
Railway Police, Lahore, as our sole arbitrator for settlement of all our disputes in this case. We 


therefore pray that the appeal case may be handed over to the said arbitrator. The award given by 
him shall be accepted by us without any objection.” 


- The same day the Court made an order in these terms : 


“This case is referred to the arbitration of S. S. Sandra Amar Singh, Inspector of Police, Lahore, 
He would submit his award by December 13, 1997.” ; 

The parties attended before the arbitrator on December 6 and 8 and were 
represented by counsel. It is to be observed that the arbitrator was a relation, 
a second cougin, to both parties. According to the evidence of the arbitrator he 
gave both parties an opportunity of calling evidence, but they did not desire so to do 
but seem to have read to him the papers in the case and to have gone into all the 
facts from the beginning of the dispute between them. On 11th December the 
arbitrator made his award. He awarded that the land should be given to the 
defendant, the present first respondens and ordered him to pay back Rs. 15,000 by 
two instalments. In substance therefore he cancelled the sale and put the parties 
back ‘into their original position except as to the difference between Rs. 15,500 and 
Rs, 15,000. : 


The appellant here filed objections to the award in the Court of the District 
Judge. The only objection material for the purpose of his appeal was that the 
arbitrator was bound to find whether or not the title to the land had passed to the 
appellant and that he had no jurisdiction to award him money instead of land. 
Compendiotsly, his contention was that the arbitrator could only deal with the 
appeal and decide whether the judgment of the learned Subordinate Judge was 

e right, whereas the respondent contended that the whole dispute between them was 
referred to the arbitrator, though noMoubhis award would in one way or another 
have to dispose*of the appeal. The Additional District Judge decided in favour of 
the validity of the award but remitted the matter to the High Court as it involved 
a sum of Rs. 15,000 which was beyond his jurisdiction. On December 18, 1939, 
the High Court delivered judgment, upholding the award and it is from this judgment 
that the present appeal is brought. 


Their Lordships are of opinion that the subject of the submission to arbitration 
clearly was the whole dispute and not merely the matter of the appeal, and the 
order of the Court referring the matter confirms this view. Had the parties meant 
only to refer the appeal it would have been quite easy to say so, but the words 
they have used indicate that the whole case was to be heard de novo by the arbitrator 
who was tb settle “ all our disputes in this case.” It is hardly probable that had 

. the parties intended to refer only the question whether the judgment of the learned 
Subordinate Judge was right they would have selected a layman as their arbitrator, 
whereas, if, weary of the delay involved in litigation, they- wanted a decision. on 
the merits it was quite natural for them to select an arbitrator of equal relationship 
to both of them. who from the position that he held might be trusted to give an 
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impartial decision. True the decision he gave was not one that a Court could 
have given, nor was it one th&t perhaps would have been given by an arbitrator 
who was also a lawyer. But for better or worse they chose to submit their disputes 
to a relative whom they trusted and who was not a lawyer, and he has given just 
the sort of award that might be expected from a lay arbitrator in the circumstances. 
In their Lordships’ opinion there is no ground for impugning the validity of this 
award and they will humbly advise His Majesty that this appeal should be dismissed 
with costs. 
Solicitors for Appellant: T. L. Wilson & Co. 


Solicitors for Respondents: Hy. S. L. Polak & Co. 


K.S. — Appeal dismissed. 
° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. Justice HAPPELL. E 
‘Appukutti Chettiar . ° .. Petitioner* 


_. Defence of India Rules (1939), rule 81 (4)—Criminal Procedure Code (V of 1898), Section 517—Prohi- 
bitory order under Defence of India Rules from exporting chillies—No provision in order for confiscation of property 
—Order of confiscation illegal—Section 517, Criminal Procedur Codg cannot be invoked. 


The clear meaning of rule 81 (4) of the Defence of India*Rules is that the property in respect 
of which the offence is committed may be forfeited by order of the Court only if the order promul- 
gated under rule 81 (2) had so provided. Section 517 of the Criminal Procedure Gode is incon- 
sistent with rule 81 (4) and cannot be invoked by reason of Section 3 of the Defence of India Act, 
to enable a Magistrate to exercise powers which rule 81 (4) does not give him. 


Where a person attempted to export chillies out of a district in contravention of an order of the 
Collector under rule 81 (2) of the Defence of India Rules prohibiting export withgut license and the 


order contained at that time no provision for confiscation of the property forming the subject 
of the offence; 


” 


Held, that the Magistrate,had no furisdiction to pass 4h order confiscating the property under 
section 517, Criminal Procedure Code. 


Narasimha’ Chettiar v. Emperor, (1943) 2 M.L.J. 500 explained. : 
Petition under sections 435 and 439 ef the Criminal Procedure Code, 1898, 


praying that the High Court will be pleased to revise the fudgment of the Coutt of 
the Sub-Divisional First Class Magistrate, Kollegal, in G. C. No. 40 of 1943. 


G. R. Fagadisan and 7. R. Alwar Naidu for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following š 


OrDER.— The petitioner in this criminal revision case was convicted by the 
Sub-Divisional Magistrate of Kollegal of an offence under rule 81 (4) *of the Defence 
of India Rules and sentenced to pay a fine of Rs. 50. The learned Sub-Divisional 
Magistrate also directed that a cart load of chillies which was the subject-matter 
of the offence should be confiscated. The propriety of the conviction is tot now 
canvassed but it is contended that the order of confiscation is ilkegal. 


On the 16th July, 1943, the Collector of Coimbatore made an order under 
rule 81 (2) of the Defence of India Rules inethese terms : 2 


“ On and after 19th July, 1943, no person shall export chillies by road or rail from any place . 
within the limits of the Coimbatore District to any place outside the limits of the said district within 
the Madras Province except under and in accordance with the terms of a permit from the Collector 
of this district or any other officer specially authorised by him in this behalf.” 


It was for attempting to export chillies from out of the Coimbatore district in 
contravention of this order that the petitioner was convicted. Rule 81 (4) provides 
the punishment for a contravention of any order made under rule 81. It states : 

“ If any person contravenes any order made under this rule, he shall be punishable with imprison- 
ment for a term which may extend to three years or with fine or with boths and if the order so pro- 


vides apy Court trying such contravention may direct that any property in respect of which the Coyirt 
is satisfied that the order has been contravened shall be forfeited tp His Majesty.” 





* Cr]. R? C. No. 324 of 1944. 28th July, 1944. 
(Cri. R. P. No. 303 of 1944). ° 
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The Collector’s order of the 16th July, 1943, did not provide for the confiscation 
of the chillies in respect of-which the order might be contravened. An amendment 
to the order of the 16th July, providing that the Court might order confiscation 
was issued by the Collector of Coimbatore on the 2gth June, 1944. The offence, 
however, with which this case is concerned was committed on 12th October, 1943, 
so that on that date the Court under the provisions of rule 81 (4) had no power 
to order the confiscation of chillies exported in*contravention of the order of 16th 
July, 1943. The Magistrate did not refer to any provision of law which authorised 
him to make the order of confiscation, but the learned Public Prosecutor argues 
that he had authority to make the order under the provisions of section 517 of the 
Criminal Procedure Code which will apply to property befgre the Court in cases 
under the Defence of India Rules in the absence of express language to the contrary. 
Learned counsel for the petitioner, on the other hand, points to the terms of section 3 
of the -Defence of India Act which provides that : 


“aiy rule made under secti@n 2 and any order made under any such rule, shall have effect 
notwithstanding anyYthing inconsistent therewith contained in any enactment other than this Act or 


| in any instrument having effect by virtue of any enactment other than this Act” 


and argues that if rule 81 (4) is read with this section, it is clear that full effect 
must be given to the provisiogs of rule 81 (4) notwithstanding that section 517 


„of the Criminal Procedure Code is inconsistent therewith. In support of his conten- 


tion learned counsel for the petitioner has referred me to a decision of a Bench of 
the Bombay High Court in Emperor v. Gulamali Bin Husaint. In that case, it was 
held, having regard to the provisions of Section 3 of the Defence of India Act, that 
the Chief Presidency Magistrate of Bombay had no jurisdiction to make an order 
confiscating a sum of Rs. 8,900 lawfully seized by an officer of customs under the 
Defence of India Rules, which under sub-rule (6) of the rule go-B has to be disposed 
of in such manner as the Centyal Government may by general or special order 
direct notwithstanding the provisions of section 517 of the Criminal Procedure 
Code.. The case is a stronger one than the case now under consideration, since 
the question really was whether an grder made by a Magistrate under Section 517 
of the Criminal Procedyre Code displaced an ‘order otherwise validly made by a 
Customs Officer under the Defence of India Rules.’ It was, however, definitely 
stated that having regard to the provisions of section 3 of the Defence of India Act, 
the rule prevailed over section 517 of the Criminal Procedure Code. In Warasimha 
Chettiar v. Emperor?, Kuppuswami Ayyar, J., held that an order of confiscation 
of the coins in respect of which an offence had been committed ‘under rule go (3) 
could properly be made under section 517 of the Criminal Procedure Code. Rule 
go (3) however, makes no reference at all to confiscation, and the basis of the decision 
is that the operation of section 517, Criminal Procedure Code, is not excluded 
merely because section 2, sub-section (3) of clause (iti) of the Defence of India Act 
enables, the Government to make proyision for confiscation. Rule 81 (4) unlike 
Rule go (3), does make provision for confifcation, and the clear meaning of the 
rule is that the property in respecé of which the offence is committed may be for- 
feited by order of the Court “‘ if the order so provides *” but not otherwise. Section 
517, G@riminal Procedure Code is, tlHerefore, inconsistent with rule 81 (4) and if 
it is invoked to enable a Magistrate to exercise powers which rule 81 (4) does not 
give him, rule 81 (4) will not have effect as contemplated by section 3 of the 
Defence of India Act. In my opinion, the Magistrate had no jurisdiction to pass 
an order confiscating the property under séction 517, Criminal Procedure Code. 
The order of the Magistrate confiscating the chillies is set aside, and the sale price 
of the chillies now in deposit in the Magistrate’s Court will be handed over to the 
petitioner. The conviction of the petitioner and the sentence of fine imposed on 
him are confirmed. , 


e KC. — Order varied. 


"= 





1. (1941) 43 Bom.L,R. 872, 2. (1943) 2 M.L.J. 500. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — SIR VERE Mockert, Officiating Chief Justice AND MR. JUSTICE 
Kupruswami AYYAR. 3 


Krishnaveni Ammal and another E Appellants” 
U. . 
M. D. Soundararajan (deceased) and others .. Respondents. 


Specific Relief Act (I of 1877), section 42—Applicability—Transfer by debtor of his prope ty to his wife and 
daughter—Suit by a creditor who had not attached the property for bare declaration that the transfer is benami— 
Not maintainable—Transfer of Property Act (IV of 1882), section 53—Not applicable. 


Where one of the creditors filed a suit for a declaration that certain transfers made by his debtor 
to his wife and daughter were benami in nature for the purpose of defrauding the treditors, 


e Held, that the suit is not within section 53 of the Transfer of Property Act, and it is not a suit 
to which section 42 of the Specific Relief Act applies. Nor can an ordinary declaratory suit lie in 
the circumstances of the case as the plaintiff is neither entitled to any legal character nor to any right 
in the suit property. e j 


K. R. M. A. Firm by their agent Meyappa Chettiar v. Maung Po Thein, (1926) I.L.R. 4 Rang. 22 
Maung Ba Maung v. Maung Be Yin, I.L.R. (1940) Rang. 59 (F.B.), approved. 
On appeal from the judgment of Chandrasekhara Aiyar, J., dated 17th August, 
1942, and passed in the exercise of the ordinary ¢riginal civil jurisdiction of the 
High Court in C. S. No. 109 of 1941. ° ` 


N. Subramanyam, E. R. Krishnan and R. Rajagopal Iyengar for Appelkants. 
C. R. Rajagopalachari and M. A. Srinivasan for Respondents. 
The Court delivered the following 


JUDGMENTS: The Officiating Chief Fustice —In these connected appealsthe first respon- 
dent filed a suit C. S. No. 109 of 1941 against Elayaperumal Naicker as first defendant, 
his wife E. Balammal as second defendant and hia daughter Krishnaveni Ammal 
as third defendant. There was also a claim against one Nataraja Pillai, the fourth 
defendant, the first defendant’s clerk, relating to the transfer of a motor car. «The 
second and third defendants appeal and sq fas as they are concerned the form of 
the suit was for a declaration that ‘certain alienations mage in favour of the wife 
and daughter respectively were benami in nature for the purpose of defrauding 
the first defendant’s creditors. The learned trial*Judge, Chandrasekhara Aiyar, J., 
decreed the suit in favour of the plaintiff and the third defendant appeals in O.S.A. 
No. 79 of 1942 and the second defendant in O. S. A. No. 8 of 1943. The form of 
the plaint, and this is made clear by the prayér, is for a declaration that the pro- 
perties transferred to the appellants were benami in nature. Paragraph 5 states 
that the transactions are benami and fictitious. This means that, the plaintiff 
alleges not that there was an actual tran$fer to the defendants but that there was 
only a transfer in form, the actual property remaining with the transferor. The 
learned Judge has so found. Accordingly the learned Judge held that seqion 55 
of the Transfer of Property Act had no application, it not being 2 transfer binding 
between the parties. It was therefore not voidable at the instance of the creditor. 
The plaint, however, as already stated, proceeds on the basis that there was no real 
transaction, the transfers being benami, that is to say, in the name of the wife and the 
daughter, but the property actually remaining with the husband. 


The appellants have contended before us that following upon this finding the 
learned Judge should have dismissed the suit and that section 42 of the Specific 
Relief Act could not be called in aid by the respondent in the absence of facts attraet- 
ing the provisions of Order 21, rule 63 of the Civil Procedure Code. ‘The appellants 
argued that for these reasons the guit could notebe regarded as a declaratory suit. 
It is not suggested that any claim or objection had arisen for investigation within 
the meaning ofrule 63. The learned Judge, however held that section 42 was not ex- 
haustive, and thatthe suit although not withinsection 53 of the Transfer of Property 
Act would lie apart from the provisions of section 42 ofthe Specific Relief Act. 


a aaraa 
* O, 5, As, Nos. 79 of 1942 and 8 of 1943. gth Augusts 1944, 
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That the provisions of section 42 are not exhaustive is well. established by 
authority : Robert Fischer v. The Secretary of State for India in Council1, Ramachandra 
Rao v. Secretary of State for India? and Secretary of State for India v. 
Subbarao®. In each, of those cases on the facts the defendants had challenged a 
substantive right of the plaintiff. In Robert Fischer v. Secretary of State of India 
the plaintiff, prayed for a declaration that.an order of the Government 
to his prejudice be declared invalid. In Ramachandra Rao v. Secretary of State for 
India*, a suit for a declaration, that an order debarring one from acting as vakil 
for another in a village Court.was void, was held to be maintainable, though not 
covered by section 42 of the Specific Relief Act. In the latest Madras decision, 
the Secretary of State for India v. Subbarao®, Beasley,.C.J. and Bardswell, J., held that 
a suit by a karnam for a declaration, that an order of the Board of Revenue was 
invalid zs being to his prejudice, was maintainable although not comprehended by 
section 42 of the Specific Relief Act. At page 755 Bardswell, J., discusses the question 
as to what extent section 42 if not exhaustive of declaratory suits and he refers to the 
decision of the Privy Council in Sheoparsan Singh v. Ramnandan Prasad Narayana 
Singh*, At page 704 of the Privy Council case, Sir Lawrence Jenkins makes the 
following observations regarding section 42 : 

A A plaintiff coming under this section must, therefore, be entitled to a legal character or to a 

right as to property. Can these plaintiffs predicate this of themselves? Clearly not; and this is, 
in effect, stated in the plaint, where they described themselves as entitled to Bachu Singh’s estate 
in case of an intestacy after the death of the defendant widows.” 
Sir Lawrence Jenkins went on to say that the suit must fail at the very outset, the 
plaintiffs not being clothed with a legal character or title which would authorise 
them to ask for a declaratory decree sought by the plaint. In Ramakrishna v. Narayana” 
Napier, J., htld that although section 42 was not intended to be exhaus- 
tive, declaratory relief would not be given in respect of rights arising out of a contract 
affecting only the pecuniary relationship betweén the parties unless there were 
exceptional circumstances to take it out of the ordinary rule. ‘The learned Judges 
at page 83 stated that no such case had been brought to their notice. In Sheoparsan 
Singh v. Ramnandan Prasad Narayan Singh, referred to above their Lordships refer to 
Kathama Nachiar v. Dora’singha Tevar®, wherein it is stated that reversionary suits 
were in a special class and had been entertained by the Courts ex necessitate rei. 


It is well to consider the exact allegations of the plaintiff in his plaint. The 
effect of the plaint may be stated as follows: Paragraph 3 alleges that the first 
defendant owes the plaintiff a large sam of money in respect of which he, the plaintiff, 
had filed C. S. No. 121 of 1939 in the High Court. Paragraph 4 alleges the first 
defendant was heavily indebted to various creditors. Paragraph 5 and following 
paragraphs allege the transfers by the first defendant to his wife and daughter, the 
subject of the suit. Such facts are of almost daily occurrence in the various Courts 
af this Presidency and the usual' and proper remedy in such circumstances would 
have been for the plaintiff to apply to the C8urt for an order for attachment before 
judgment. Had ‘he obtained suchean order, he could have attached the properties 
transferred to the wife and daughter as being the properties of the first defendant. 
That would have been a perfectly lo&ical course in that he alleges in paragraph 5 
that the transfers were made in the name of the wife and daughter. It may be added 
that the decree in C. S. No. 121 of 1939 was not passed until November, 1941, so 
that, at the time of this plaint the plaintiff was in no different position from any 
other creditor of the first defendant. I an? of opinion that this suit does not lie 
and should have been dismissed. It was clearly not within section 53 of the Transfer 
of Property Act as with respect the learned Judge rightly held. It is 
not, I consider, a suit to which section 42 of the Specific Relief Act 
- applies. There is no authority for the proposition that on the facts such as these 

an ordinary declaratory suit can lie. If it were so, the Courts would be flooded 


I. (1898) L.R. 26 I.A. 16: LL.R.22 Mad. 4. (1916) 31 M.L.J.77: L.R. 43 LA. gr: 
270 (P.G.). LL.R. 43 Cal. 694 (P.C.). 

2. (1915) I.L.R. 39 Mad. 808. 5. (1914) 27 M.L.J. 634 ; I.L.R. 39 Mad. 80. 
3- (1938) 65 M.L.J. 186 : I.L.R. 56 Mad. 749. 6. (1875) L.R. 2 LA. 169, 191. 
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with suits by creditors attacking jransactions made by debtors. As already stated 
the machinery of the Code relating to attachment before judgment, Order 38, rules 5 
to 13 is available to creditors. In such proceedirigs, if adopted, for example in this 
case, it would have been for the present appellants to establish their title and very 
probably a suit could have been properly instituted under Order 21, rule 63 of the 
Civil Procedure Code. e ; 


Whilst the exact facts of this case are not covered by authority in this High 
Court, there are two decisions of the High Court of Rangoon on the topic. In 
K. R. M. A. Firm by their agent Meyappa Chettiar v. Maung Po Thein * the 
plaintiffs in the suit claimed a declaration of their right to attach certain properties in 
execution of a decree in another suit. The learned Judges, observing that the suit 
before them did not fall within the provisions of Order 21, rule 63, proceeded to 
distuss the applicability of section 42 of the Specific Relief Act. They noted that 
the plaintiffs had'not adopted the remedy by attachment. e At page 24 there appears 
the following observations : ° . 

“ Before appellants can succeed they must show that they have a right ‘ as to the property’ in 
suit. The only right which they claim is a right to attach that property under a decree for money. 
They do not claim that they have themselves any title to the property or to any part of it. All that 
they are seeking to establish is that their judgment-debtors have waghts as to the properties.” l 
They held that the suit was rightly dismissed since the, plaintiff claimed no right of 
his own in the property. More recently in Maung Ba Maung v. Maung Be Yin’, a 
Full Bench of the Rangoon High Court considered the following question : 

“ Can a creditor sue under section 42, Specific Relief Act, for a bare declaration that a transfer 
has been made by his Judgment-debtor fraudulently with intent to defeat or delay his creditors, or 


must he sue for cancellation of the deed of transfer either as his sole remedy or as 2 relief further 
to that declaration ?” 


The learned Judges held that K. R. M. A. Firm by gtheir agent Meyappa Chettiar v. 
Maung Po Thein? was rightly decided. They discuss cases within section 42 of the 
Specific Relief Act where the suit for a bare declaration could only lie when the 
plaintiffis entitled to any legal character or to apy tight as to any property. Dunkley, 
J- at page 71 observes : i K a 
“ Tt is essential to bear in mind the distinction between a substantive right and a right which 
is conferred by rules of procedure. The right of a judgmentecredijpr to attach the property of his 
jJudgment-debtor is a mere procedural right, conferred by the Civil Procedure Code. It is not a 
substantive right as to the property, and therefore cannot give rise to a right of suit under section 42 
of the Specific Relief Act.” | 
I respectfully agree with the decisions in both K. R. M. A. Firm by their agen 
Meyappa Chettiar v. Maung Po Thein! and Maung Ba Maung v. Maung Be Yin?. 


It is true, as laid down in the various decisions'to which I have referred, that 
the general view is that section 42 of the Specific Relief Act is not exhaustive, but 
there is no authority for the proposition that.a suit for a declaratory decree will 
lie when the plaintiff is neither entitled fo any legal character nor to any right In 
the suit property. To return to the judgment of thgir Lordships, Sheoprasan Singh v. 
Ramnandan Prasad Narayan Singh®, their Lordships repeat the warning given in Sree 
Narain Mitter v. Krishan Soondary Dasseet, where it was stated 3 , 

“ There is so much more danger in India than here of harassing and vexatious litigation that 
the Courts in India ought to be most careful that mere declaratory suits be not converted into a new 
and mischievous source of litigation.” 

I consider that this suit should have beem dismissed for exactly the same reason sea 
given by their Lordships in Sheoparsan Singh v. Ramnandan Prasad Narayan Singh? to 
which reference has already been made, namely, because the plaintiff in the appeals 
before us is clothed with neither a legal character ndr title to the suit property I will 
conclude by adding that their Lordships after noticing the facts in relation to the 
plaintiff’s legal position did not even discuss whether the suit wold lie aliundt. 


C—O ee a ana a aa aa 


1. (1926) I.L.R. 4 Rang. 22. LL.R. 43 Cal. 705 at 694 (P.C.). 
2. rp (1940) Rang. 59 (F.B.). 4. (1872) L.R. I.A. Supp. Vol. 149, 162. 
3. (1916) 31 M.L.J. 77: L.R. 43 LA. gt: l ° 
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For the above reasons I consider that these appeals should be allowed with 
costs against respondents 3 to 7 and the suit dismissed without costs. 


Kuppuswami Ayyar, 7.—I agree. 
K.S. og — Appeals allowed. 
[FEDERAL COURT OF INDIA.) 


PRESENT :—Sir Patrick Spens, Chief Justice, SIR S. VARADACHARIAR AND SIR 
MUHAMMAD ZAFRULLA Kuan, JJ. 


In the matter of the powers of the Federal Legislature to provide for the levy 
of an Estate Duty in respect of property, other than agricultural land, passing 
upon the death of any person : . 

° and : 

In the matter of a Reference under section 213 of the Government of India 

Act, 1935." ö 
Government of India Act (1935), section 213 and schedule VII, List I, Entry 56—Federal Legislature if 
competent to make a law for levy of Estate Duty in respect of property, other than agricultural land, passing 


upon death—Such a levy if falls within any of the Lists in schedule VII—Construction of entry 56 in List 1— 
Reference under section 213— When could be made and answered. 


On a reference by the Governer-General under section 213 of the Constitution Act as to whether 
the Federal Legislature has the power to make a law providing that upon the death of any person 
there shall pe levied an Estate Duty in respect of property, other than agricultural land, passing 
upon his death, ii 

Held (per Spens, C. J. and Varadachariar, J.) that the Federal Legislature has no power 
to make a ba providing for the levy of “Estate Duty” of the nature and with the incidents of Estate 
Duty under the English Law and that the levy of such Estate Duty is not a matter included in any 
of the Lists'in the seventh schedule to the Constitution Act. 


- . Held further, that when Parliament has thought fit to enact section 213 of the Constitution Act 
it is not for the Court to insist on the inexpediency of the advisory jurisdiction. The fact that the 
catia referred relate to future l&islation cannot by itself be regarded as a valid objection to the 
reference. : 


e It would no doubt make the task of the Court easier and perhaps enable it to give a more specific 
and useful opinion, if in these*cases theeCoyrt could have before it not only questions intended to 
ipdicate the pith and substance of the proposed legisl&tion but also a draft notification to be issued 
under section 104 and a dfaft bill to be introduced to carry out the proposals. A perusal even of the 
machinery sections may often be usefyl and sometimes even necessary to elucidate the scope of the 
charging section—and this is p&rticularly so in cases of ambiguity. i 

Held also, that it cannot be said that the word “ succession ” used in entry 56 of List I which 
speaks of ‘ duties in respect of succession to property” is capable of comprehending every kind of 
passing of property intended to be com@rised in the question under referencé: ‘The expression 
“in respect of” in the entry indicates that “ succession ” is the subject-matter of the taxation and 
not merely the occasion. There is more reason and justification for placing a limited construction 
on entry 56 m List 1 than the wider one. | 

Per Zafrulla Khan, J.—Advisory jurisdiction is a jurisdiction, the exercise of which on all occasions 
must be a matter of delicacy and caution. Unlike section 4 of the Judicial Committee Act, 1833, and 
section 60 of the Canadian Supreme Court Act, 1906, section 213 of the Constitution Act does not 
make it obligatory upon the Court to arrive at a @etermination of the questions referred to it. 

Though the procedure in regard tq the reference to the Federal Court has, as far as possible, been 
approximated to a judicial hearing and determination of the questions referred, the advisory opinion 
is not in the nature of a judicial pronouncgment and the Constitution Act does not make an opinion 
appealable to His Majesty in Council. Nor is it binding on the Governor-General. Whether the 
pronouncements of the Court in an advisory opinion could be regarded as “law declared by the 
Federal Court ” within the meaning of section 212 of the Constitution Act, so as to be recognized as 
binding on Courts in British India appears to be open to serious doubt. 


The expression “Estate Duty” is not a term af art and carries no precise connotation. A law 
enacting that upon the death of a person there shall be levied a duty in respect of property passing 
upon the death may well be so framed as to be completely covered by entry No. 56 of the Federal 
List, even upon a narrow construction of the term ““ succession ” used in that entry. 

Sir Brojendra Mitter, Advocate-General of India (S. M. Sadig, Advocate, Federal 
Court, with him), instructed by K.Y. Bhandarkar, Agent, for the Governor-General. 
Motilal Setalvad, Senior Advocate, Federal Court (G. N. Joshi, Advocate, 


Federal Court, with him) instructed by K. Y. Bhandarkar, Agent, for the Governor- 
General in Council. 








* Shecial Reference No. 1 of 1944. a5th August, 1944. e 
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Dr. Narain Prasad Asthana, Advocate-General of the United Provinces (Baij 
Nath Sahai, Advocate, Federal C8urt, with him), instructed by Raizada Sumair Chand 
Jain, Agent, for the United Provinces. 


M. Hidayatullah, Advocate-General of the Central Provinées and Berar (R: 
Kaushalendra Rao, Advocate, Federal Court, with him), instructed by B. Banerji, 
Agent, for the Province of the Central Provinces and Berar. 


Sir Allah Krishnaswami Aiyar, Senior Advocate, Federal Court (N. Rajagopala 
Iyengar, Advocate, Federal Court, with him), instructed by Ganpat Rai, Agent, as 
Amicus Curiae. 


The Court delivered the following 


Opinions: The Chief Fustice—The opinion which I am about to deliver 
isthat of my brother Varadachariar and myself. 


This is a Reference made by His Excellency thg Governor-General gander 
section 213 of the Constitution Act. The questions referred are 4. 

“ (1) Has the Federal Legislature power to make a law providing that upon the death of any 
person there shall be levied an estate duty in respect of property, other than agricultural land, passing 
upon the death ? 

(2) If the Federal Legislature has such power, has it also the, power to make a law providing 
that for the purposes of the aforesaid duty— į : 

(2) ‘ Property passing upon the death’ shall be deemed to inglude— ; 

(i) Property passing either immediately on the death or after a specified interval, either certainly 
or contingently, either originally or by way of substitutive limitation ; 

(ii) property of which the deceased was at the time of his death competent to dispose ; 

(iii) property in which the deceased or any other person had an interest ceasing on the death of 
the deceased, including, in particular, a coparcenary interest in the joint property of a Hindu family 
governed by the Mitakshara School of Law ; 

|. (iv) property transferred by, the deceased as a gift in contefhplation of death or within a specified 
period before death ; 

(v) property passing under any settlement made by the deceased whereby an interest in swch 
property for life or any other period determinable by rgfergnce to death was reserved to the settlor ? 

(b) The situs of movable property shafl be such as may be specifigd in the law or prescribed 
by rules made under the law. . 

(3) If the Federal Legislature has not the powers refewed tg in questions (1) and (2), is the 
levy of such duties a matter not included in any of the lists in the seventh schedule to the Govern- 
ment of India Act, 1935? 

(4) If the Federal Legislature has the power referred to in question (1) but not all the powers 
referred to in quéstion (2), is the levy of a duty on those clasfes of property mentioned in question (2) 
in respect of which it has not such powers a matter not included in any of the lists in the seventh 
schedule to the Government of India Act, 1935 ?” 


. 
Notice of the Reference was given to the Government of India and to the Provinces 
and we have heard arguments from counsel for the Governor-General and the 


Governor-General in Council and from the Advocates-General of the United ° 


Provinces and the Central Provinces and Berar. Atour instance, Sir Alladi Krishna- 
swami Aiyar was instructed to appear as amicus turie and present what may be 
called the tax-payer’s point of view. We are indebted to all the learned counsel 
for the assistance that they have rendered. e ° 

The circumstances in which the Reference has been made and the form of the 
questions referred have led to some discussion at the Bar as to the proper course 
to be adopted in this case. Two particylar features of the situation are :— 

(1) that the questions relate to contemplated legislation and not to the 
validity or operation of a measure already passed ; and 
(2) that the main question referred, namêly, Q. (1), contains only very 
limited information as to the nature of the tax proposed to be leyied. ° 


It may bé stated at the outset that when Parliament has thought fit to enact section . 


213 of the Constitution Act, it is not in our judgment for the Court to insist on the 
` inexpediency (according to a certain school of thought) of the advisory jurisdiction. 
Nor does it assist to say that the opinions expressed by the Court on the questions 
referred “ will have no more effect than the opinions of the law officers”: Attorney- 


236 THE MADRAS LAW JOURNAL REPORTS. [1944 


General for Ontario v. Attorney-General for Canadat. ‘That is the necessary result of 
the jurisdiction being advisory. A = 
The fact that the questions’referred relate to future legislation cannot by 


‘itself be regarded as a valid objection. Section 213 empowers the Governor-General 


to make a reference when questions of law are “ likely to arise.” It has been urged 
upon us in the present instance that the reference has become particularly necessary 
because of a suggestion that the proposed legislation requires to be made possible 
by a notification to be issued by the Governor-General under section 104 of the 
Constitution Act. Such a notification can be issued if the subject-matter of the 
proposed legislation is not enumerated in any of the Lists in Schedule VII to the 
Act. As the issue of a notification under section 104, therelty adding to the Lists in 
Schedule VII, is regarded as a matter of some gravity, it seems to have been assumed 
by the Joint Parliamentary Committee that before issuing such a notificatien, 
the Governor-General would ordinarily take the opinion of the Federal Court as 
to wifether the proposed legislation is not covered by any of the entries in the Lists 
and this is what the Governor-General has thought fit to do in this case. In this 
class of cases, the reference should, in the very nature of things, be made before 
the legislation has been introduced and the objection based upon the hypothetical 
character of the questions cam have no force. We may, however, add that instances 
were brought to our notice in which references had been made under the corres- 
ponding provision in the Canadian Supreme Court Act when the matter was at the 
stage of a bill. 

It would no doubt make the task of the Court easier and perhaps enable it 
to give a more specific and useful opinion, if in these cases the Court could have 
before it not only questions intended to indicate the pith and substance of the 
proposed legislation but also a draft notification to be issued under section 104 and 
a draft bill to be introduced ib carry out the proposals. 

Hence it is that the form of the questions in this case has caused us greater 


‘difficulty. When we deal with the questions themselves, it will be seen that we have 


geen obliged to make certain agsutiptions and reservations in answering them. 
observed in Attorn®y-General for Ontario v. Attorney-General for Canada®, the neces- 
sity for making such reservations may arise in particular cases and the proper course 
for the Court to adopt in such cases is to make its report with such,reservations 
as may be found necessary. 

On behalf of the Governor-General in Council, counsel snvited us to answer 
questions (1) and (2-a) in the negative and questions (3) and (4) in the affirmative. 
This is slightly different from the position taken up in the statements filed on behalf 
of the Governor-General in Council, but in a matter of this kind, we are not dis- 
posed to attach much importance to this circumstance. He contended that nothing 
like the proposed tax was mentioned in Lists IJ and III of the Seventh Schedule 
to ‘the Constitution Act and that the onlg relevant entry in the first list, namely, 
entry No. 56, could not, on its grue interpretation, be held to authorise the levy of 
the proposed tax. He drew our attention to some of the English decisions in which 
the distinction between a Successfon Duty and an Estate Duty had been clearly 
indicated and asked us to apply the same test here and hold that the proposed 
Estate Duty was not a duty “in respect of succession to property” within the. 
meaning of that phrase in entry No. 56. Pressed with difficulties arising out of the 


_meagreness of the information containedein the questions as to the nature of the 


proposed tax, he contended that the language of questions (1) and (2) was enough 
substantially to represent the charging sections of the proposed Act, that taken with 
the description “ Estate Duty “in question (I); the questions gave sufficient infor- 
mation fot the purpose of the present Reference and that other sections of the Bull 


“would only be machinery provisions. Finally he asked us to express our opinion 


on the assumption thatswhat was proposed to be levied was a tax similar in all 
material respects to the Estate Duty imposed in England by the Finance Act of 1894 .. 


Nee aaa 


1. (tg12) A.C. 571 at p. 589. ` 2. (1910) A.C. 27. 
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(and its later amendments) as interpreted and explained by the decisions of the 
English Courts thereon ; and he referred to the observations of Rigby, L.J., in 
Earl Cowley’s case} and to the decisions in Winans v. Attorney-General? and Nevill v. 
Inland Revenue Commissioners? as clearly showing that the proposed.tax was essentially 
different from a succession duty and was not therefore covered by the phraseology 
used in entry No. 56 or any other eatry in the lists in Schedule VII. 


The Advocates-General of the United Provinces and of the Central Provinces 
and Berar contended that the proposed tax fell within the ambit of entry 56 of List I 
and that question (1) and even question (2), to a great extent, must be answered in 
the affirmative. They urged that the term “ succession ” is one of wide and general 
import, as comprehensive as the expression “‘ passing upon the death ” in question 
(1) and that there was no justification for limiting its interpretation by reference 
tothe distinction drawn in England between Succession Duty and Estate Duty. 
This distinction; they said, was merely the result of the history of this group of 
taxes in England and of the co-existence of the two kin&s of duties. They issisted 
that a constitutional enactment should be liberally interpreted so as to give the 
fullest scope and effect to the language employed and avoid as far as possible an 
inference of an intention to withhold essential powers of taxation from the Indian 
Legislatures. They pointed out that when Parliament had thought fit to provide 
in section 137 that Succession Duty, though collected by the Central Government, 
should form part of the revenues of the Provinces, it would not be right fa attribute 
to Parliament an intention that this provision could be defeated by levying a similar 
tax under a different name or on a different basis. Referring to a recommendation 
made in 1924-25 by the Indian Taxation Enquiry Committee in favour of the 
levy of Estate Duty in India, they argued that it was unlikely that the power to impose 
this duty was not conferred by the Constitution Act passed some years after that 
recommendation. Lastly, they pojnted out that wraters on Political Economy and 
Public Finance and several énactments in Canada and Australia used the expressions 
“ Death Duties,” “ Inheritance Taxes,” and duties or taxes on “ succession’ to 

include both the Succession Duty and the Estate Duty of the English Law. As 
` regards question (2), they contended ‘that, if the Indian Legislature had the power 
to levy Succession Duty in the wide sense contended for by them, it must also be 
held to have the power to enact provisions requifed te make the exercise of that 
legislative power effective and to prevent evasions of the taxing statute. Many of 
the categories in the sub-heads forming question (2-a), they said, would, on this 
principle, be within the competence of the Indian Legislature. In respect of that 
portion of sub-clause (zi) of question (2-a) which relates to Coparcenary Interest 
in Mitakshara joint families, they relied on the judgment of this Court jn In re The 
Hindu Women’s Rights to Property Act* as concltisive in support of the view that survivor- 
ship is also a form of succession. 


Sir Alladi Krishnaswami Aiyar, at gne stage, namely, in the case filed by him, ° 
supported the contention that “the answer to the first questionemust be in the 
negative,” because “an Estate Duty as such co@ld not be comprehended within 
the scope of the power conferred by the item ” (that is, entry No. 56) and there was 
no other entry in List I or List III capable of being construed as authorising the 
levy ofsuchaduty. In his statement in reply, he referred to the American, Canadian 
and Australian decisions relied on by the. Government of the Central Provinces in 
its case and submitted “ that it is unsafe to rely on American, Australian or Canadian 
analogies and that the Court must reach its conclusion on a proper interpretation of 
the meaning of the expression “ duties with respect to succession”? in item 56. 
During the arguments before the Court, he stated that further examination of the 
question in the light of the arguments urged on behalf of the United Provinces and 
the Central Provinces rather inclined him to the view that the word “ succession ” 
in entry*56 of List I could, without any undue straining of its significance, be held» 

6 
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to include all cases of “ passing of property on death” and that the entry could 
therefore be held to comprehend both “‘ Succession Duties ”? (in the narrow sense) 
and “ Estate Duties.” He instanded the case of a Hindu reversioner being spoken 
as “ succeeding ” to the estate on the death of a widow, though the widow had 
only a “limited interest” and the reversioner has been held not to claim under 
her. He invited our attention to the report of the Percy Committee (the Federal 
Finance Committee of 1932) and to the White Paper on Constitutional Reforms? 
where the expression ‘‘ Death or Succession Duties ” is used and he asked us to read 
it as implying that in the opinion of the authors both the expressions “ Death Duties ” 
and “Succession Duties’? were of the same comprehensive significance. He 
reiterated the argument based by the Advocate-General of the Central Provinces 
on section 197 and he apprehended that if the “ Estate Duty ” and the “ Succession 
Duty ” should be held to be two different duties, there might be practical difficulties 
and conflicts in their levy in view of the financial- scheme adopted by the Consti- 
tution*Act. We do not feel that the illustration derived from the case of the Hindu. 
widow and the reversioner is likely to be very helpful. The “ woman’s estate ” 
under the Hindu Law is an anomalous conception created by a long course of 
decisions in an attempt to reconcile various conflicting interests. Nor is the passage 
cited from the Percy Committee’s Report calculated to throw much light on the 
question. There is nothing to indicate whether the authors thought that the two 
duties weré one and the same or were different. Anyhow, there remains the fact 
that the Constitution Act did not employ that composite expression but only the 
expression “ duties in respect of succession probably taken from item 2 in List I 
of the Devolution Rules of 1920. Our conclusion must therefore rest on the weight 
to be given te the other contentions urged before us. 

* With reference to the form of question (1), we feel that we are at some dis- 
advantage by reason of itsinadequacy. It may generally be true to say that questions 
(1) and (2) correspond to the charging sections of the proposed Act; but a perusal 
even of the machinery sections may often be useful and sometimes even necessary 
to elucidate the scope of the charging section : see Colquhoun v. Brooks,” Rex v. Lovttt,® 
Aftorney-General for British Columbia v. McDonald Murphy Lumber Co.+ and Commissioner 
of Stamps, Straits Settlements v. Oei Tjong Swan*’—and this is particularly so in cases of 
ambiguity : Provincial Treasurer ofAlbertav. Kerr®. The expression “ property passing 
upon death” in the question might not be inappropriate even to denote cases 
of succession (in the limited sense) if the other provisions of the Act indicate only a 
Succession Duty in the English sefise. Reference has no doubt been made in the 
question to “ Estate Duty,” but it may be doubted whether it is permissible as a 
matter of interpretation to import into this country, merely from the use of that 
expression, all the incidents associated with that tax in the English financial system— 
see the observations in Commissioner of Stamps, Straits Settlements v. Oei Tjong Swan? 
‘as to the connotation of the expressien “ Estate Duty ” used in the Straits Settle- 
ments Ordinance considered in that case and as to the danger of using decisions 
on an Imperial statute in the i®terpretation ofa colonial measure. See also the 
observation of Lord Robson in Rex y. Lovitt’, where, dealing with the tax imposed 
by a’Canadian enactment, he said: “ although called a succession duty , the tax 
here in question was laid on the corpus of the property.” Ina Queensland statute 
referred to in Archibald v. Commissioners of Stamps®, the Queensland Legislature had 
(as pointed out by O’Connor, J.) though adopting the words of the English section, 
used them in a different context and as part of a different scheme of assessment 
from that contained in the English Act. As we are not, however, confined strictly 
to a question of interpretation of the terms used in the Reference and as counsel for 
the Governgr-General in Council has expressly invited us to give our opinion on 
the assumption that the tax referred to in the Reference as proposed to be levied 
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is one resting on the same essential basis and having the same essential incidents 


as Estate Duty in the English 18w, we are prepared to express our opinion on 
that assumption. : 


It is true that the difference recognised in England between the Succession 
Duty and the Estate Duty is, to some extent, due to the history of those taxes in 
that country. But it does not follow therefrom that the difference does not also 
rest on a real and important difference in the bases on which they rest. It is likewise 
true that in some Canadian and Australian statutes the expression ‘‘ Succession 
Duty” has been employed to denote or to include what would be Estate Duty in 
the English law; but these were instances in which very little turned on the 
difference between the two kinds of imposts ; the expression was generally found 
in the “ Short Title ” of the enactment or taken from it. Similarly the*principle of 
“ aggregation ” ahd the principle of “ progression ” (or graduated scale) associated 
with the Estate Duty have sometimes been adopted even in respect of Succession 
Duty ; they cannot, therefore, be.made the basis of differtntiation begween thé two. 
It is also to be noted that though economists and writers have dealt with “ Succession 
` Duty” and “ Estate Duty ” under the headings “ Death Duties’, “ Inheritance 

Taxes,” and “ Duties on Succession ” it cannot be said that they did not recognise 
a real distinction between Succession Duty and Estate Duty. There are certain 
common features justifying the treatment of both these methods of taxation under 
one head ; but the distinctive features are also notede Thus F indlay Shirras in 
his “ Science of Public Finance "—p, 524-—classifies Death Duties or Inheritance 
‘Taxes “under two categories, an estate tax levied on the inheritance as a whole, and 
a succession duty or share tax on the separate portions going to the different benefi- 
ciaries.” He adds that both categories have their peculiar characteristics and proceeds 
to indicate them, observing that the Estate Duty is a more productive and efficient 
source of revenue while the Inheritance Tax may begaid to be the more equitable, 
There is one feature common to both taxes, namely, that the occasion for the levy is 
the death of a person ; but while Succession Duty has reference to the acquisitien 
of the property by the successor and generally takes into account the extent of the 
`- benefit derived by him and other corfsiderations relevant fram that point of view, 

the Estate Duty has reference to the value of the property constituting the estate 
of.the deceased and is independent of the questior as to who takes it. Thus the 
distinction drawn in the English decisions between Estate Duty and Succession Duty 
seems to correspond substantially to a distinction in principle and basis recognised 
by writers on.Econtmics. The Members of the Indian ‘Taxation Enquiry Com- 
mittee themselves recognised it ; see paragraph 356 of the Report. The judgments 
in Provinical Treasurer of Alberta v. Kerr! and in some of the earlier cases therein 
referred to will also show that that distinction may have a material bearing upon 
the classification of taxes into “ direct” and “indirect” and upon the decision 


of .questions relating to the territorial Jurisdiction of legislatures imposing esuch °. 
taxes. 7 


d 

The argument based upon the improbabilitye of Parliament having withheld 
the power to levy such a tax when framing the constitution in 1935 has no great 
force. Section 104 has been enacted to meet ‘that very diffioulty. That section 
has also some bearing on the argument founded on section 1 37; the Governor- 
General may by a notification under section 104 confer the power even on a Pro- 
vincial Legislature. If, however, the situation cannot be satisfactorily met in 
that way, the matter must, of course, go before Parliament. As regards the recom-= 
mendation of the Taxation Enquiry Committee, it seems to us that it must be taken 
along with the difficulties pointed out in the repor} itself as standing in the way of 
the immediate introduction of such £ tax into this country. The recommendations 
made as to the preliminary steps necessary might well have created the impression 
that it would be some time before the tax could be introduced, if at all, . 


Recognising that there are real and substantial differ&nces between Succession 
and Estate Duties, we now address ourselves directly to the question : in what sense 


; 1. (1933) A.C. 710. 
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is the word “ succession” used in entry 56 of List I which speaks of “ duties in 
respect of succession to property.” Our attentiĝn was drawn to the meaning of 
the word “ succession ” in dictionaries and law lexicons and it was contended that 
the word was capable of comprehending every kind of passing of property intended 
to be comprised in question (1). We are by no means satisfied that this is so. 
Assuming, however, that the word “ succession ” by itself is capable of a wide 
significance, can it bear any such meaning in the expression “succession to property,” 
especially when it is read in the light of other indications derivable from the Lists 
in the Seventh Schedule? The Indian Succession Act broadly divides the subject 
of “ succession ” into “ testamentary ” and “‘intestate” succession; and the ordinary 
meaning of succession is the transmission, by law or by the will of man, to one or 
more persons of the property and the transmissible rights and obligations 
of a deceased person. That this is the sense in which “succession” is used in 
the Lists in Schedule VII is indicated by the collocation of the,words “ wills’, 
“ intestacy ” and “ succession ” in entry 7 of List III. Entry 21 in List IJ con- 
tains a corresponding provision in respect of “ agricultural land” ; and it speaks 
of “ transfer, alienation and devolution ” (entry 21 corresponds not only to entry 7 
of List IIL but also to entry 8; ‘hence it deals with transfers inter vivos as well as 
testamentary dispositions and devolution). It is only reasonable to assume that 
entry 56 in List 1 and entry 43 in List II, which authorise the levy of duties in respect 
ef succesgron, refer us back,to the succession and devolution provided for elsewhere 
in the Schedule. The use of the word “to” in the expression “ succession. to 
property ” lends some support to this view. How different from this is the concept 
of a duty which [in the words of Rigby, L.J., in Earl Cowley’s caset] has no reference 
to or implication of a relation of predecessor and successor or the existence of a 
succession. So far as legislative practice is concerned, there can, we think, be no 
doubt that in England, wherg the distinctions between the two duties were well- 
known, a power to impose duties “ in respect of succession to property” would be 
regarded as most inaptly worded if it was intended to include a power to impose 
an estate duty. Ifin India there were any conflicting legislative practice, we should 
t reliance on the English practice. But if there be any legislative 


` not place any great rear 
practice at all in India’ it is to be found generally in the use of the word “ succession ”’ 


e, in the narrower sense. For reasons indicated earlier in this opinion, we do not think 
that legislative practice in other Dominions or States is relevant for oum purpose. 
e The expression “ in respect of” in entry 56 is also not without significance. 


It indicates that the ““ succession “is the subject-matter of the taxation and not merely 
the occasion. It may be that the amount of the tax is fixed or regulated with respect 
to the value of the property but the subject-matter of the tax is not the property 
but the succession. The significance of this distinction is brought out in Provincial 
Treasurer of Alberta v. Kerr”. A tax of which the subject-matter is the “ succession ” 
“ cannet be held to be the same as a tax which “ has no relation to the accession to 
the property of a deceased person ”—as th@Estate Duty is described by Lord Gorrell 
to be: Winans v. Attorney-Generaf®. It is perhaps right to add that at the present 
stage we approach the question only from the point of view of ascertaining the 
robuble intention of.Parliament. When a Court is called upon to pronounce actual 
° legislation ultra vires, the viewpoint becomes slightly different ; because, though the 
intention of the Constitution Act is even then the test, the presumption in favour of 
validity—weak as it may sometimes be—inclines the Court to put as wide a cons- 
4ruction as possible on the words used in® the enactment. In our opinion, there 
is more reason and justification for placing a limited construction on entry 56 of 
List I than for adopting the wider construction suggested. 
Counsel for the Governor-General in Cofincil referred to entry 55 in List I 
only tosay that iteis not appropriate todescribealevy in the nature of Estate Duty. 
e We agree in this view ; and, as the other counsel appearing before us did net suggest 
anything to the contrary; we do not think it necessary to discuss the entry at any 
ie ase: ets aeRO nS SAE 
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length. Entry 13 in List III and the cognate entry 51 in List II are equally in- 
appropriate. Both Estate Dut¥ and Succession Duty may be collected in the 
orm of stamps and in some countries legislation relating to Estate Duty and SUC- 
cession Duty is included in Stamp Laws ; but the duties themselves are in their 
nature different from stamp duties (see Bastable’s Public Finance, Bk. IV, Ch. IX, 
S. 1). The express mention of “duties in respect of succession” in the lists in 
Schedule VII is itself an indication that the entry relating to “‘ Stamp Duties ” 
was not intended to comprise duties of the other kind. 


If the first question is answered in the negative, it will not be necessary to answer 
the second question which has been framed on the assumption that the Federal 
Legislature has power to impose the proposed tax. It seems, however, desirable 
to make a few observations with reference to the arguments advanced by the 
Advocate-Gener'al of the Central Provinces and Berar in respect of this question. 
The expression.“ shall be deemed to include” is the method of introducing astatutory 
fiction, so as to enlarge the scope of a preceding provision in the,statute. “ While 
it is true that the grant of legislative power in respect of a certain subject-matter 
will carry with it certain accessory or incidental powers, including a power to 
enact provisions to make effective the exercise of the main power or to prevent 
evasion of the law enacted under that power, provisions of this kind are substantially 
different from provisions calculated to extend the scope of the main power itself 
by a statutory fiction. It is bound to be a question of much difficulty—and one 
which, in our opinion, could only usefully be attempted when the legislation has 
taken much more final form—to determine whether the various provisions set out 
in question (2) (a) can be regarded as “ incidental” or “ accessory ” in the sense 
above explained. ° 


The point raised by question (2) (b) does not turn on the construction of the 
Lisis in Schedule VII but en section 99. The legilature may, within limits, have 
the power to define the situs of movable property for the purposes of an Act but 
the validity of such legislation will depend upon its conforming to the provisions 
of section 99 of the Constitution Act. The question does not, therefore, admit 
of a general answer and counsel for the Governor-Genesal in Council did Rot 
accordingly invite us to answer this question. There is nothing in List II of Sche- 
dule VII to cover the proposed duty. "8 


We are, therefore, of the opinion that the answers to the questions comprised 
in the Reference gre as follow :— 


(1) The Federal Legislature has no power to make a law providing for the 
levy of “ Estate Duty ” of the nature and with the incidents of Estate Duty under 
the English Law. ° 


(2) The question does not arise in view of the answer to question (1). 

(3) & (4) The levy of Estate Duty gf the kind above referred is not a° 
matter included in any of the lists in the seventh schedule to the, Government of 
India Act, 1935. ° 


Our brother Zafrulla Khan finds himself unable to express any opinion on the 


questions referred. A report will, therefore, be made to His Fxcellency in accord- 
ance with the opinion of the majority. 


Kafrulla Khan, 7-—Consultation of Judges by the ‘Executive has been the 
subject-matter of much controversy at the hands of text-writers, jurists and Judges. 
The attempts made by the first two Stuart Kings of England which were charac“ 
terised by Sir Edward Coke as “ auricular taking of opinions ” from the Judges and 
which eventually led to his own removal from his high office were to a large extent 
responsible for the bias which is noticeable throughout the judicial history of England 
against such consultation. These attempts were regarded as irfterference by the 
Executive with the proper exercise of their judicial function by the Judges and as ° 
_ tending to undermine their independence. To-day the Crown has come to occupy 

an impersonal and detached position and the independence of Judges has been 

secured by mens of such effective safeguards that any suggestion of such a sugpicion 

attaching to a reference made by the Executive to the Judiciary may perhaps be 
31 
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disregarded. That does not mean that the exerqse of advisory jurisdiction, even 
in pursuance of provision made in that behalf in modern statutes, may not often 
be attended with great inconvenience, occasion embarrassment and result in pre- 
judice to the rights of future litigants. It is a jurisdiction the exercise of which.on 
all occasions must be a matter of delicacy and caution. 

That the prejudice against obtaining adwisory opinions from Judges is still 
very strong in England may to some extent be gathered from the protests made 
in the House of Lords in April, 1928, to a clause contained in the Rating and 
Valuation Bill of that year whereby it was proposed that in certain events the 
Minister of Health may submit a substantial question of law to the High Court 
for its opinion thereon. The condemnation of the clause was so vigorous that the 
Government thought it wise to abandon it. On the other hand, section 4 of the 
Judicial Committee Act, 1833 (3 and 4 William IV, c. 41), provides: “It shall 
be lawful for His Majesty to refer to the said Judicial Committee for hearing and 
consideration any such otfer matters whatsoever as His Majesty shall think fit ; and 
such Committee shall thereupon hear and consider the same ; and shall advise 
His Majesty thereon in manner aforesaid.” 

Section 60 of the Canadian Supreme Court Act, 1906, empowers the Governor- 
General in Council to refer ¢mportant questions of law touching certain matters 
to “the Supreme Court for hearing and consideration., The Supreme Court is 
bound to. éntertain and answer the reference, and the opinion of the Court upon 
such reference is subject to appeal to His Majesty in Council. 


The Supreme Courts of the Canadian Provinces and several of the States 
Supreme Courts in the United States have been invested with similar jurisdiction. 
The Supreme Court of the United States has consistently refused to pronounce 
advisory opinions upon abstract questions of law on the ground that to do so would 
be incompatible with the positon that it occupies in the Constitution of the United 
States. 


“ The Permanent Court of International Justice was invested with competence 
to deliver advisory opinions by Article 14 of the Covenant of the League of Nations 
which provided : ° 


“The Court shall be competent to,hear and determine any dispute of an international character 
which the parties thereto submi? to it. The Court may also give an advisory opinjon upon any 
dispute or question referred to it by the Council or by the Assembly.” 


It has given advisory opinions on several occasions with very beneficent results. 
Professor Felix Frankfurter (nbw Mr. Justice Frankfurter of the Supreme Court 
of the United States) expressed himself on the subject of advisory opinions on legis- 
.. lative propesals twenty years ago in the following terms :— 


“ The whole milieu of advisory opinions on proposed bills is inevitably different from that of 
litigation contesting legislation. However much provision may be made on paper fo.’ adequate 
e arguments (and experience justifies little reliance) advisory opinions are bound to move in an unreal 
atmosphere. The impact of actuality and the interBities of immediacy are wanting. In the attitude 
of Court and countel, in the vigor of adequate representation of the facts behind legislation (lamen- 
tably inadequate even in contested litig&tion) there is thus a wide gulf of difference, partly rooted in 
psychologic factors, between opinions in advance of legislation and decisions in litigation after such 
proposals are embodied, into law. Advisory opinions are rendered upon sterilized and mutilated 
issues. Let any one, for instance, compare the adverse opinion of the Massachusetts Supreme Court 
upon the constitutionality of municipal coal and wood yards with the opinion of the Supreme Court 
sustaining such legislation ; the adverse opinion of the Massachusetts Court on prohibition of trading 
stamps with the opinion of the Supreme Court sustaining such legislation ; the adverse opinion of the 
Massachusetts Court on the States power to provide for dwelling houses with the opinion of the 
Supreme Court sustaining such legislation. These are samples taken from the Court in which, pre- 
sumably, advisory opinions have been rendered under the most favourable circumstances.” 


He concluded with the warfiing : ° 


“Jt must be remembered that advisory opinions are not merely advisory opinions. ‘They are 
ghosts that slay.” 1 


Writing in 1931, Professor Carleton Kemp Allen expressed himself as follows — 


“ The whole notion of ‘ consultation ” of the judiciary is, by'hypothesis, a contradiction which 
requires exceptional justification. The Judge does not sit in the seat of justice in order to be consulted, 


1. 37 Harvard Law Review, pp. 1005-1008. 
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but in order to decide an issue. If, then, he is to be ‘ consulted,’ his advice must be one of two things. 
Either it is mere opinion, subject to tye same limitations as any other opinion—-namely, that the 
person advised may or may not, at his option, follow the advice ; in this case it is not easy to see the 
advantage of imposing this additional duty on judges . « . Or, in the alternative, it is (like the 
fictitious ‘ advice’ of the Judicial Committee) opinion of such a peculiarly authoritative nature that 
it is not, and is not intended to be, really opinion at all, but judgment disgui8ed as opinion. There 
seems to be no cogent motive for extracting opinions from the Bench except to give them an authority 
which cannot belong to any lesser opinion. e If, then, this opinion is really judgment, it is open to the 
extremely serious objection that it is anticipatory of actual facts, which are of infinite complexity, 
and upon which all judgment, in the sense of the application of principle to circumstances, must 
depend. . . . . No abstract principle of interpretation laid down in advance by the Courts 
could be, or at all events ought to be, more than a guide for the decision of subsequent cases. It is 
therefore either superfluous, or else it is a signpost with a pointing finger in which we may read a 
gesture, not of direction, but of command or of threat.” 1 


In Attorney-General for Ontario v. The Hamilton Street Railway Company®, their. 
Lordships of the Judicial Committee in an appeal from Canada declined to answer 
certain questions with the following observations :— 


“They are questions proper to be considered in concrete cafes only, and opinions ewpressed 
upon the operation of the sections referred to, and the extent to which they are applicable, would be 
worthless for many reasons. They would be worthless as being speculative opinions on hypothetical 
questions. It would be contrary to principle, inconvenient, and inexpedient that opinions should 
be given upon such questions at all. When they arise, they must arise in concrete cases, involving 
private rights ; and it would be extremely unwise for any judieial tribunal to attempt beforehand 
to exhaust all possible cases and facts which might occur to qualify, cut down, and override the operation 
of particular words when the concrete case is not before it.’ ° à 


The desirability and utility of advisory opinions is supposed to have been 
stressed by Lord Loreburn in the judgment of the Judicial Committee delivered 
by him in Attorney-General for Ontario v. Attorney-General for Canada®. A perusal of the 
judgment however would make it quite clear that in that case the Judicial 
Committee were concerned (as indeed was bound to be the case) not with the wisdom 
of the Canadian provision in respect of advisory gpinions, but with the question 
whether that provision had been validly enacted by the Canadian Parliament. 
The very first sentence of the judgment runs :— 


“ The real point raised in this most important case is whether or not an Act of the Dominion 

_ Parliament authorising questions either of law or of facto Be put to the Supreme Court and requiring 

the judges of that Court to answer them on the request of the Governor in Council is a valid enactm@nt 
within the powers of that Parliament.” . 


At page 582 of the Report Lord Loreburn thus sets*out the gist of the arguments 
advanced on behalf of the Provinces :— 


“ Broadly speaking, the argument on behalf of the provinces proceeded upon the following lines. 
They said that the power to ask questions of the Suprem®@ Court, sought to be bestowed upon the 
Dominion Government by the impugned Act, is so wide in its terms as to admit of a gross interference 
with the judicial character of that Court, and, therefore, of grave prejudice to the rights of the 
provinces and of individual citizens. Any questios, whether of law or fact, it was &@rgued, can be 
put to the Supreme Court, and they are required to answer it, with their reasons. Though no direct 
effect is to result from the answer so given, and no right or property is thereby to be adjudged, yet, 
say the appellants, the indirect result of such a proceeding may be and will be most fatal. hen the 
opinion of the highest Court of Appeal for all C4hada has been given upon matters both of law and of 
fact, it is said it is not in human nature to expect that, if the same matter is again raed upon a concrete 
case by an individual litigant before the same Court, its members can divest themselves of their pre- 
conceived opinions ; whereby may ensue not merely distrust of their freedom from prepossession, 
but actual injustice, Inasmuch as they will in fact, however unintentionally, be biassed. ‘The appel- 
lants further insist that although the Act in question provides for requiring argument, and directing 
that counsel shall be heard before the questions are answered, yet the persons who may be affected 
by the answers cannot be known behorehand, and therefore will be prejudiced before the Supreme 
Court has arrived at what will virtually be a determination of their rights.” 


On this he observes (p. 583):— ` 


“This view, which was most powerfully presented, has a twofold aspect. It may be regarded 
as a commentary upon the wisdom of such an enactmegt. With that this Board is in no sense 
concerned. A Court of law has nothing to do with a Canadian Act of Parliament, lawfully passed, 
except to give it effect according to its tenor. No one who has experience of judicial daties can doubt 
that, if an Act of this kind were abused, manifold evils might follow, including undeserved suspicion 
of the course of justice and much embarrassment and anxiety to the judges themselves. Such con? 
siderations are proper, no doubt, to be weighed by those who make #nd by those who administer the 
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laws of Canada, nor is any Court of law entitled to suppose that they have not been or will not be 
duly so weighed. So far as it is a matter of wisdom or policy,4t is for the determination of the Parlia- 
ment . . . . It cannot be too strongly put that with the wisdom or expediency or policy of 
an Act, lawfully passed, no Court has a word to say. All, therefore, that their Lordships can consider 
in the argument under review is whether it takes them a step towards proving that this Act is outside 
the authority of the Canadian Parliament, which is purely a question of the constitutional law of 
Canada.” 


Viscount Haldane, L.G. in Attorney-General for British Columbia v. Attorney-General 
jor Canada? observed as follows: 
“ Tt is clear that questions of this kind can be competently put to the Supreme Court where, as 


in this case, statutory authority to pronounce upon them has been given to that Court by the Dominion 
Parliament. The practice is now well-established, and its validity was affirmed by this Board in the 


recent case of Attorney-General af Ontario v, Aitorney-General of the Dominion®. It is at times 


attended with inconveniences, and it is not surprising that the Supreme Court of 
the United States should have steadily refused to adopt, a similar procedure, and 
should have confined itself to adjudication on the legal rights of litigants in actual 
controversies. But this refusal ig based on the position of that Court in the Constitution of 
the United States, position which is different from that of any Canadian Court, or of the Judictal 
Committee under the statute of William IV. The business of the Supreme Court of Canada is to do 
what is laid down as its duty by the Dominion Parliament, and the duty of the Judicial Committee, 
although not bound by any Canadian statute, is to give to it as a Court of review such assistance as 
is within its power. Nevertheless, under this procedure questions may be put of a kind which it is 
impossible to answer satisfactorily. “Not only may the question of future litigants be prejudiced by 
the ‘Court laying down principles in abstract form without any reference or relation to actual fact, 
but it may {uf out to be practicagly impossible to define a principle adequately and safely without 
previous ascertainment of the exact facts to which it is to be applied. It has therefore happened that 
in cases of the present class their Lordships have occasionally found themselves unable to answer all 
questions put to them, and have found it advisable to limit and guard their reply. It will be seen 
that this is so to some extent in the present appeal.” 


The view taken by different Lords Chancellor and Judgesin the Judicial 
Committee of the advisability of having recourse to provisions for obtaining advisory 
opinions on abstract questions*f law was revealed by Lord Haldane in the House 
of Lords during the debate on clause 4 of the Rating and Valuation Bill to which 
I have made reference earlier. He there said : 

“ The Dominion of Canada got into the habit many years ago, before my time, of passing Acts 
submitting abstract questions for the opinion of the Supreme Court of Canada, and then, by a special 
clause, to the Privy Council here. The Privy Council was not bound to hear those questions, and 
said so, but the Privy Council, from the desire to be helpful, did get into the practice of entertaining 
them, and the King in Council pronounces upon them when they come. I have had a loħg experience 


of these questions. I have decided scores and scores of them, and anything more unsatisfactory and 
more mischievous I do not know. 


s “a 
You get a perfectly general question Drought up, without reference to specific facts—or, at least, 


`~ there are no specific facts which enable you to deal exhaustively with the case ; and then what happens? 


I have heard Lord Chancellor after Lord Chancellor say : “ We decline to answer the whole of the 
questions which are put tous. To do so would be to decide ahead, to go into regions which we cannot 
survey, and embarrass at every turn private litigants who come hereafter.” 3 


„At a later stage, he said : 


“TP referred on the last occasion to the*liking @vhich had grown up in Canada for submitting 
abstract constitutional questions to the Courts there and ultimately to the Privy Council. In m 
opinion experience of that course has le® to enormous inconveniences, and successive Lords Chancellor 
have objected to and denounced it. The late Lord Herschel! said some strong things about it, and 
at times refused to give an opinion. The‘late Lord Loreburn was even stronger, and other Lords 
Chancellor and other Judges in the Judicial Committee have expressed themselves without restraint 
upon a system which they deemed to be very mischievous. It was mischievous because it invited 
the Court to go beyond the particular case which it had to decide and to say things beyond the facts 
to which the decision would be applied, which might prejudice future suitors,” 4 


s s $ 
Ün the same occasion, Lord Merrivale observed : 


“I want to say two or three words more with regard to the position of His Majesty’s Judges in 
this matter. It is no part of the business of His Majesty’s Judges, and never has been part of their 
business, at any rate since the Act of Keni to habe any advisory concern in the acts of the 
Administration or to take part in advising the Administration. The natural effect of associating 
them with the Admijfistration and attaching to them the responsibility for conclusions which are 

eput forward by the Administration will be to weaken the authority of the J udiciary. It can have no 
other effect . . . . Why should the Judges be brought in by this side-wind to help the Exe- 


Se, 


1. (1914) A.C. 153 at p. 162. 3. 70 H.L. Deb., 5 s., Gol. 629-690. 
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cutive to carry on their business, to Bana the Law Officers and to relieve the Executive of respon- 
sibility as to decisions that they ought*to arrive at upon the law ?”2 


Lord Carson said : : 


have got judgment ; that is what the Courts say.’ Anything more mischievous I cannot imagine.” 8 

Nevertheless, in 1935 Parliament thought it wise to incorporate section 21 3 
in the Constitution Act. We must take it, therefore, that in the opinion of Parlia- 
ment, in spite of the criticism to which provisions of this nature had been subjected, 
it, was desirable that the Governor-General should be enabled to refer to the Court 
questions of law which in his opinion were of such a nature and of such public 
importance that it was considered expedient to obtafh its opinign upor® them. 
It is to be observed that unlike section 4 of the Judicial Committee Act, 1833 and 
section 60 of the Canadian Supreme Court Act, 1906, section 213 does not make 
it obligatory upon the Court to arrive at a determination of the questions referred 
to it: In re Allocation of Lands and Buildings situate inet Chief Commissioner’s Province? 


The Court is to report after such hearing as it thinks fit and every report must 
be made in accordance with an opinion delivered in open Court with the concurrence 
of the majority of the Judges present with liberty to a Judge who does not concur 
to deliver a dissenting opinion. Thus the procedure has, as far as possible, been 
approximated to a judicial hearing and determination of the questions referred. 

An advisory opinion on the other hand is not in the nature of @ judicial pro- 
nouncement and the Constitution Act does not make an opinion appealable to His 
Majesty in Council. Nor is it binding upon the Gevernor-General. Whether the 
pronouncements of the Cotrt in an advisory opinion could be regarded as “ law 
declared by the Federal Court ” within the meaning of section 212 of the Constitution 
Act, so as to be recognised as binding on (oyrts in British India appears to be 
open to serious doubt. The very fatt that the subject of advisory opinions is dealt 
with in a section later than section 2192 is in itself an indication that an advisory 
opinion would be no more than an opinion. The rearginal note to section 213 


indicates that the whole procedure merely constitutes “ consultation? between 
the Governor-General and the Court. l 


Questions that may be referred to the Couft for its opinion under section 213 
may fall under different categories, with reference to their nature and subject- 
matter and to the stage at which and the form in which they are referred. It may 
be that, for instance, in the case of a dispute between the Centre and a Province, 
questions may be referred that have reference to concrete matters in controversy, 
between the Governments and it may he possible to proceed to their determénation 
against that background. In a case of that description, the Court may not be faced 
with any difficulty having relation merely to the subject-matter or form of the 
Reference. . i 

The Court has already answered References relating to "two enactments, one 
passed by a Provincial Legislature and the other by the Central Legislature, which 
shows that where the Court is called upon to deliver an advisory opinion with refe- 
rence to existing legislation, it might þe able to do so, subject to such reservations 
and qualifications as the nature of the questions referred might necessitate. This 
is not, however, to be taken to mean that in all cases of completed legislation, the 
Court would be able to deliver an opinion. That must always depend upon the 
nature of the questions and the material available for their determination. 


In the present case we are concerned not with an existing law but with a legis. 
lative pfoposal. That the proposal is of a fiscal nature merely enhances the diffi- 
culty of pronouncing upon it in advance. I will not go so far as to suggest that 
ee ee eee 
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no legislative proposal could usefully form the subject of a reference and opinion 
under section 213, but I do apprehend that it wotild be possible for the Court to 
pronounce upon such a proposal with, confidence only in exceptional cases. A 
reference relating tp a legislative proposal must in a large number of cases be enve- 
loped in a thick fog of hypothesis and uncertainties and an opinion delivered thereon 
could only rest upon a forest of assumptions which must rob it of all value. Ifa 
legislative proposal can be cast in a form which does not give rise to difficulties of 
this character the Court might find it possible to pronounce upon it. In any event 
the Court must be furnished with the fullest material on the subject in an exact 
and precise form and should not be left to base its opinion upon assumptions or be 
reduced to the necessity of safeguarding against misapprehension or misconstruction 
of what it might have to say by a profuse employment of “‘ ifs” and “ buts ” and 
‘“ provideds.” In other words, it should be put in a position to arrive at a deter- 
mination of the questions referred with confidence that its opinion would furnish 
some guidance and help. One precaution that might be taken would bė to attach 
to the Referencé a draft of the bill which it is proposed to place before the legislature. 
I am not to be understood as suggesting that if such a draft is forwarded, the Court 
might always find it possible to deliver an opinion, but a draft might be found to be 
of considerable assistance. Itis true that the bill might subsequently emerge from 
the legislature in a shape very different from that in which it had been considered 
by the Court. In such a case the opinion of the Court will always be read with 
reference to the proposal placed before it and there will be no danger of its being 
read with reference to the form which the legislation finally takes. Such a precaution, 
would be wise in the case-of all legislative proposals, but I am disposed to regard 
it as indispensable in the case of fiscal. proposals. 


- With these observations I proceed to the consideration of the Reference now 
before us. We were iriformeg that a Reference had become necessary at this 
stage as the Governor-General had been advised that a law of the description envisag- 
ed in paragraphs (1) and (2) of the Reference was not covered by any of the entries 
in the three lists of the seventh schegiule to the Constitution Act and that, therefore, 
this was a case in which the Governor-General would have to have recourse to his 
powers under section 104 of the Act. As this was the first occasion on which such 
a contingency had arisen, the Governor-General had thought it prudent to seek 
the opinion of the Court before taking appropriate action. I fully appreciate the 
considerations that have prompted the Reference, but deplore myinability to answer 
the main questions propounded or the material made availablé& - ° 


The scheme of the proposed legislation is to levy upon the death of a person 
a duty in respect of property other than agricultural land passing upon the death. 
To make the duty effective and to render evasion impossible or at least difficult 
it is proposed to enact “ that property passing upon the death ” shall be deemed 
"to include certain kinds of property which might not otherwise have been regarded 
as passing upon the death. It is further proposed to provide that for the purposes 
of this duty, the situs of movableeproperty shall be such as may be specified in the 
contemplated law itself or prescribed by rules made under that law. We are asked 
whether the FederaleLegislature has power to make a law of this description, and 
if not, is it not a matter which is not included in any of the Lists of the seventh 
schedule? 

The difficulty that I have felt in dealing with these questions may be illustrated 
by inviting attention to paragraph (2) (b) of the Reference. This paragraph put 
by itself would read as follows : ““ Assuming that the Federal Legislature has power 
to make a law providing for the leyy of an Estate Duty, has it also the power to make 
a law providing that for the purposes of that ‘duty the situs of movable property 
shall be such as may be specified in the law or prescribed by rules made under 
he law?” i ° 

The answer must dépend upon the actual provision with regard to the situs 
of movable property that may be made in the law or that may be prescribed by rules 
made under the law. In the absence of a draft of the provision itsélf it would be 
impossible to say whether the Federal Legislature had or had not the power tp 
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enact such a provision. On this being. pointed out, it was conceded on behalf of 
the Governor-General that to tRis part of the Reference no answer could be given 
and the Court was excused from attempting to frame an answer. 


The main controversy revolved round the first paragraph of the Reference. 
The contentions raised are summarised in the opinion just delivered by My Lord 
and my brother and need not be recapitulated here. It was maintained on behalf 
of the Governor-General in Council that paragraphs (1) and (2) (a) of the Reference 
indicated the real nature of the duty proposed to be levied with sufficient exactness 
for us to be able to pronounce an opinion upon it. I am unable to accept that 
position. All that the first paragraph tells us is that upon the death of a person 
there shall be levied an estate duty in respect of property, other than agricultural 
land, passing upon the death. The expression “ estate duty ” is nota term of art 
and carries no precise connotation. I was unable to elicit during the course of the 
argument what purpose the word “ estate ” before “ duty ” in the first paragraph 
was intended to serve, unless it was the psychologic bne of dire¢ting oure'minds 
to the provisions of the English Finance Act of 1894, whereby estate duty was 
imposed in England. A law enacting that upon the death of a person there shall be 
levied a duty in respect of property passing upon the death may well be so framed 
as to be completely covered by entry No. 56 of the Federal List, even upon a narrow 
construction of the term “ succession ” used in that entry. . 


We were told that the intention was to levy a Muty similar in aH material 
respects to the estate duty imposed in England by the Finance Act of 1894 (and its 
later amendments) as interpreted and explained by the decisions of the English 
Courts thereon and we were invited to base our opinion upon that assumption. 
This means that we are to read into the Reference all the essentialeand material 
provisions of the-English Finance Act of 1894 and all its later amendments as intér- 
preted and explained in the,decisions of the English Gburts, and further, that whoever 
seeks to extract any guidance or derive any profit from the opinion that the Court 
may be induced to deliver on that assumption must at his peril carry out a careful 
study of the whole of the English legisJation ox the subject and of the very voluminous 
Judicial interpretation thereof. I consider this most unsatisfactory. Whene®er 
this Court is invited to render an opinion upon questions of law, the questions 
must be qast in a precise and exact form and the Reference itself must contain 
all the material necessary to enable the Court to arrive at a satisfactory determi- 
nation of the questjons. It should not be left tocounsel to supplement the Reference 
during the course of the hearing by oral submissi®ns. Counsel may as of right enter 
upon an exposition and interpretation of the material contained in the Reference, 
but that is quite different from varying or supplementing it, which according to 
their Lordships of the Judicial Committee is. not permissible. Attorney-General for 
Alberta v. Attorney-General for Canada. For instance, the English Finance Act, 1894, 
levies a duty upon the “ principal valye ” of all property passing upon the death 
of a person. There is nothing in paragraph (1) of the Reference which indicates 
that the duty contemplated in the paragraph is to bear that characteristic. We were 
informed that that was the intention and that we should assume that the duty would 
be so levied. ° : 


It was urged that paragraphs (1) and (2) (a) of the Reference would form 
the charging sections of the proposed legislation and that the nature of the proposed 
duty should be ascertained from the charging sections. When it was pointed out 
that the Reference contained no information on the method of assessment and 
collection of the duty we were told that the machinery provisions could have no 
bearing upon the nature and character of the duty. With that I am unable to 
agree. In determining the true nature of a tax considerable help may be derived 
from the machinery provisions and the schedules, etc. Golqufoun v. Brooks? and 
Rex v. Lovitt?. 5 i 


A th amma an an 
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In Attorney-General for British Columbia v. McDonald Murphy Lumber Company 
their Lordships found no difficulty in holding that While a Canadian Act purported 
to impose a tax on all timber cut within the Province it proceeded in the relative 
schedules so to reduce the tax by rebate in the case of timber used in the Province 
as to leave it to operate only on timber exported and that therefore it was in effect 
an export tax. i 

In Commissioner of Stamps, Straits Settlements v. Oei Tjong Swan?, Lord Macmillan 
observed : 

“It may well be that provisions dealing merely with the machinery of taxation ought not to 
be presumed to impose a charge, but statutes must be read as a whole and the language used in so- 
called machinery sections may be called in aid for the interpretation of the charging sections.” 

In answer to questions whether we could be given an idea of the machinery 
provisions proposed to be incorporated in the law levying the duty, we were informg¢d 
that the matter had not yet taken any definite shape, though varjous alternative 
proposals had been under consideration. Anybody familiar with conditions in 
India as compafed with those in England would readily appreciate that though the 
drafting of an Estate Duty Bill upon the model of the English Finance Act of 1894. 
may not present any serious difficulty so far as the so-called charging clauses are 
concerned, the devising of the machinery for the assessment and collection of the 
duty might present insurmountable difficulties. The vast bulk of the people of 
this country are governed in matters of inheritance and succession by their personal 
laws and have not the remotest conception of letters of administration, probate and 
the like. It may therefore well be that though the proposed duty is given the name 
of estate duty and is levied on “ property passing upon death,” yet the machinery 
provisions may perforce have be to so framed as to make the duty in effect a “ duty 
in, respect of “succession to property” within the meaning of entry No. 56 of the 
Federal List. I do not think the Court could fairly be invited to make a pronounce- 
ment upon the nature of the dity proposed to be levieden the absence of full infor- 
mation on the subject of machinery, etc., which would be necessary to make tlie 
duty effective. 

, One of the considerations to which our attention was invited during the course 
of argument as bearing upon the question whether the expression “ succession to 
property ” in entry No. 56 of the Federal List should be given a narrow or wide 
construction, was that Parlament, which must be presumed to have “been well 
aware of the technical distinction between a succession duty and an estate duty as 
understood in England, had made,no express mention of estate Huty' in any of the 
Lists. This, it was argued, went to show that “ duties in respect of succession to 
property ” in entry No. 56 must be given a wide and liberal construction so as to 
cover anestate duty. It was urged that Parliament having by entry No. 55 of List I 
gone so far as to confer upon the Federal Legislature even the power to impose 
a capital levy it was not to be supposed that it had withheld from that Legislature 
the power to levy an estate duty. Our attention was directed to section 137 of the 
Constitution Ac? which provides, that duties in respect of succession to property 
shall be levied and collected by the Federation but that the net proceeds thereof 
shall.be assigned to the Provinces. “It was pointed out that if estate duty was not 
covered by entry No. 56, List I, and was a matter not included in any of the Lists, 
Parliament must be deemed deliberately to have left that duty to be allotted at the 
discretion of the Governor-General to the Provinces or to the Centre and that it 
was open to the Governor-General by allotttng it to the Centre in effect to deprive 
the Provinces of the benefit of duties in respect of succession to property and thus 
to defeat the purpose of section 137. Another consequence that would follow would 
be that whereas even for purposes of collection*duties in respect of succession to 
property had been divided by the Constitution Act between the Centre and the 
Provinces on the Basis of property other than agricultural land (entry No. 56, 
List I) and agricultural land (entry No. 43, List II), the Governor-General would 
be at liberty to allot estate duty to the Centre irrespective of the character of the 
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property upon. which it might be levied. To this the answer given was that para- 
graph (1) of the Reference itself showed that it was not proposed to levy estate 
duty upon agricultural land and that it had already been declared that the net 
proceeds of the duty would be distributed among the Provinees. The rejoinder 
was that what was proposed to be done was a mere matter of grace and not a matter 
of legal compulsion and that it was not reasonable to suppose that Parliament 
had left these important matters to be adjusted by agreement and not by express 
provision.. The only explanation suggested was that having regard to the conditions 
that prevailed in India, to which reference has been made earlier, Parliament might 
have felt that it would be extremely inconvenient, if not actually impossible, to levy 
an estate duty in this*country. That again tends to emphasise the consideration 
already stressed that though the definition of an estate duty may be rétained in the 
proposed law as set out in paragraph (1) of the Reference, the machinery provisions 
may have, to be devised in such a fashion as to make the duty in substance one in 


. 6 
respect of succession to property. A . 


The material supplied being insufficient to enable me to pronounce an opinion 
on the first question, it follows that I am unable to pronounce an opinion upon 
the second and subsequent questions. 


I may point out that assuming that in the abserice of material of the kind that 
I have indicated, an affirmative answer could have been returned to the first question, 
as it stands, it would have been extremely difficult to rêturn an answer to*the whole 
of question (2) (a) in the absence of such material. It was contended on behalf of 
the Provinces that if the subject-matter of the first paragraph was covered by entry 
No. 56 of List I, the various items set out in paragraph 2 (a) could be regarded as 
merely “ incidental”? or “ accessory ” to the main purpose of the Guty, designed 
to make the duty effective and to check evasion thereof. In the case of some of these 
Items at least it would notehave been possible to arfive at any conclusion one way 
or the other in the absence of a draft of the legislative provisions embodying the 
items. Take, for instance, item (iv) which relates to property transferred by’ the 
deceased as a gift in contemplation.of death ðr within a specified period before 
death. A determination with reference to the first part of the item would depend 
upon the definition of a gift in contemplation of death and with reference to the second 
part upon.the period that may be specified. j 


In the state of the material made available to us, I do not think any useful 
purpose would be served by my attempting tp frame answers to the questions 
referred. Indeed, I apprehend, that any such attempt might result in the opinion 
delivered being made the foundation of endless litigation hereafter, apart altogether 
from any question relating to the vires of the proposed law, and operating to the 


. serious prejudice of persons whom it might be attempted to bring within the mischief 


of that law. It is bound to raise ghosts far more troublesome than any that it mighte 
serve to lay. For these reasons I am ompefed respectfully to decline to express 
any opinion on the questions referred. r 


G. R. Reference answered. 


m e 


V. S. = : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE BYERS, 


Challur Seshayya .. Petitioner.® » 


Indian Penal Code (XLV of 1860), section 266—Offence under—Evidence—Possession of false weights 
—User of weights for irade—Inference as to fraudulent intention. ¢ 

Where a person is prosecuted under section 266, Indian Penal Code, for possession of false weights 
the only way in which knowledge and fraudulent intention can be proved is bythe possession and the 
use of the,false weights concerned. Where the deficiencies in the weights were approximately five, 
per cent. and the weights were kept by the accused in his shop for the purposes of his trade and were 
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é a that the accused was liable to be convicted for an offence under section 266, Indian Penal 
ode. 


Abdul Latif v. King-Emperor, (1943) 1 M.L.J. 486, considered. 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court of 
the Sub-Divisional First Class Magistrate, Rajampet, in C. A. No. 77 of 1943, dated 
goth November, 1943 (C. C. No. 753 of 1943, on the file of the Stationery Sub- 
Magistrate, Rajampet). 

P. R. Ramachandra Rao for Petitioner. 

‘The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

The Court made the following : 


Orprr.—The only question which has been raised on behalf of the petitioner 
is that there is no evidence of his guilty knowledge or fraudulent intention so as*to 
rendeg his possession of the false weights punishable under section 266 of the Indian 
Penal Code. When his shop was visited by a police officer, the weights for half 
a seer and quarter of a seer were tested and found deficient by half tola and one-third 
tola respectively. These deficiencies are approximately 43 per cent. and 55 per 
cent.. The petitioner’s learned advocate relies on the decision in Abdul Latif 
v. .King-Emperor! ; but with all respect to the learned Judge, I ‘consider that the 
only way in which knowledge and fraudulent intention can be proved in sucha 
‘case is by the possession and the use of the false weights concerned. It is not the 
petitioner’s case that the weights were very old ones which he had neglected to 
verify, or that they were new ones which he had accepted.as correct ; they were 
weights which he had kept in his shop for the purposes of his trade and was 
regularly using, and on these facts the only reasonable inference is that he knew 
-they were deficient and was using them fraudulently. It is said that the defi- 
ciency is small, but it is obvious that he could have an additional profit of 
between 4 per cent. and 5 per cent. every time he turned over his stock. 


There is no necessity for any interference and the revision petition is dismissed. 
° B.V.V. ° —_—— Petition dismissed. 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice SOMAYYA. = 


Ue 
R. Shanmuga Rajeswara Sethupathi alias Naganatha Sethupathi 
Avergal, Rajah of Ramnad, a Ward under the Court of Wards, 
represented by Manager, Ramnad Estate, Ramnad .. Respondent. 

. Liņitation Act (IX of 1908), Articles 110, 120 and 131—Periodically recurring right—Nature of— 
Perpetual right to recover fixed sum every ‘year—D¥stinctio®—Suit to recover arrears of such sums—Article 120 
applies and not Art&le 131. 

A perpetual right to receive year®after year a particular sum of money is not a periodically 
recurring right, the quantum of the right, being defined once for all, and not varying according to 
the écircumstances each bime it accrues. | 

Where the right is to recover a fixed sum which is not dependent upon the income of the property 
and the payment of which is an obligation cast upon the person, who is the holder of the property 
for the time being to pay that particular sum every year, it cannot be said to be a periodically recurring 
right and hence Article 131 of the Limitation Act can have no application to a suit to recover arrears 
‘of such sums. 

Where it is found that there is no relationship of landlord and tenant between the parties and 
the amount clainied was not by way of rent, Article 110 of the Limitation Act cannot apply. The 
only article that can apply is Article 120 of the Limitati&n Act. 

Appeal against the decree of the District Court of Ramnad at Madura in 

-A. S. No. 658 of 1942, preferred against the decree of the District Munsiff of Ramnad 

-in O. S. No. 187 of 1941. 


e aaa aaa—— 
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R. Kesava Aiyangar for Appellant. - 
The Government Pleader OK. Kuitikrishna Menon) for Respondent. 
The Court delivered the following ; 


JUDGMENT.—The suit out of which this second appeal arises was filed on the 
goth June, 1941, to recover a sum of Rs. 336-9-0 for the twelve years prior to suit 
at the rate of Rs. 20-4-0 for each fasli. 


The only question raised by the defendants was whether the suit was not barred 
by limitation, This depends on the nature of the right which the plaintiff claimed. 
The trial Court granted a decree for three years and dismissed tht suit as regards 
the rest of the period, The appellate decree has decreed the claim for all the 
remaining nine years. ` The view of the appellate Court is that the right is a periodi- 
cally recurring right and that, therefore, the suit to recover arrears due under a 
periodically recurring right is governed by Article 131 of the Limitation Act. If 
the right that is found is a periodically recurring right, then the suit for recovery 
of the twelve years’ arrears payable in respect of that right wouldebe governed by 
Article 131. That is the only point decided by the Full Bench in Zamorin of Calicut 
v. Achutha Menon. In that case it was conceded that the right claimed was a recur- 
ring right and there was no decision on that question. But the question that we 
have to consider is whether the right in this case is ‘a-periodically recurring right. 
A perpetual right to receive year after year a particular sum of money is not a 
periodically recurring right. The quantum of the right is there defined once and 
for all. It is payable every year. In such a case it is a perpetual right and not a 
periodically recurring right. In the case of a periodically recurring right, it must 
vary according to the circumstances each time it accrues. For example, if the 
right is to recover certain allowances from and out of the revenues or*the income of 
a particular property, then it may be said to be a periodically recurring right. 
If the right is to recover fgom the revenue either £ percentage of the collections, 
or a fixed sum of money out of the collections, it is obvious that the quantum of the 
right will vary according to the collections. If there are no collections, then there 
will be no right to recover for that year. 3f the collections come to a particular 
figure, then the right cannot be to recover anything more than that sum. Thus ih a 
case as in Ramnad Xamindar v. Doraiswami*, where the right was to receive Rs. 760 per 
mensem from out of the income of the property, or as, ih the case before the Judicial 
Committee in Secretary of State v. Parashram Madhavrao®, where the right was to 
recover a particulay percentage from the collections of the villages, the right may be 
described to be a periodically recurring right. ° | 


In the case before us, the right is to recover a fixed sum of Rs. 20-4-0. It is 
not said to be nut of the revenue of any particular property. Thus it $ not depen- 
dent upon the income of the property coming up to Rs. 20 or more. It is an 
obligation cast upon the person, who is the holder of the property for the time being, 
to pay a fixed sum of Rs. 20-4-0 every eyear. ? Cases of this kind where ther® is an 
obligation to pay a fixed sum not dependent upon the varying tircumstances of 
each year cannot possibly be said to be a periodically recurring right. I hold, 
therefore, that Article 131 of the Limitation Act has no application to this case. 


Then the only question is whether Article 120 of the Limitation Act applies 
or some other Article. The District Munsiff did not find under which Article of 
‘the Limitation Act he decreed only three years’ arrears. He discussed the question 
as to the nature of the right in paragfaph 9. Referring to a previous judgment 
between the parties, which recognised this right to receive Rs. 20:4-0 every year, 
the District Munsiff stated this : 


e 
“ But this amount is not one by way ‘of rent as the melwaram interest also has been acquired 
by the first defendant. Thus the appellate Judge (in the previous suit) was not interested in dis- 
cussing the why and wherefore of this liability, as the same has been admitted®by the first defendant. 
He was only interested for the purpose of preventing disputes between the parties, in incorporating? 
the same in the decree and this the learned Judge does by giving a eclaration that the contesting 
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`q . 
respondent is entitled to the melwaram also subject only to a liability to pay a sum of Rs. 204-0 per 
annum. This isnot poruppu as the poruppu is only an amountpayable by an inamdar to a Zamindar, 
nor is it by way of rent, as in the present case, there is no relationship of landlord and tenant.” 


Thus the District Munsiff found expressly that there is no relationship of landlord 
and tenant and that the amount claimed was not by way of rent. Article 110, 
on which Mr. Kesava Ayyangar, the learned advocate for the appellant, relies, 
is therefore not applicable. There is no question of gontract, express or implied 
and hence Article 115, the only other article suggested, is not applicable. Therefore, 
the only article that can be applied is Article 120. 


I modify thé decree of the lower appellate .Court by limiting the amount to the 
amount payable for the six years prior to the suit, i.e., from faslis 1344 to 1349 both 
inclusive. Each party has succeeded to the extent of half. Therefore, both parties 


will pay his or their own costs, throughout. 
No leave. i : 
Vé. A 4 —— Decree modified. 
[PRIVY COUNCIL.] ; 


[On appeal from the Protectorate Court of the Somaliland Protectorate. ] 


PRESENT :— Viscount MAUGHAM, Lorp THANKERTON AND Sm MADHAVAN 
Galos Hirad and another ° .. Appellanis* 

U. 
The King .. Respondent. . 


Criminal trigl—Appeal—Counsel assigned by Government on behalf of accused person who was poor— 
Ingbility of counsel without any default on his part to reach Court in time—Refusal to adjourn and disposal of appeal 
in absence of counsel—Propriety. 


Just as a conviction following a trial cannot stand if*there has been a refusal to hear counsel 
for the accused, so an appeal cannot stand where there has been a refusal to adjourn the appeal in 
whioh the accused appellant as a poor person was entitled as of right to be heard by a counsel assigned 
to him by the Government, who was unable without any default on his part to reach.the Court in 
time to conduct the appeal. 4 

Appeal by the accused from a decision of the Protectorate Court of Appeal of the 
Somaliland Protectorate. e ° 


F. D. Casswell, K.C. and S. P. Khambatia for Appellants. 


The Attorney-General (The Rt. Hon. Sir Donald Somervell, K.C.) and Kenelm 
Preedy for the Crown. i 


Their Lordships’ Judgment was delivered by 


Viscount MaucHam.—In this case the appellants were charged in the Protecto- 
rate Court of the Somaliland Protectorate that on or about the first week in June, 
1941, at Harawati Balleh near Bohadle in the District of Burao, Somaliland,-each 
of them did participate in a criminal act, ħamely, intentionally causing the death 
of Corporal Nur Musa done by several persons in furtherance of the common. 
intention of all and thereby committed the offence of murder punishable under 
sections 34 and.302 of the Indian Pénal Code which applies in the Protectorate. 


The trouble in this case seems to have originated shortly after the Italian forces 
had been driven out of British Somaliland by His Majesty’s forces in the year 1941 
and was caused partly at least by the circumstance that rifles had been distributed 
by the Government to a number of the inhabitants to enable them to resist or to 
protect themselves against the Italians. Rifles were in these circumstances distri- 
buted to certain illaloes or native watchmen. | In June, 1941, one of the rifles so’ 
issued was missing, and it was thought to have come into the possession of a sub- 
tribe of the Dolbalaanta known as the Adan Hagar, to whom also some rifles had 
been distributed. It was in the course of steps taken by a party of 22 iMaloes to 
recover: the missing rifle, Which however had already been sent by the Adan Hagar 
to an illalo post ata village called Garrero, that an affray took place between the 


* P, &. Appeal No. 29 of 1943. 18th May, 1944. 
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illaloes and the Adan Hagar resulting in the death of 11 of the illaloes. The two 
appellants were alleged to be im a party of the Adan Hagar consisting of about 
forty men armed with about 20 rifles and a light automatic. 


The trial took place in the month of February, 1942, befare Captain George 
Paterson, Legal Secretary, acting as Judge of the Protectorate Court, and three 
assessors who were Akils (members of a native Court). Nine persons had been 
charged, but one was too ill to be tried. The appellants belonged to the Adan 
Hagar sub-tribe. All the defendants pleaded not guilty, the appellant Mohamed 
Ibrahim relying on an alibi and calling two witnesses in support of it. Mr. Manilal 
barrister-at-law was retained by the Government to defend the appellants (amongst 
ey at the trial and he conducted their defence. A number of witnesses were 
called. . 


e It seems desirable to.state very shortly the somewhat unusual circumstances 
which were deait with in the judgment of the learned Jugige : 


“ In June, 1941, a party of 22 illaloes from Garrero, Bohotleh and Tallabu® were investigating 
the loss of an illalo rifle, and the death of one Imam Mohamed (Abdi Hersi) and for these purposes 
went to Harawati, where there were some Dolbahanta rer (sub tribe) Adan Hagar Karias. It appears 
that the missing rifle had come into the possession of the Adan Hagar who decided to send it to the 
Illalo post at Garrero. This was done and when the Adan Hagar heard that the illaloes were coming 
they sent a Dolbahanta Akil called Mohammed Abdi and an Elder -called Farah Suleman to persuade 
them to go away. It seems that the illaloes did not believe that the rifle had been returned and they 
demanded another one as security, possibly because they suspect@d that this story might simply be 
a device to get them to return home empty-handed. Anyway, the two emissaries procured a rifle 
from the Adan Hagar which was handed over to the illaloes. The illaloes did not then leave the 
neighbourhood and a variety of reasons is suggested as to why they did not do so, the most likely being 
aa as they had also come to investigate a murder they could not leave without finding out something 
about it. ® 

On the day in question, Mohamed Abdi sent to the Adan Hagar karias, as he said, to arrange 
for the supply of some milk to the illaloeg, leaving them some gistance away. Shortly after, he was 
followed by Farah Suleman an@ two of the illalo corporals who were themselves members of the 
Dolbahanta tribe. They had seen three men returning to the karias and thought they might be the 
men who had returned the missing rifle to Garrero. The remaining sixteen illaloes then went to the 
Harawati balleh (rain pond) to have a drink and sit ig the shade. Ten of them actually reached the 
balleh, the other six having stopped to urinate some 300 yards to the west of it. Just then a party 
of rer (sub-tribe or clan) Adan Hagar rer Ali Adan appeared singing. They came from the east 
and passed about 400 yards south of the balleh going west. Their numbers were variously estimated 
and it seems ghat they were about twenty or thirty strong, half of wħom were armed with rifles. 

~ _ According to the prosecution witnesses, this party suddenly saw the illaloes at the balleh, stopped 
and one of its members fired a round at them, followed by a volley. They say that very shortly after, 
the rer Ali Adan were reinforced by about forty men (armed with about twenty rifles and a light 
automatic) of the Adan Hagar rer Farah Adan who came from the karias to the west, and that the 
illaloes did not return the fire until after the arrival of the second party and one of their number had 

been hit. They defended themselves to the best of their ability but eventually they were completeiy 
surrounded by the Adan Hagar who killed eight of them including Cpl. Nur Musa by rifle fire and 

hand grenades. At this point the Adan Hagar had succeeded in filtrating between the two parties 

(of ten and six respectively) and the survivors rose up and fled. In the flight three men were killed, 
including Abdi Badet. All the accused persons were all€ged to be in the second party except Mbhamed 

Ibrahim, who was supposed to have been in the firsty party. s 


The Judge at the conclusion of the trial afidressed the three assessors. All 
three expressed the opinion that the appellant Mohamed Ibrahim was not present 
at the fight (accepting his alibi), one of them expressing the view that it was his 
brother who had been taken for him. All three assessors expressed the opinion 
that the appellant Galos Hirad took part in the killing of Nur Musa. The Judge 
found both appellants guilty of murdereunder the provisions of sections 34 and 202 
of the Indian Penal Code and sentenced them to death. They were then properly 
informed of their right to appeal and the time within which it was to be lodged. 
The other accused persons were acquitted. i 


The appellants, duly appealed from the conviction and sentence to the Protecto- 
rate Coyrt of Appeal of the Somaliland Protectorate. The Court of Appeal had 
very wide powers amounting in effect to a re-hearings Mr. Manilal was again 
instructed by the Government to appear as advocate for the appellants on the 
appeal, but, ewing to difficulties which will be mentioned later, Mr. Manilal was 
not able to land in British Somaliland before July 2, 1942, and the appeal was 
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heard by the Appellate Court which consisted of Major E. P. S. Shirley, on June 
22, 1942, in the absence of counsel. The Appellate Judge heard the appellants 
in person and decided the appeal on a consideration of the record of the case, the 
judgment of the Trial Judge and the petition of appeal which had been submitted 
by Mr. Manilal. ‘The Appellate Judge dismissed both appeals. The sentences 
of death were subject under the law to the confirmation of the Military Governor. 
The sentences of death were confirmed by Major E. P.S. Shirley (Acting Secretary 
to the Government) by command of the Military Government on June 26, 1942. 
Special leave to appeal against the judgment of the Protectorate Court of Appeal 
was granted by His Majesty in Council on August 10, 1943. 

The main ground of the appeal is that there has been ng proper hearing of the 
case before the Protectorate Court of Appeal for the reason that the counsel assigned 
to the appellants was, in the circumstances to be next mentioned unable to appear 
at the hearing and to conduct the appeal. The Poor Persons Defence Ordinan€e 
No. 26 of 1939 provides as follows : 

. “ U&tder section 3 :— 

(1) Where it appears, for any reason, that it is desirable, in the interests of justice, that an 
accused person should have legal aid in the preparation and conduct of his defence at his trial and 
that his means are insufficient to enable him to obtain such aid— Mr 

B a certifying officer upon the committal of the accused person for trial; or |. 

b) a certifying officer at anytime after reading the depositions recorded in any inquiry held 
under Chapter XVI of the Administration of Criminal Justice Ordinance into any of the offences 
specified in the Schedule hereto ;e or 


(e a Certifying officer upon the framing of a charge against a native on trial for an offence 
against section 304 of the Indian Penal Code or an attempt at, or the abetment of such offence ; 


may certify that the accused person ought to have such legal aid, and if it is possible to procure an 
advocate, such accused person shall be entitled to have an advocate assigned to him. S 

(2) Any ssich accused person to whom an advocate has been assigned under the provisions of 
sub-section (1) of this section, shall; if convicted at such trial, be entitled, on his lodging an appeal 
with the Protectorate Court of Appeą} to have an advocate assigned to him for the preparation and 
conduct of such appeal.” ii 


It appears that Mr. Manilal, who is a barrister-at-law enrolled to practice as 
an advocate of the Supreme Court of the Colony of Aden and permanently practising 
in that Colony, is the only person enfolled ta practice in British Somaliland and 
hag been in that positign for some four years. He has to travel by sea from Aden 
to Somaliland when required by the British Somaliland Government to defend 
accused persons on trial on tapital charges, and as stated he was retained by that 
Government to defend the appellants both in the Trial Court and again on the appeal 
which he was told would take place on June 22, 1942, at Hargeisa. . The Govern- 
ment had been in the habit of asking the Movement Control Office to arrange 
passages for Mr. Manilal when his presence as counsel was required, but owing to 
the war thert was no shipping available.between Aden and British Somaliland by 
which Mr. Manilal could arrive on June 22, as instructed and, in fact, the authorities 
in British Somaliland, being well aware of the position, had written to him to make 
any other possible arrangements if there happened to be any chance shipping. 
The difficulty of the passage across the Gulf of Aden was well-known and on some 
previous occasions the Protectorafe Court of Sessions had adjourned a hearing in 
order that Mr. Manilal should have time to come to Somaliland. No steamship 
accommodation was ih fact available for the journey so as to enable him to appear - 
on June 22, 1942, and it is not suggested that he could be expected to come by a 
native dhow or similar vessel at this time. However, the case was called on, on 
June 22, 1942. The Appeal Court Judge, sofar as the note goes, made no enquiry 
with regard to the absence of Mr. Manilal or as to the date when he might be ex- 
pected to arrive, but proceeded with the case. He heard some very short state- 
ments by the appellants and disrfiissed the appeals. In these circumstances it is 
contended on behalf of the appellants that there was a disregard of section 3 (2) 
of the Poor Persons Defence Ordinance and that the appeal has accordingly not been 
Heard in accordance with the provisions applicable in the Protectorate and must be 
treated as not having taken place with the result that there was nothing which the 
acting Secretary to the Government could validly confirm so far asthe sentence 
of death, was concerned. 


[a 
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It seems to their Lordships,that the provisions as regards the right of a con- 
victed person are not of a merely directory character. Sub-section (2) provides 
that poor persons in the position of the appellants having been convicted at the 
trial are entitled as of right on lodging an appeal to have an advocate assigned to 
them for the preparation and also for the conduct of such appeal. In the case of 
Somali natives who would probably be illiterate and therefore completely unable 
to make any criticism on the written judgment of the Trial Judge even if they could 
read it, it is clear that the provision is of the utmost importance where the penalty 
is the death sentence. There does not seem to be any reason for a very technical 
construction to be given to the sub-section in question. The necessity for an 
assignment of counsel for the purpose of “conducting an appeal” seems to their 
Lordships to involve the necessity of seeing that it will be possible for the counsel 
toebe present at the hearing. An appreciation was called for of the difficulties 
which, in such a case as their Lordships have before them, might well make it im- 
possible for counsel to cross 150 miles of sea by an adequate ship in tim to be 
present on the date originally fixed for the hearing of the appeal. The assignment 
of counsel in the present case was made of no effect. These considerations seem 
not to have been present to the mind of the Judge sitting as the Appeal Court and 
in the view of their Lordships the provisions of section®3, of the Poor Persons Defence 
Ordinance so far as regards the appeal have as a matter of substance been disregard- 
ed. They will add that there does not appear to have been any special reason why 
the hearing of the appeal should not have stood over for a few days to enable Mr, 
Manilal to attend and their Lordships are informed that he in fact arrived in British 
Somaliland on July 2, 1942, so that a comparatively short adjournment would have 
enabled him to attend and to argue the case on appeal, ° 

The importance of persons accused of a serious crime having the advantafe 
of counsel to assist them before the Courts cannot®be doubted by anybody who 
remembers the long strugglé which took place in this country and which ultimately 
resulted in such persons having the right to be represented by counsel. (See Holds- 
worth History of English Law, Vol. JX, p. 226, et seg.) This is a much stronger 
case. Just as a conviction following a trial cannot stand if there has been a refusal 
to hear the counsel for the accused, so it seems to their Lordships, an appeal cannot 
stand where there has been a refusal to adjourn ah appeal in which the appellant 
was entitled as of right,to be heard by a counsel assigned to him by the Government 
who was unable, without any default on his part, to reach the Court in time to 
conduct the appeal. ° 

The result is that the appeal to the Protectorate Court of Appeal which appears 
to have been properly lodged has not been effectively heard. The present appeal 
must therefore be allowed. Steps must be taken to restore the appeal for hearing 
either with Mr. Manilal or some other advocate properly assigned to the appellants 
under circumstances which will enable him to gonduct the appeal. Their Lordships” 
will humbly advise His Majesty accordingly. . 

Solicitors for appellants: Hy. S. L. Polak ® Co. 


Solicitor for respondent: Burchells. ‘ 


K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDIGCATURE AT MADRAS. 
PRESENT :—Ma. Justice Byers. 
Perlyanayagammal .. Appellant* 
V. 
Batcha Sahib and another Respondents. 


Compromise decree—Construction—Simple money decree—Default clause—Applic@ion for taking possession 
of immovable property—Execution proceeding— Maintainability. . 

Under the terms of a compromise decree passed in a suit under Orfler 21, rule 63, Civil Procedure 
Code, the plaintiff’s title to the suit property was recognised and she was to pay the plaintiffin the 
prior suit a certajn sum of money with subsequent interest. The compromise went on to recite that 
A Ialma 


e 
e KA A. A. O. No. 199 of 1943. 14th July, 1944. 
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a mortgage right in the property was thereby created in favour of the decree-holder and that on 
payment of the amount the mortgage was to stand dischargtd. The decree further provided that 
in default of payment of the amount the suit properties were to pass to the decree-holder by right 
of purchase and he was to be allowed to take possession of the property by means of a warrant obtained 
in execution proceedifgs. The amount was never paid and eventually the decreé-holder applied 
in execution for possession of the property. l 

Held, that the decree-holder cannot ask for possession of the property as if he had got a decree 
for possession. In such a case the parties could not by their agreement provide that what was a simple 
decree for money should by default of ‘one of the parties automatically become a decree for the pos- 


session of immovable property. 

Appeal against the order of the Court of the Subordinate Judge of Guddalores 
dated 15th March, 1943, in A. S. No. 16 of 1942, preferred against the order of the 
Court of the District Munsiff of Kallakurichi dated 13th August, 1940, in E. P. R. 
No. 92 of 1940, in O. S. No. 577 of 1936. 

V. C. Veeraraghavan for Appellant. : 

Basheer Ahmed Sayeed r Respondents. 

The Court delivered the following 
. JUDGMENT.— This civil miscellaneous second appeal arises out of a compromise 
decree in a suit under Order XXI, rule 63 of the Code of Civil Procedure. Under 
the terms of the compromise eplaintiff’s:title to the property in suit was recognised 
antl she was to pay the plaintiff in the prior suit Rs. 600 with subsequent 


-interest. - The compromise went on to recite that~a mortgage’ right in 


the property was thereby created in favour of the decree-holder and that on 
payment of the amount this mortgage was to stand discharged ; in default of payment 
of the amount the suit properties were to pass to the decree-holder by right of 
purchase and he was to be allowed to take possession of the property by means of 
a*warrant obtained in execution proceedings. The amount was never paid and 
eventually the decree-holder awplied for possession of the property ; this was ordered 
in the executing Court, and the appeal against it wês dismissed by the learned 
Subordinate Judge. á 
Part of the argument in this Goyrt is that the compromise amounts to a clog 
orf the equity of redegnption, and there has’also been some discussion regarding 
the right of the holder of a compromise decree for money to seek execution against 
properties charged for the payntent of the amount; but it seems to me that both 
these contentions ignore the main issue in the case. According to the ttrms of the 
compromise theplaintiff's title which she asserted in her suit under Order XXI, rule 
63 of the Code of Civil Procedureswas recognised and she undértook:to pay a sum 
of Rs. 600 and subsequent interest to the decree-holder. This the decree-holder 
was at liberéy to enforce, and if a charge was created on the property for the payment 
of this amount the decree-holder coul doubtless enforce the charge; but it is 
difficult to see how the parties could by their agreement provide that what was 
“to alléntents and purposes a simple dgcree for money should by default of one of the 
parties automatically become a decree fof the possession of immovable property 
or, according to another line ofargument, a mortgage decree for sale. If only a 
charge was created, as is maintained by Mr. Basheer Ahmed Sayeed, the decree- 
holder can proceed against the property to enforce payment; but if, on the other 
hand, a mortgage was created, in which connection it is of interest to note that the 
decree was properly registered, then the decree-holder can only proceed against 
the property by seeking to enforce the mortgage. Whether it is a charge or a mort- 
gage, I purposely refrain from stating at this stage ; but I am quite satisfied that 
under this compromise decree the decree-holder cannot ask for possession of the 
property as if he had got a decrge for possession. The decree-holder can acquire 
title to the property either by a properly executed and registered transfer or by 
means of a decreestor possession, but title cannot pass in the manner contemplated 
“by the parties automatically by default for non-performance of a condition precedent 
in a razinamiah decree, *In the result the appeal is allowed and the petition for 
delivery of possession is ordered to be dismissed with costs throughout. 
Leave to appeal is refused. . 


B.V. V. Sao i Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CHANDRASEKHARA ATYAR. 


Chundur Venkatasubbamma alias Ranganayakamma .. Appellant® 
Y, 
Targu Subbamma alias Ammananama .. Respondent. 


_ Trusts Act (II of 1882), sections 23, 90, 94 and 95—Co-owners of house—One co-owner 
wm receipt of entire rent—No liability to account on foot of what might and ought to have 
been received—Interest not payable in respect of plaintiff’s share of rents. 


_. One co-owner is not a trustee for the other merely because he is in enjoyment of the 
Joint property and collects the entire rents and profits himself. 


Kennedy v. De Trafford, (1897) A.C. 180 and Ramaswami Iyer v. Subramania Iyer, 
(1922) 43 M.L.J. 406: I.L.R. 46 Mad. 47, relied on. 


© In the absence of any relationship as a trustee and beneficiary, actual or constructive, 
there is no liability to pay interest. 


4 : 
Where the plaintiff and defendant were co-owners of a building whigh was rehted out 
from time to time as a shop, and the defendant was collecting the rents, the defendant no 
doubt comes within the scope of section 94 of the Trusts Act as a person having possession 
of the property without having the whole beneficial interest therein, but no liability for 
interest can thereby arise under section 23 in the absence of a breach of trust. 

Appeal against the decree of the District Court, Nellore, in A.S. Nos, 94 
and 145 of 1941 preferred against the decree of thé Court of the District Munsif 
of Nellore in O.S. No. 628 of 1939. j 

` K. Umamaheswaram for Appellant. 
Ch. Raghava Rao for Respondent. 
The Court delivered the following ° 


JUDGMENT.—In this second appeal, preferred by the defendant against the 
decree of the District Judge of*Nellore, the conf€ntion raised on her behalf is 
that the Judge was wrong in holding that there was any fiduciary relationship 
between her and the plaintiff which rendered her liable to account to the plaintiff 
not only for her share of the rents ef the h8ug® actually received but also for what 
she might and ought to have received. Reliance was plafed by the learned Dis- 
trict Judge on Peer Mohideen Rowther v. Aisa.Bivi,* as authority for his view. 
That dectsion however does not lay down that one co-owner of property jointly 
belonging to himself and another, the entire income of which he collects, is in the 
position of a trustee as regards the co-owner not in possession. In that case, there 
were special facts proved on which Venkatasubba Rao, J., held that the first de- 
fendant occupied a fiduciary position as regards the minor plaintiff. e The learned 
Judge refers to the fact that the minor after his father’s death was living under 
the protection of the first defendant who obtained a succession certificate acting 
as his guardian and who also got certain releases on behalf of the minor. He says 

“In the light of the facts proved, I must hoid that the learned District Munsif has 
correctly held that the conduct of the first defendant greated, under section 90 of the Trusts 
Act, such fiduciary relationship as entitled Nagoor Meran to treat his brother as being in 
the position of a trustee for him.” 6 A 

There are no such facts in the present case. All that we have is that the 
plaintiff and the defendant were co-owners of the building which was rented out 
from time to time as a shop. It was well-settled law that one co-owner is not a 
trustee for the other merely because he is in enjoyment of the joint property and 
collects the entire rents and profits himself. (See Kennedy v. De Trafford? dis- 
cussed in Ramaswami Iyer v. Subramania Iyer.) 


If it is borne in mind that there was no fiduciary relation between the two 


parties, the decision of the Judge as regards the second and éhe third periods of 
the terrancy can be seen to be wrong. There is evidence that the defendant did 
re 


“S.A. No. 1638 of 1943. llth August, 1944, 
1. (1934)°67 M.L.J. 563. 3. - (1922) 43 M.L.J. 406: ILL.R, 46 
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not receive anything more. than what she said ahe, received during the second 
period and that in the third period it remained vacant. She cannot be made liable 
on the footing that she ought to have received more or secure a tenant. As re- 
gards the fourth period when one G. Venkatasubbayya is. said to have been a 
tenant on a rent of Rs. 20-8-0 per mensem, the District Jitdge observes that as 
“the respondent has omitted to examine the tenant,.produce the lease deed or 
adduce any evidence that the rent actually paid was what she says it was” she must 
account to the appellant for a reasonable rent. It is pointed out that there was 
evidence adduced by the defendant’s agent that Rs. 20-8-0 was the only rent recei- 
ved from Venkatasubbayya. What the Judge apparently means is: that he was 
not satisfied with this evidence, especially when the tenant was not examined and 
the lease deed which must be in existence, was not produced. fFor-this period 
she will be liable at the rate of Rs. 23-8-0 per mensem, which is the.rent that prè- 
vailed during the second peod. a 


In*the abs@ice of any relationship as ‘trustee and beneficiary, actual or con- 
structive, there is no liability for payment of interest. But Mr. Raghava Rao 
urged on the authority of Abdul Wajid v. Abdul Rubb! that interest can be 
directed to be paid under sections 94, 95 and 23 of the Trusts Act. The dė- 
fendant comes no doubt within the scope of section: 94 as she had ‘possession of 
the property not having the gwhole beneficial interest therein, but from this it does 
‘not follow necessarily that there was any breach of trust committed by her as con- 
templated by section 23, in which event alone interest will become payable. 


The defendant will get credit in the decree to be made for the sums of 
Rs. 127-5-9 referred to in paragraph 10 of the plaint and the two sums specified 
in,Exs. IV and IV (b) which she paid for and on behalf of the plaintiff in pur- 
suance.of attachments and orders of Court. Half of Rs. 69-10-9, the expendi- 
ture referred to in paragraph 6 of the judgment of the District Munsif, will also 
have to go out of the amount of the decree. 


The decree of the lower Court will be modified accordingly, parties paying 
and receiving proportienate costs right through. Leave is refused. 


__ There is no substance in the memorandum of cross-objections, on the grounds 
of the decision in the second appeal covering the points taken by the réspondent. 
It is dismissed with costs. , 


KC, ° ‘Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


s PRESENT :— MR, Justice HORWILL, 
A. Govindaraju Mudaliar 3 .. Petitioner* 
ii a. : e 
Chunduru Hanumantha Rao Respondent. 


. Civil Procedure Code (V of 1908), Order 33, rule 8—Application for leave to sue as 
pauper allowed and numbered as plaint,-Objection that suit was beyond pecumary juris- 
dictiow of Court and seturn of plaint—Re-presentation deleting one claim, to bring suit 
within jurisdiction—Plaint mot entertainable without fresh permission to sue as pauper on 
a proper application. 

After’ the numbering as a suit, of an application for permission to sue as a pauper 
objection was taken that the suit was beyond tl pecuniary jurisdiction of the Court and 
the plaint was returned for presentation to the proper Court. The plaintiff in order to 
bring the suit within the pecuniary jurisdiction of that Court deleted one of his claims and 
re-presented it as a plaint. ° £ . 

Held, that the Court could not entertain the re-presented plaint until a proper appli- 
` cation had agdin beengmade and allowed for leave to sue in forma pauperis. ; 

e Thadi Chandrayya v. Vattla Seethamma, (1940) 1M.L.J. 590 and Ramaswamy Iyer 
v. Veerayya Raju, (1941) 1 M.L.J. 629, relied on. - T 





: 6 





1. (1943) 1 M.L.Jy 78: IL.R, (1943) Mad. 654. 


*C.RP. No. 1602 of 1943, — 23rd August, 1944. 
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Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order 04 the Court of the District Munsif of Tenali, dated 
7th August, 1943, in O.S. No. 53 of 1943. 


K. R. Vepa for Petitioner. 
V. Subramaniam for Respondent. 
The Court delivered the follawing 


JUDGMENT.—An application was presented by the petitioner for permission to 
sue in forma pauperis and was numbered as O.P. No. 47 of 1941 on the file of 
the Court of the District Munsif of Tenali. After the preliminary enquiry as to 
pauperism, the application was allowed and the plaint numbered as O.S. No. 38 
of 1942.. Upon objection being taken by the defendant, the Court discovered that 
_ it had no pecuniary jurisdiction to try the suit. The plaint was therefore returned 
fer presentation to the proper Court. Some days later, in order to bring the suit 
within the pectiniary jurisdiction of the District Munsié, the petitioner deleted one 
of his claims. It was re-presented as a plaint and re-numbered ts O.S. No. 53 
of 1943. The defendant then raised the objection that since the District Munsif 
was not competent to entertain the application to sue in forma pauperis, because 
the suit would have been beyond the’ pecuniary jurisdiction of the Court, the 
Court could not re-entertain the amended plaint and allow the plaintiff to sue as 
a pauper without again considering a proper applicafign to sue in forma pauperis. 
The lower Court accepted that contention and again returned the plaint? 

I have no doubt that the lower Court was right. Since the suit would have 
been beyond the jurisdiction of the District Munsif, he had no jurisdiction to 
entertain the pauper application; and so the amended but unstamped plaint could 
not be entertained without an application to sue in forma pauperis. It was only 
after the amendment of the plaint that the Munsif, had jurisdiction to entertain 
an application to sue in forma pauperis. The argument of the learned advocate 
for the petitioner is that the re-presented plaint was the old plaint amended, That 
is not the case; because the plaint was amended by confining its prayers to some- 
thing less than was originally asked for, which means that the plaint as re-present- 
ed was a different plaint from what was originally presented. Apart from.that, 
however, since the original presentation of an application to sue in forma pauperis 
was invalid, it would follow that the first valid presentation was only when the 
plaint was re-presented and that the lower Court had no jurisdiction to entertain 
a suit in fornia pduperis without an application to sue in forma pauperis. This 
question was considered in Thadi Chandrayya v. Vaitla Sdethamma,! where a 
question of limitation arose which depended on the answer to the question as to 
when the plaint was first presented. It Was held that since the first presentation 
was not a valid presentation, the suit was instituted only when a plaint which 
could be propérly entertained by a Coyrt; namely, the amended plaint, was. pre- ° 
sented. Reliance is placed by the petitioner on a later decision of the same Bench 
in Ramaswami Iyer v. Veerayya Raju, where a plaint was presented in the Court 
of the Subordinate Judge of Calicut which could have been presented in the 
Court of the District Munsif of Calicut, and the Court held that the suit was validly 
instituted when the plaint was first presented in the Court of the Subordinate 
Judge. The reasons given by the learned Judges show that this decision, far from 
supporting the case of the petitioner, ge-affirms the previous decision in Thadi 
Chandrayya v. Vaitla Seethamma.?_ Although the earlier decision is not referred” 
to in the judgment of the later decision, the learned Judges said— 

“Tf it had been the case that tlre Subordinate fudge of Calicut had no jurisdiction 
to entertain the second respondent’s suit we should have no hesitation in accepting the 
contention of the appellant that the date of the institution of the suitevas the 11th August, 
1932, when the District Munsiff of Chowghat became seised with the matter, The presen- 


tation of the plaint to a Court which has no jurisdiction tw try the suit‘cannot be said 
to be the institution of the suit, even though the plaint has been accepted as being in order 


4, (1940) f M.L.J. 590, 2. (1941) 1 M.L.J. 629, 
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and registered. Before a suit can be deemed to be ‘instituted’ the plaint must be pre- 
sented to a Court: having jurisdiction, But notwithstgnding that here the plaint should 


have been filed in the Court of the District Munsiff by reason of section 15 of the Civil” 
Procedure Code . . the Subordinate Judge had in fact jurisdiction under the provi- 


sions of section 12 of the Madras Civil Courts-Act.” 


_ It follows from these two decisions, that the lowei Court was right in hold- 
ing that it could not entértain the re-presented, plaint until an application had been 
made to sue in forma pauperis and found in the petitioner’s favour. 


It is finally argued that it was unnecessary for the District Munsif to again 
return the plaint. Although the petitioner doubtless intended to re-present a 
plaint, yet what he re-presented was what he had originally presented as an appli- 
cation to sue in forma pauperis with a part deleted; and we find that the paper re- 
presented by him still bears the number O.P. No. 47 òf 1941. Mr. Subramaniam 


for the respondent does not object to the re-presented plaint being considered es ~ 


an application to sue in forma pauperis. 

The petitien is allowed: to the extent that the District Munsif is onic to 
treat what was re-presented by the petitioner as an application to sue in forma 
‘pauperis which he should now proceed to dispose of in accordance with law. The 
pétitioner will pay the costs of the respondent in this Court. 

K.S. — Petition allowed. 

IN T HE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE SOMAYYA. 


The Hindu Religious Endowments Board, Madras .. Appellant* 
V. r 3 é 
Vadepalli Jagannathacharyulu and others .. Respondents. 


Madras Hindu Religious dindowments Act ({I of 1927), section 69 (2)—Levy of 
114 per cent. contribution. for committee even when no temfle committee ‘exists—Recovery 
of contribution under section 69 (1) and (2)—No period of limitation. 


“The Hindu Religious Endowments Board, Madras, is entitled to levy the 116 per cent. 
contribution under section 69 -(2) of the’ Hindu. Religious Endowments Act payable-for a 
committee even when there is no temple committee at all. 


Hindu Religious Endowments Board, Madras v. Singaracharyulu, (1942) 2 M.L.J. 
705: 1.L.R. (1943) Mad. 342, followed. 


There is no limit of time for the recovery by the Board of the contahuben under 
section 69 (1) or 69 (2) of the Act. 


Hindu Religious Endowments Beard, Madras v. Sitaramacharyulu, (1942) 2 M.L.J. 
732: I.L.R. (1943) Mad. 503, followed. 


Appeaļ against the decree of the Court of the Subordinate Judge, Narasapur; 
in A.S. No. 50 of 1938 preferred agaiħst the decree of the Court of the District 
Munsif, Narsapur, in O.S. No. 264 of 1936. 


The Advocate-General (P. V. Rajamgnnar) and M. S eshachalapathi for Ap- 
pellant. P 


P. Somasundaram and P. Suryanarayana for Respondents. 
The Court delivered the following. 


JUDGMENT. —The Hindu Religious Endowments Board, Madras, is the ap- 
pellant. The suit out of which the second appeal arises was filed by the plaintiffs- 


_ respondents for an injunction restraining the appellant from levying contribution 


on the properties in their possession on tHe ground that the properties were their 
archaka service inam and not the properties of the deity. They also claimed that 
in any event the appellant Board was not entitled to levy anything more than 1 1|2 
per cent. which is the contribution payable to the Board itself under section 69, 


“a 


clause (1) of theeAct. They said that the further levy of 1 1|2 per cent. payable ; 


efor a committee under section 69, clause (2) was improper for the redson that 
there was no committee “functioning during the relevant period. A third conten- 





*S,A. No.. 1245. of 1942, 17th August, 1944, 


= e 


H] VENKATA SUBBARAMIAH, In re. 261 


tion was put forward that the claim of the Board was barred by limitation. The 
levy was made by a notice issued by the appellant Board on the 4th December, 1935 
and the levy was from 1927 up to the date of the notice. This, it is said, or a 
portion of it was barred. Subsequent to the institution of the suit the amount was 
actually collected and thereafter in effect it became a suit for refund of the amount 
already collected. The question of declaration of the liability was also involved 
in the further stages of thé suit, because the plaintiffs’ claim that the properties 
were their own archaka service inams, if upheld, would have precluded the appel- 
lant Board from levying a contribution even for the future years. 


Both the lower Courts held that the properties are not archaka service 
inams and that they dre the endowments belonging to the deity. This question is 
not open to attack. On the basis that the properties are the temple.properties 
-both the lower Courts rejected the claim of the appellant as regards the 1 1|2 per 
cent. payable in respect of a committee under section 99, clause (2). It has been 
brought to my notice that after the judgment of the appellate Cqurt, a Bench of 
this Court has ruled in the Hindu Religious Endowments Board, Madras v. Singara- 
_charyulu, that the Hindu Religious Endowments Board is entitled to levy the 1 1]2 
per cent. contribution even when there is no temple committee at all or when 
there was a temple committee and it became defurtt, The learned Judges point 
out that under the provisions. of section 60 of the.Act, the Endowments Board 
itself performs all the duties of the committee both if a case where there was no 
committee to start with and in a case where there was a committee which became 
defunct. The learned Judges, therefore, held that as the Endowments Board was 
conducting the duties of the committee they were entitled to levy the contribution 
provided under section 69, clause (2) of the Act. This is a dirett decision in 
point and I am bound by it. : 
© Mr. P. Suryanarayarea, the learned advocate fOr the respondent, has tried to 
support the decree of the lower Court on the ground of limitation. Reference 
was madté to Article 120 of the Limitation Act, but the Limitation Act has nothing 
| to do with this question for the simple redsof that the Board is not the plaintiff 
seeking recovery of any amount. There is no limit df time provided by the 
Legislature for the recovery by the Board of the<ontribution under section 69 (1) 
or 69. (Z). Apparently they may recover all the arrears due. This question, 
again, has been considered by my learned brother Kuppuswami Ayyar, J., in a 
decision reportef in the Hindu Religious Endowments Board, Madras v. 
Sitaramacharyulu.2 As the learned Judge points out, the Legislature has appa- 
rently placed no limitation and the Board may levy all the arrears due. 


“The decrees’of the two lower Court§ in so far as they are against the appel- 
lants are reversed and the entire suit dismissed with costs throughout. (No leave.) 


K.S. e Appeal allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 


Devarakonda Venkata Subbaramiah alias Subbaramial» and : 

others .. Petitioners.” 

Decree—Ex parte—Appeal against decree dismissed—A pplication m trial Court before 
appeal was heard to set aside ex parte degree—Trial Court has jurisdiction to set aside the 
decree. i 

Even after an appeal against an ex parte decree had been dismissed, it would be open 
to the trial Court to pass an order on a petition to sq aside the ex parte decree filed before 
the appeal was heard. os 

Subramania Aiyar v. Varadarajalu Naidu, (1927) 53 M.L.J. 110 and Pabaniappa Chetti 
y. Subramania Chetty, (1921) 42 M.L.J. 12 followed. 


1. (1942) 2M.L.J. 705: I.L.R. (1943) 2. (1942) JM.L.J. 732: 1.L.R. (1943) 
Mad. 342. , Mad. 503. 
*C.R.P. No. 1169 of 1944, 6th September, 1944. 

e 
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_ Petition under ‘section 115 of Act’V of 1908, praying that the High Court 
will be pleased to revise the order of the Court ofethe Subordinate Judge of Ellore 
(Additional Judge), dated 3rd July, 1944, in A.S. No. 112 of 1944 (A.S. No. 193 
of 1943, District Court’s file)—C.M.P. No. 1440 of 1941 in O.S. No. 267 of 1938, 
District Munsif Court, Ellore. | l 


P. Satyanarayana Rao for Petitioners. , 
The Court delivered the following 


JupcmMenT.—The only point that arises for consideration in this, petition is 
whether after an appeal against an ex parte decree has been dismissed, it would 
be open to the trial Court to pass an order on a petition to set aside the ex parte 
_ decree ‘filed before the appeal was heard. The learned Subordinate Judge has 

held that hé had jurisdiction to set aside the decree and following the ruling of 
this Court in Subramania Iyer v. Varadarajalu Naidu* held that he had jur$s- 
‘diction to pass an order og the petition and set aside the ex parte decree. It is 
urged®before me that the observations of the Privy Council in Brij Narain vV. 
Tejbal Bikram Bahadur? were not brought to the notice of the Judge who decided 
that case and that if those observations are borne in mind it could not be said that 
the ruling of this Court is correct. In that case the question was whether the 
original Court had jurisdictifn to amend the decree after the matter was taken 
in “appeal and the appellate Court passed a decree. That, is altogether a differ- 
ent matter and the question before me was not the subject-matter for decision in 
that case. Nor has the decision in Venugopal Mudah v. Venkatasubbiah Chetty® any 
application to the facts of this case. As a matter of fact this question was con- 
sidered by a Bench of this Court in Palaniappa Chetti v. Subramama Chetty* 
referred to by Curgenven, J., in his judgment in Subramania Iyer v. Varadarajulu 
Naidu! and it was pointed out by that Bench that where a defendant has been a 
party to the appeal’ which was disposed of, his application to set aside the ex parte 
decree would not lie in the appellate Court but in the first Court.” — 

In the light of these two rulings of this Court, I do not think I will be justified 
inadmitting this revision petition. | s E 

The petition is accordingly dismissed. l 

KC. e t l Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir ALFrep Henay LIONEL Lracu, Chief Justice AND Mr. Jus- 
. TICE SHAHABUDDIN. | < AH 
' M.C. Chinniah Chettiar |. oa: | .. Appellant" 
Le . oe gy ee ; 3 
„Sivagami Achi alias Sornam Achi and others .. Respondents. 
Hindu Women’s Rights to Property "Act (XVIII of 1937), section 3 (2)—Widow of 
adopted son—Suit*for partition after second adoption by her father-in-law—Share to which 
she is entitled. ¢ s 
The widow of an adopted son sued for partition under section 3 (2) of the Hindu 
Women’s Rights to Property Act, 1937, after a second adoption had been made by her 
father-in-law. On the question whether she was entitled to a half or a third share in the 
family. properties, - in e.g 7 f h 
Held, that section 3 (2) of the Act does not give the widow any greater rights, than 
those possessed by her husband and inasmuch a8 at the time she sought partition the joint 
family. had been increased by the adoption of a son by the head of it she could only be 
given a decree for one-third of the estate. l l a 
Appeal against the decree df the Court of the Subordinate Judge of Siva- 
ganga, dated 30th November, 1942, in O.S. No: 36 of -1941. > 


e1. (1927) 53 M.L.J. 110. : 3. (1915) I.L.R. 39 Mad. 1196. 
2. (1910) 20 M.L.J. 587: L.R. 371.A. 4. (1921) 42 M.L.J; 12. } 
70: L.L.R. 32 ‘All. 295 (P.C.), 7 | 


*Appeal No, 202 of 1943. 4th Septentber, 1944, 
e 2 ; 
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B. Sitarama Rao and R. S uðramanyam for Appellant. 


C. S. Venkatachari and D. Ramaswami Aiyangar for 1st Respondent. 
The judgment of the Court was delivered by ° 


Lhe Chief Justice-—The question in this appeal is one of interpretation of sub- 
section (2) of section 3 of «the Hindu Women’s Rights to Property Act, 1937. 
The sub-section states that when a Hindu governed by a School of Hindu law 
other than the Dayabhag School or by customary law dies, having at the time of 
his death an interest in a Hindu joint family property, his widow shall, subject 
to the provisions of sub-section (3), have in the property the same interest as 

-he himself had: Sub-section (3) states that an interest devolving on a Hindu 
widow under the provisions of the section shall be the limited interest known as 
a Hindu woman s estate, provided that she shall have the same right of claiming 
partition asa male owner. . å . 

_ The first respondent is the plaintiff in the suit, She is the widow of one 
M. C. Thiagarajan Chettiar, who was the adopted son of the appellant and was 
jomt with him. Thiagarajan died on the 19th February, 1940. On the 12th 
June, 1941, the appellant adopted the third defendante(the third respondent). On 
the 6th August, 1941, the first respondent filed this suit for partition, as she had 
the right to do by virtue of the Hindu Women’s Rigħts to Property Act. The 
main question is whether she was entitled to a half share or only to a one-third 
Share in the family property. She claimed to be entitled to a half share because 
this was the extent of the interest which her husband had in the property at the 
time of his death. The father-in-law maintained that by reason of his adoption 
of-a son after the death of Thiagarajan the plaintiff’s interest was only one-third. 
The Subordinate Judge considered, that it was quite@lear that the plaintiff’s con- 
tention was right and he gave her a decree for partition on the basis that she had 
a Hindu woman’s interest in one half of the estate. The question is not so sin- 
ple as the Subordinate Judge imagined. In facteit is one of considerable difficulty. 
On a careful consideration of the very able arguments whick have been addressed 
to us by counsel, we have come to the conclusion that the interpretation placed | 
upon sub-section (2) by the Subordinate Judge is erroneous and that he should ° 
only have given the plaintiff a decree for one-third of the estate, 

For the plaintiéf stress has been laid on the word “had” with which sub-sec- 
tion (2) concludes. It is said that as a son’s widow is given the interest which her 
husband “had” at the time of his death, nothing which happens afterwards can 
cut down that interest. This argument p¥esupposes that a coparcener’s interest 
in the family estate is a fixed interest and that the word “interest” in the sub- 
section should be interpreted as “share”, which is the word used in sub-section (1). e 
This cannot be accepted. A coparcen&’s interest is not a fixed interest. It is 
subject to-alteration. For example, it is affected py the death of a coparcener, by 
the birth of a son to a coparcener, or by the adoption of a son by a coparcener. 
Lord Westbury, in delivering the judgment of the Privy Coyncil in Appoview v. 
Ramasubba Aryan? said: : 

“According to the true notion of an undivided family in Hindu law, no individual mem- 


ber of the family whilst it remains undivided, can predicate of the joint and undivided 
property, that he, that particular member, Ims a certain definite share.” 


“ During his lifetime the interest of the plaintiff’s husband was an uncertain one. 
His father might have had a son born to him. He could, of course, have fixed 
his share by insisting on partition, but this he did not do. The section does not 
give the plaintiff any greater rights than ‘those possessed by þer hugband, and 
when she, sought partition thé joint family had been increased by the adoption of, 
a son by the head of it. The question is fully discussed by the learned author of 
the tenth edition of Mayne at pages 721 and 722, and we are in full agreement 








1, (1866) 11 M.I.A. 75, © ° : 
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with the observation made there that a widow cagnot be deemed to be in a better 
position than her husband if he had lived. | 

This Court has accepted the principle that when a coparcener sells or charges 
his interest in a family estate, the alienee merely gets his interest as it stood at 
the date of the alienation and it is said for the plaintiff that this supports her case. 
We do not agree that there is an analogy. Here we are concerned with the inter- 
pretation of the statute and we are of opinion, having regard to the words used and 
the nature of the interest of a coparcener in a joint family governed by the Mitak- 
shara law that the legislature did not intend to give, and has not in fact given, 
the widow greater rights than possessed by her deceased husband. 

It has also been suggested on behalf of the plaintiff that she had demanded a 
partition before the adoption of the third defendant. If this were in fact the 
case, her claim for a half share in the property would ‘be well founded; but it*ts 
quite’glear that no such defnarid was made until after the adoption had taken place. 
All that the plaintiff can point to here is a letter which her advocate wrote to her 
father-in-law on the 3lst May, 1941. The plaintiff had received information that 
her father-in-law proposed to adopt a son, and she entered a protest. She alleged 
that the proposal was in contravention of an agreement which had been reached 
between her father-in-law and her father. The concluding portion of the letter 
reads as follows: 8 

“My client therefore calls on you not to make an adoption in contravention of the 
said agreement but to fulfil it in all its terms within a week of the receipt hereof, fajling 
which she will be obliged to enforce all the reliefs she is entitled to in virtue of the said 
agreement and under the Hindu Women’s Rights to Property Act, by process of Court.” 
This is not demand for partition. It is a threat to enforce her rights to parti- 
tion should her father-in-law proceed with the proposed adoption. Admittedly, 
she made no actual demand“for partition untilethe adoption had taken place. 

The appeal must be allowed and the case remanded to the trial Court to 
proceed with the partition in accordance with this judgment. The plaintiff will 
receive from the defendant costseine the trigl Court based on the value of one- 
third of the estate. She will pay to the appellant costs in this Court based on the 
difference between one half and one-third of the value of the estate. 

d 


V.S. l —— Appeal allowed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR. Justice SOMAYYA. 


M. Mahargood Mamuna Lebbai .. Appellant* 
Y, l g 
, The National Bank of India, Ltd., Tuticorin, through its Manager 
lawful attorney e ° .. Respondent. 


_ Transfer of Property Act (IV of 1882), section 55, clause (1) (g)—Sale of vendors 
right, title and interest in the pbrope&ty as purchaser in Court auction—Not an express con- 
tract excluding the applicability of section 55 (1) (g) in respect of charge to which the 
property was subject. e y 

The vendor purchased the property in Court auction and sold it to the vendee and the 
sale deed contained a recital that the vendor conveyed to the vendee his right, title and 
interest in the property as purchaser under the Court auction. Subsequently the vendee 
discovered that there was a charge on the preperty. He paid some amount towards the 

*charge and sought to recover it from the vendor who pleaded that the recital in the sale 
deed excluded the applicability of section 55 (1) (g) of the Transfer of Property Act. 

Feld, that the covenants impligd by section 55 can be excluded only by an express 
contract and not by implication. j 

Mahomed Ah Sherif v. Venkatapathi. Raju, (1920) 39 M.L.J. 449, applied. 

- Appeal against the decree of the Court of the Subordinate Judge, Tuticorin, 
in A.S. No. 107 of 194b preferred against the decree of the Court of the District 
Munsif of Tuticorin in O.S. No. 239 of 1940, 

Se aaa aaa aaa A aaa aaa aa anaa aa aaa aaa ana a aana agaman amana Ma aana a aan, 

#584, No. 712 of 1943, ; 17th August, 1944, 
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2 


. B. Pocker for Appellant. i 
King and Partridge for Respondent. 


The Court delivered the following 

' JupGMENT.—In this case the question is whether there isa contract exclud- 
ing the applicability of section 55,4 clause (1) (g) of the Transfer of Property 
Act. The appellant purchased the properties in question from the respondent 
and later on it was discovered that there was a charge on the property. Some 
amount was paid by the plaintiff towards the charge which had ripened into a 
decree and he filed the suit out of which the second appeal arises for recovery of 
the sum paid by him. + The trial Court granted the decree but the appellate Court 
reversed it and hence the second appeal. 


“ The sale-deed executed by the respondent in favour of the appellant is Ex. A, 
dated the 4th September, 1937. The respondent bank had purchased this pro- 
perty in court-auction held in execution of a mortgage decree èn O.S. No. 27 
of 1931 on the file of the Sub-Court, Tuticorin, against one Shanmugasundaram 
Pillai and others. The document, Ex. A, recites that the properties described in 
the schedule attached thereto were the properties of the vendor, the vendor hav- 
ing purchased the same in court-auction mentioned Just now. It goes on to say, 
after referring to the court-auction and the delivery: gf possession to the vendor, 
- “the vendor has thereby acquired title to sell the same. and whereas the vendon has 
agreed with the purchaser for the sale of the lands, buildings, trees and premises with all 
that stand thereon for the price of sum of Rs. 15,800 only. . . . The vendor doth hereby 
convey and grant unto the vendee his successor and assigns. all the right, title and interest 


of the vendor as purchased by him in Court auction in the properties and parcels of lands, 
and all appurtenances thereto more particularly described in the schedule h@reurder. . .” 


The.question is whether there is a contract to the contrary within the meaning 
of section 55. Section 55 says: ° = 


“In the absence of a contract to the contrary, the buyer and the seller of immowable 


property respectively are subject to the liabilities, and have the rights, mentioned in “the ` 
rules next following, .. 5...” = e. | 
L 


Clause (1), sub-clause (g), : 

. “The seller is bound to pay all public charges and*renteaccrued due in respect of the 
property up to the date of the sale, the interest on all incumbrances on such property due 
on such date, and, except where the property is sold “subject to incumbrances, to discharge 
all incumbrances on tht property then existing.” g 

In the present case the property was not sold subject to encumbranċes. There- 
fore, in the absence of a contract to the contrary the vendor is under ag obligation 
to discharge the encumbrances then existifig on the property, that is, the encum- 
brances existing on the date of the sale. 


In this case there is no express c@ntract relied upon by the respondet. It” 
was said that there was an implied contract and that implied contract is to be in- 
ferred from the sole circumstance that the tle conveyed is described to be 
that derived under a court-auction held in execution of the decree already men- 
tioned. It is said that because the vendor expressly stated that what he conveyed 
was all the right, title and interest of his as purchased by him in court-auction, 
a contract to the contrary is to be implied. 


As laid down by this Court in Mahomed Ali Sheriff v. V enkatapatiraju,* the. 
contract to the contrary must be expressed in a clear and unambiguous language. 
The learned Judges said this at page 452, ° 


“The law is well settled that the effect of a covenant for title is not to bẹ got rid of 
except by the vendor indicating to the purchaser by use of clear and mambiguous expres- 
sions that “he did not mean to guarantee that he had a good title to the property and wase 


entitled to convey the same.” ° 








1. (1920) 39 M.L.J. 449. ne 


N 
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The observations which were made with respect to title are equally applicable to 
the case of a covenant against encumbrances or fo the obligation on the part of 
the vendor to discharge encumbrances then existing on the properties. Mr. Mulla 
in the Transfer of Property Act says this at page 313, second edition, 

“The implied conditions enumerated in this section are supplemented or varied in 

actual practice by numerous particular conditions. , Such conditions are strictly construed 
in favour of the party whose rights are restricted. In Seaton v. Mapp, (1846) 2 Coll. 556, 
Vice Chancellor Knight Bruce stated the principle of construction as follows: ‘I think, and 
have always thought that when a vendor sells property under stipulations which are against 
common right, and place the purchaser in a position less advantageous than that in which 
he otherwise would be, it is incumbent on the vendor to express himself with reasonable 
clearness; if he uses expressions reasonably capable of misconstguction, if he uses ambi- 
oe we the purchaser may generally construe them in the manner most advantageous 
to himself.” 
This rule is sometimes expressed to be that the provisions of section 55 can ¢e 
excluded only by an expregs contract, that is, by clear and unambiguous language 
contaified in the sale-deed itself, clearly indicating that the covenants, implied by 
that section with reference to which every person is supposed to contract, are 
not to apply in the particular cases, 

The decision of the lower appellate Court is reversed and that of the trial 
Court restored with costs béth here and in the lower appellate Court. 

Leave refused. : 


VPS: —— ; Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. JUSTICE SOMAYYA. 
A. C. T. Ne Nagappa Chettiar 1 Appellant® 


v. 
Meenakshi Achi and others” ° ; .. Respondents. 

Civil Procedure Code (V of 1908), section 66—Sale deed actually executed reiterating earlier agreement by 
purchaser in court-auction—Sale not affected by section 66 of the Code. 

Where reiterating an earlier agreement there was not merely an agreement to sell executed 
after a eourt-sale, but there was an actua sale-deed txecuted by the person who purchased the 
property in court-auction conveying the property to the plaintiff, A 

Heid, that section 66 of the Civil Procedure Code was no bar and the sale was valid. 

Vadivelu Mudaliar v. Peria Manicka Mudaliar, (1920) 39 M.L.J. 11: L.R. 47 1.A.6108 : LLR. 
43 Mad. 643 (P.C.), applied. 

Appeal against the decree of the Court of the Subordinate Judge, Devakottai, 
in A. S. No. 26 of 1942, preferred against the decree of the Court of the District 
Munsiff of Devakottai in O. S. No. 28 of 1941. 

| V. Rataswami Aiyar for Appellant, 

T. L. Venkatarama Aiyar for Respondents, 

The Court delivered the following 

Jeupcment.—The only decision brought to my notice is that of the Judicial 
Committee in Vadivelu Mudaliar v. Peria Mancka Mudaliar+. ‘There, there was 
an agreement before the court-Sale by which A agreed to purchase at a court- 
auction (to come off later) for and pn behalf of B and then to convey the property 
to B. There was another agreement after the court-sale executed by A and B 
reiterating the terms of the original agreement. The Judicial Committee pointed 
out that if the original agreement had stood alone, section 66 of the Civil Procedure 
Code may be a bar, but that since there was another agreement after court-sale, 
‘section 66 did not apply. In the case before us, there was not merely an agreement 
to convey the property executed after the court-sale, but there was an actual sale- 
deed executed by the person who purchased the property in court-auction conveying 
the property to the plaintiff. This case is directly covered by the observations of 
the Judicial Comfnittee in Vadivelu Mudaliar v. Peria Manicka Mudaliart, which, 
1 consider, are equally applicable to a case where there is a sale deed after the court- 
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* S. A. Nos. 664 and 739 of 1943. 17th Augyst, 1944. 
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sale executed by the court auction-purchaser in favour of the real owner. In the 
case before the Judicial Committee an agreement to convey to the real owner 
executed by the court auction-purchaser after his purchase was held enforceable. 
The subsequent agreement was merely in pursuance of and in reiteration of the 
prior agreement, which, if it had stood alone, would have no validity. If in that 
case section 66 is not a bar, I fail tø see how in a case where the parties went further 
and a sale-deed was actually executed in favour of the real owner by the Court 
auction-purchaser after his purchase the result can possibly be different. I hold 


that the decision of the lower Court is right and dismiss the second appeal with 
costs. 


There will be ad¥ocate’s fee only in S. A. No. 664 of 1943. Leave to appeal 
refused. 


“ KC. | : —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 6 


PRESENT — MR, JUSTICE SOMAYYA. 
Mohammad Ayisha Beevi | -- Appellant* 
U. 8 
A. Samankatha Nadar and another ; .. Respondents. 
Mahomedan Law—Gift—Possession given of bulk of properties—Validity of the entire gift. ° 


Where possession of the bulk of the properties under a gift by a Mahomedan was actually given 
to the donee, the entire gift would be valid and will confer a title on the donee to sue for possession 
of the properties which could not be delivered being in the possession of third parties. 


Appeal against the decree of the Court of the Subordinate Judgé of Tuticorin 
in Appeal Suit No. 15 of 1941, preferred against the decree of the Court of the 
District. Munsiff of Tuticosin in Original Suit No. 293 of 1939. 


S. K. Ahmed Meeran for Appellant. 


C. S. Venkatachariar and D. Ramaswami,Aiyangar for Respondents, 
The Court made the following 6 ii 


OrDER.—The main question for decision in this second appeal is whether 
the gift under Ex. F executed on the 21st October, 1939, by the plaintiff’s father 
in favour of the plaintiff is valid and effective to pass title to the plaintiff. The 
trial Court found Jin favour of the plaintiff and decreed the suit. On appeal the 
Subordinate Judge held that though the docurfent was proved to have been exe- 
cuted and registered by the donor the gift is invalid for the reason that possession 
as required by Muhammadan law was not given to the donee. Hene this second 
appeal. 

At the time when the gift deed in question was executed, a final decree in a 
partition suit had been passed vestingevariof&s properties that belonged to “the co- 
sharers severally in the several sharers. Plaintiff’s father was a party to the partition 
suit and the properties in question and some oth€r properties were allotted to him. 
Unfortunately the decree did not provide for possession being taken in execution 
of the final decree in the partition suit. The defendants in’ the present suit were 
also parties to the final decree in the partition suit and in that suit to which the 
plaintiff’s father and the defendants were parties, the suit properties were allotted 
to the share of the plaintiff’s father. «Ihe partition decree was passed on the 5th 
March, 1938, and the gift deed in favour of the plaintiff (Ex. F) was executed on 
the 21st October, 1939, and it was duly registered, “The material portion of the 
` document runs thus: à 

‘“ Whereas I have decided that even during my lifetime suitable properties slfould be given 
possession of to you and that you should be made entitled thereto, I have this day by means of this 
deed giftéd-to you out of my free will @nd satisfaction the undermentioned properties worth abott 


Rs. 3,000 which I got for my share in the final decree in the partitior?suit in O. S. No. 46 of 1942, on 
the file of the Sub-Court, Tuticorin (which was a suit between me and my mother, etc.) and which 


*S. A, No, 869 of 1943. goth August, e944. ‘ 
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properties are in my enjoyment and other properties belonging to me and purchased in my name 
and out of my own earnings,and which are in my enjoymer®. You have also accepted them and 
I have left those properties under your control and enjoyment. Hence from this day you are entitled 
to and enjoy the properties mentioned in the schedule below with absolute rights of ownership, 
according to your will end pleasure from generation to generation with rights to sell,gift and alienate. 
Since out of my freé will, I have gifted away all the undermentioned properties to you and since 
you have accepted them and since their enjoyment was got to you 1 hereby declare that 1 have 
no power for any reason whatsoever to cancel or change this gift. Even if I cancel this gift it will 
not be valid.” 

The plaintiff alleged that her father was in possession of the suit property and 
that she got possession of the property. The District Munsiff held that the 
donor was in possession on the date of the gift deed Ex. F and that he gave to the 
plaintiff such possession as the property was capable of. He held that it was not 
necessary that actual possession should be given by the father to the daughter 
particiilarly when the donee was living with the donor af the time of the gift deed. 
He also held that the defegdant got into possession of the suit property only in 
Novenfber 193@ 

The first defendant who is the contesting defendant alleged that the donor 
was never in possession of the suit property and that he did not in fact give pos- 
session to the plaintiff. According to him the suit property was always in the 
possession of one Sadak Maraicar, the son of the donee’s uncle and the first defen- 
dant took possession of the property after purchasing it in court-auction held: in 
pursuance of a mortgage decree which he obtained against that Sadak on a mort- 
gage executed by him. 

The first defendant got possession in court-auction only in November, 1939. 
The'suit gift deed was executed in October of that year. So even if the first defendant 
got possession in November, 1939, in pursuance of the court-sale at which he pur- 
chased the property, that would not affect the validity of the gift deed if on the date 
when the gift deed was executed, all the requirements of Muhammadan law 
wcre complied with. 


Before proceeding further, it is important to notice that the gift deed com. 
prises not merely the suit property’ which was allotted to the plaintiff’s father in 
the partition decree but also other properties which were admittedly the self- 
acquired properties of the donore In fact, four properties, three houses and a wet 
land are comprised in the gift in question. The first consists of two houses bearing 
Door Nos. 168 and 175 in the goth ward, Tuticorin Municipality, the second is 
a house bearing Door No. 129 in the same town; the third is Wet ‘land bearing 
S. No. 318/3 and situated in the village of Iruvappapuram, Kumarapuran, Sri- 
vaikuntam taluk, and the last item is a house in Madura Municipality. Of these, 
the property that was purchased by the first defendant in execution of the mort- 
gage decree against Sadak and which is involved in this suit is the wet field mentioned 
«above. 


e 

In a case where there are a number df properties comprised in the gift deed 
and the donee is put in possessiongof some of them, the High Court of Bombay held 
in Chanda Saheb Kashim Saheb v. Ganga bait that the requirements of Muhammadan 
law sare satisfied even as regards tHe properties of which actual delivery was not 
made. The requirements of Muhammadan law as to seisin are satisfied in a 
case where possession of the bulk of the properties is given to the donee. In that 
case there were a number of fields covered by the gift deed. Possession was given 
of several of them but not of a few. The question arose whether the gift was invalid 
as regards the property of which actual possession was not given. The High Court 
held that in such a case the entire, gift is valid. In that case, the property of which 
possession was not delivered was in the possession of a mortgagee and the High Court 
held that in such agcase possession is not necessary. But this apart, the Bombay 
High Court considered the question on the assumption that possession*even in 
such a case was necessary, whether the gift was valid having regard to the fact 





I. (1921) LL.R. 45 Bom. 1296. 
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‘that all the other properties were put in the possession of the donee. The learned 
Judges say this at page 1300 ° 
“ But another question arises whether we should not look at the gift as a whole and not merely 
look at that portion of it which purported to convey to the donee the equity of redemption in the 
mortgaged properties. There is here a gift of five properties which are set out at page 1 in the judg- 
ment of the Second Class Subordinate Judge in remand. Certain of those properties which were 
in the possession of the donor were actualty handed over to the donee, and our attention has not 
been drawn to any authority which goes to show that we are bound to split up a deed of gift, by which 
various properties are given, into its component parts, and consider the gift in respect of that portion 
of the property of which possession could be given as valid, and in respect of that portion of the pro- 
perty of which possession could not be given as invalid. That being the case, we see no reason why 
we should not consider that the principles of Muhammadan law were complied with when pos- 
session was given to the denee of the properties then in possession of the donor, and that would be 
.sufficient to support a claim to redeem the properties which were in possession of the mortgagee.” 


‘Lhe Judicial Committee held in Muhammad Abdul Ghani v. Fakir Jahan Begam} 
that delivery of part of the zamindari which was the subject of the gift was delivery 
of the whole. On pages 314 and 315 the Judicial Committee say this: e 

“But in the Courts below and in this appeal it has been contended that the deed of the 7th of March . 
1884, is void so far as it purported to be a gift of the property in question in this suit on the ground 
that no possession was actually taken of this particular property, and no mutation of names in respect 
of this particular property was obtained by Lutf-Ullah-Khan until Munni Bibi had died in 1906. 


That contention has raised a question by no means easy of solution. The solution of that question 
depends upon what are the facts here and upon what is the rilg of Muhammadan law applicable 
to those facts. In considering what is the Muhammadan law on the subject of gifts inter vivos their 

` Lordships have to bear in mind that when the old and admittedly authoritative texts of Muhammadan 
law were promulgated, there were not in the contemplation of any one any Transfer of Property Acts, 
any Registration Acts, and Revenue Courts to record transfers of the possession of land, or any zamin- 
dari estates, large or small, and that it could not have been intended to lay down for all time what 
should alone be the evidence that titles to lands had passed. The object of the Muhammadan law as 
to gifts apparently was to prevent disputes’as to whether the donor and the donee intended at the 
time that the title to the property should pass from the donawto the donee, and that the handing 
over by the donor and the acceptance by the donee, of the property should be good evidence that 
the property had been given by the donor and had been accepted by the donee as a gift.” 


Lutf-Ullah-Khan was the donee and Munpi Bibi was the donor, and possession 
‘was not taken during Munna Bibi’s Mfetime. After laying down the three conditions 
of Muhammadan law as regards a valid gift inter vivos (a) manifestation of the wish 
to’ give on the part of the donor ; (b) the acceptartce of the donee, either impliedly 
or expressly; and (c) the taking of possession of the subject-matter of the gift by the 
donee either actually or constructively, the Judicial Committee proceeded thus : 
“ In their -Lordships’ opinion the whole zamindari property mentioned in the deed, and not 
parts of it only, must, for the purposes of this case, be regarded as one property, the taking possession 
of any part of it being constructively a taking possession of the whole. The wish of Munni Bibi to 
give that property to Lutf-Ullah-Khan and his acçeptance of it on the yth of M&rch, 1884, are 
clearly manifest from a perusal of the deed which he received and acted upon.” 
The only distinguishing feature between that case and the present one is that the 
property involved in this suit is a wet fiel@ situated in one taluk and tHe other 
properties are in other taluks. This is the distinction relied upon*by Mr. Venkata- 
chariar, the learned advocate for the respondént, but Ido not see how that is 
really a distinction which is material. In this case, the suit property is a portion 
of the entire property covered by the gift. As such there if considerable force in 
the argument of the appellant that the case is covered by the decision of the Judicial 
Committee in Muhammad Abdul Ghani v. Fakir Jahan Begam}, But Mr. Venkata- 
chariar draws my attention to Sadik Hasain Khan v. Hashin Ali Khan 2, a decision of 
the Judicial Committee. The present question was not the subject of decision 
by the Judicial Committee. There a Muhammadan made a settlement reciting 
that Rs. 85,000 was due by the settlor to his wife for her dower and that it had been 
agreed between the parties that the settlement should be in full satisfaction of the 
dower debt, and that for the consideration stated the settlor granted certain prg- 
perties to the trustees upon trust to pay the net income of the properties to his 


1, . (1922) 49 M.L.J. 453: L-R. 49 LA. 195; 2 (1916) gr M.L.J. 607: L.R. 43 LA. are : 
LL.R. 44 All. 301 (B.C.). LLR, 38 All 627 (PG). se i 
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wife for her life and after her death upon trust for all the children of the settlor 
and his wife living at the time of his death. Thé document was never executed 
by the wife, and there was no evidence, independent of the deed, to show that any 
agreement was ever entered into between the settlor and his wife that she would 
accept the provision made for her in the settlement in satisfaction and discharge 
of the unpaid balance of her dower. The first question was whether the settlement 
operated as a conveyance for consideration or as a gift. Having regard to the 
fact that the wife was not a party to the deed and that she never accepted it, the 
Judicial Committee held that it was to be treated as a mere gift. So treating it, 
the question arose whether the requirements of Muhammadan law as to delivery 
of possession were complied with. The trustees were the persons in whom the 
legal estate in the subject-matter of the gift vested for the benefit of the beneficiaries. 
On evidence the Judicial Committee held that nothing was done by the donpr 
which amounted to delivery of possession of the properties, and that nothing was 
done hy the trustees or the wife amounting to proof of the acceptance ‘of the gift 
or of an election to take under the deed. It was also pointed out that the conduct 
and actions of the wife were entirely inconsistent with any such intention on her 
part. The trustees never entered under and by virtue of the trust deed into the 
receipt of the rent or income qf the property comprised in the document, and there 
was no proof that possession of any portion of the property which was the subject 
of the gift was ever delivered by the settlor to the trustees. On the finding that 
the gift was never accepted either by the wife or by the trustees, the transaction failed 
to take effect even as a gift. Then coming to the question of possession, the Judicial 
Committee pointed out that the properties which were the subject of the settlement 
consisted of certain house properties in Calcutta and of some villages in the United 
Provinces. It was urged before the Judicial Committee that there was evidence 
to show that the trustees took,possession of the housein Calcutta and it was argued 
that there being possession of part of the property, the gift took effect even as regards 
the villages situated in the United Provinces. Dealing with this aspect of the case 
the Judicial Committee said this on page 657 : 

e“ There is no satisfactory evidence, therefore, in thtir Lordships’ opinion, that the trustees ever 
entered, under and by virthe of the trust deed, into receipt of the rent or income of the property 
comprised in the mortgage sued Upa pae consequently there is no satisfactory proof that the pos- 


session of this portion of the property, the subject of the gift, was ever delivered by the gettlor to the 
trustees. 

Even if the proof of the receipt of the rent of the Kothi, 13, Russell Street, Calcutta were so satis- 
factory as to support the conclusion that possession of it had been delivered to the. trustees at the 
date of the trust deed, or indeed at any time during the life time of the settlor, which, in their Lordships’ 
view, it is not, the receipt of the rent of these premises, differing altogether as they do in nature and 
character frone the property mortgaged, separated by many miles from these jagir villages, and not 
forming with them one concrete whole, would furnish no proof whatever of the delivery by the settlor 
to the trustees of his shares in the villages mentioned in the mortgage. Their Lordships are, therefore, 

eof opinion that possession of the property mortgaged not having been proved to have been delivered 
the gift $, according to the Muhammadan law appliaable to the case, void, and that the mortgage, 
sued upon is therefere a valid and a binding instrument, and a good security.” 

Having regard to the prior findifigs of the Judicial Committee that there was no 
acceptance of the gift by the wife or the trustees and that in fact there was no evidence 
of the receipt of rent*even of the Calcutta property, these observations can only be 
regarded as obiter. These observations cannot, in my opinion, be relied upon in 
the face of the direct decision of the Judicial Committee in the case already referred 
to, Muhammad Abdul Ghani v. Fakir Jahan Begam’. 


* The decision of this Court in Fakir Naynar Muhammad Rowther v. Kandaswam 
Kulathu Vandan*, is very strongly relied on. In that case it was held that delivery 
of possession is essential and that without such “delivery the gift is invalid. Abdur 
Rahim, J., who delivered the leading judgment said this on page 128: 

“ The reason for the rule requiring delivery of seisin in order to complete the gift ig that such 


a disposition of property being without consideration, the donor if he has failed to divest himself 
completely of every interest in the property he cannot be called upon to do any act in order to give 
a ec OO ————— er — — —— oe 
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effect to his intention. This is the juristic ground on which the condition as to delivery of pos- 
Session is based and is stated as the sec nd argument of the Hanafi doctors, at page 482 of Hamilton’s 
Hedaya’ * * * But it is however argued that the rule should not be applied in a 
case where the donor himself is not in possession of the property, because the result of that would be 
to unduly hamper free disposition of property. On this point also it seems te us that the view of the 
Hanafi authorities is clearly opposed to the appellant’s contention.” 
The question that I have to,decide*did not arise for decision in that case. Herea 
portion of the property—a good portion of it was according to the appellent delivered 
to the donee and the question is whether the gift takes effect as a whole, 7.¢., even 
as regards the property of which possession was not delivered owing to the fact 
that the donor was not in possession at that time. Further, in this case the donor 
has done all that he cduld do to enable the donee to recover possession of the property 
from thë person in whose possession it then was. 


*. Whether even in such a case the gift is invalid did not arise for decision in 
the above case. There no portion of the property that was the subject of the gift 
was in possession of the donor and there could therefore be no c&se of delivery of 
a portion of the property in the possession of the donor. Further it seems to me 
that there is much force in the argument of the learned advocate for the appellant 
that in view of the later decision the Judicial Committee in Muhammad Abdul Ghani 
v. Fakir Jahan Begam! much of the reasoning of Abdur Rahim, J., in the above 
case will have to be reconsidered. i 


As the Judicial Committee pointed out in the above case, at the time when 


the Muhammadan jurists laid down the law as to delivery of possession being 
essential for the validity of a gift: i 

“There were not in the contemplation of any one any Transfer of Property Acts#any Registration 
Acts, any Revenue Courts to record transfers of the possession of land, or any zamindari estates, 
large or small, and that it could not have been intended to layglown for all time what should alone 
be the evidence that titles to kandshad passed. The object of the Muhammadan law as to gifts 
apparently was to prevent disputes as to whether the donor and the donee intended at the time that 
the title to the property should pass from the donor to the donee, and that the handing over By the 
donor and the acceptance by the donee of the prop¢rty,should be good evidence that the property 
had been given by the donor and had beech accepted by the donee asa gift.” e 
Had the question therefore directly arisen before me, I should have felt the necessity 
of referring the matter to a Bench whether the decision in Fakir Nynar Muhammad 
Rowther v. Kandaswami Kulathu Vandan? can be regarded as good law after the decision 
of the Judicial Committee in Muhammad Abdul Ghani v. Fakir Jahan Begam!. The 
text writers are also of opinion that Fakir Nynar Muhammad Rowther v. Kandaswami 
Kulathu Vandan? requires reconsideration. The case before me, as I have already 
pointed out, is quite different from that which was considered in the Madras case. 
If possession of the bulk of the properties ‘was, as alleged by the appellant, actually 
given to the donee, I hold that the entire gift would be valid. 


The question whether possession efthe @ther properties comprised by *the gift 
deed was actually given to the donee has not been considered. Tlfough there is no 
reason to suppose that they were not delivered, Yet the respondents are entitled to 
have a finding on that question. I therefore call upon the lower appellate Court 
to return a finding whether possession of the other propertits covered by the gift 
deed was given to the donee. Fresh evidence may be adduced by both parties. 
‘Time for submission of findings two months from the date of receipt of the records 
by the lower appellate Court. 7 days for objections. 


K.S. — Appeal allowed, 


8 
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IN THE HIGH COURT OF JUDICAQURE AT MADRAS. ` 
PRESENT — MR. JUSTICE SOMAYYA. 


Bhimavarapu Butchi Reddi .. Appellant” 
v. , 
_ Bhartipadi Sri Lakshmi Venkata Suryaprakasarao (minor) by 
mother and guardian Annapurnamma and another .. Respondents. 


Execution—Court-sale of property in execution of money-decree—Property subject to mortgage which, however, 
was represented to be sham—Sutt on mortgage before court-sale— Mortgage found to be real—Sale under mortgage 
decree-—Purchaser in execution of money-decree cannot claim refund from money decree-holder. 

+ Certain properties subject to a mortgage were sold in court-acutior® in execution of a money 
decree. The decree-holder had represented that the mortgage was sham. The mortgagee had also 
brought a suit on the mortgage prior to the court-sale. The mortgage was found to be real and 
in execution of the mortgage decree, the*mortgagee himself became the purchaser. Thereupon tRe 
purchaser at the sale in executionf the money-decree sued to recover from the money decree-holder 


the purchase moneg. 

Held, that the purchaser cannot recover the money paid, for the case was not one where the 
judgment debtor had no. interest at all in the property at the time of the auction sale, but one where 
the judgment-debtor had some interest, viz., the equity of redemption though it was not as valuable 
as the auction-purchaser thought. 

` Macha Koundan v. Kottara Koundun, (1935) 69 M.L.J. 750: I.L.R. 59 Mad. 202 (F.B.) distinguished. 

S. A. Nos. 462 and 650 of 1944 and Izazat-un-nisa Begam v. Partab Singh, (1909) 19 M.L.J. 

682.: L.R. 36 I.A. 203 : LL.R. 31 All. 583 (P.C.), referred to. i 
Appeal against the decree of the Court of the Subordinate Judge, Tenali, 
in A. S. No. 167 of 1940, preferred against the decree of the Court of the District 


Munsiff, Tenali, in O. S. No. 53 of 1938. 
. V. Subramanyam for Appellant. 
V. Parthasarathy for 1st Respondent. ° 


‘The Court delivered the following 

Jupcmenr.—I do not see any reason to interfere with the decree of the lower 
appellate Court. Two sets of propertiés were purchased by the plaintiff in court- 
auction in execution of*a money decree which was obtained by the second defen- 
dant’s father against one Nagi Reddi. Under the column ‘‘ Details of encumbrances . 
to which the property is liable,” a registered mortgage deed was merttioned as 
having been executed on the 22nd June, 1930, and it was said that the mortgage 
was a fraudulent transaction not supported by consideration and therefore not 
binding. It so turned out that on the date of the court-sale the mortgagee had 
already filed the suit O. S. No. 108 of 1934. The court-sale at which the plaintiff 
became the purchaser was on the 7th May, 1934, which was subsequent to the 
institution of O. S. No. 108 of 1934. The plaintiff’s purchase was therefore lis 
pendens and subject to the result of the mortgage suit and of the further proceedings 
taken therein it was the duty of the @uctior-purchaser to have impleaded himself 
in that suit and to have sought redemption if he so wanted. He did not do it. 
The result was that a decree was “passed, the properties were brought to sale and 
they were purchased by the mortgagee himself. The property was thus lost. The 
plaintiff then filed the suit out of which this second appeal arises against the two 
defendants, the first defendant being the mortgagee court auction-purchaser and 
the second defendant the decree-holder in execution of whose decree the properties 
were sold and purchased by the plaintiffe As against the first defendant, the 
plaintiff sought a declaration that the mortgage was collusive and not supported 
by consideration. On the merits the trial Court found that the mortgage was not 
either collusive or not supported by consideratiohf and therefore rightly refused any 
relief against the first defendant and the plaintiff left it at that. As against the 
second defendant, the decree-holder, the argument was that as the plaingiff lost 
the properties which were brought to sale at his instance, the plaintiff is entitled to 
a refund of the money that he paid for the court-sale. 





a 
* Så. No. 1074 of 1943. < 16th August, 1944. 
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This claim is one based on a decision of the Full Bench of this Court in Macha 
Koundan v. Kottara Koundant. The trial Court upheld the claim of the plaintiff as 
against the second defendant and granted a decree against the second defendant.. 
On appeal the lower appellate Court reversed the decree. In the present second 
appeal though both the defendants are made respondents, relief is claimed only 
against the first respondent who is the second defendant in the trial Court. Mr. V. 
Subramaniam, the learned advocate for the appellant, argues that this caseis directly 
covered by the Full Bench decision of this Court. Before proceeding further, 
it must be mentioned that six items of properties were brought to sale and that 
five of those items were covéred by the mortgage which has been mentioned above. 
These items were soki as a single lot and purchased by the plaintiff. It would 
appear that the other item which is not the subject of the mortgage and the sale 
lg execution of the mortgage decree was also lost as the result of a claim put forward 
by a third pasty. The appellant’s learned advocate therefore says that his client 
has lost all the properties which were purchased by him and that therefore he is 
entitled to the refund of his bid amount. The facts of the case which came up for 
decision before the Full Bench are however entirely different and I do not agree 
with the contention that the decision of the Full Bench covers this case. In that 
case, a property which was not the property of the judgment-debtor on the date 
of the court-sale was put up for sale. The fact that the judgment-debtor hac no 
title to the property even on the date of the sale was not discovered within thirty 
days from the date of the sale. The sale was confirmed. The auction-purchaser 
lost the property as a result of a later suit by a third party and he thereafter filed 
the suit for recovery of the amount which was paid by him for the purchase. The 
question was whether the auction-purchaser’s remedy was not cenfined to an 
application under Order 21, rule 91, Civil Procedure Code, on the ground that the 
judgment-debtor had no title at all. This remedygsan be availed of only if the 
want of title was discovertd before the sale was confirmed. If the want of title 
is discovered after the court-sale is confirmed, then he has no remedy under the 
Civil Procedure Code. A right to recover the purchase-money when the mistake 
or want of title was discovered thereafter was provided in, the Code of 1882,*but 
that was omitted in the Code of 1908. The question was therefore whether, in 
a case where the judgment-debtor had no title ateall en the date of the court-sale 
and the défect of want oftitle was discovered long after the court-sale was confirmed, 
the auction-purchaser has a right to sue for the recovery of the purchase-money. 
The learned Judge$ held that a person who purchased the property ata court-auction 
could, if he lost the property owing to want of title in the judgment-debtor, file a 
suit for recovery of the purchase-money. In the present case there was no want of 
title in the judgment-debtor on the date of the court-sale. He had the equity 
of redemption. A suit had been filed by the mortgagee, but there is no allegation 
in the present plaint that on the date of the court-sale at which the plaintjff pur- 
chased the property, it was not worth the amount due under the, mortgage. The 
fact that at the subsequent court-auction held Ih execution of the mortgage decree 
there was no surplus left is not a ground for holding that on the date of court-sale 
at which the plaintiff purchased the property, the real value of the property did not 
exceed the amount due under the mortgage and costs. It is notorious that in 
forced sales in execution, the properties do not after all fetch even half the real 
value and there being no allegation in the present plaint that the real value of the 
property was not more than the amourft due under the mortgage on the date of the 
purchase by the plaintiff, I decline to allow the learned advocate for the appellant 
to raise that question at this stage. We must prpceed on the basis that there was 
the equity of redemption in the mortgagor and that to that extent title passed 
to-the plaintiff. It might be that the auction-purchaser thoughi,that hé was getting 
a propesty free from any mortgage and that ultimately he found that there wasa 
real mortgage fully supported by consideration. Further, he was informed of the 
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mortgage and the decree-holder stated what he believed, namely, that the mort- 
gage was collusive and not supported by considdration. No one could at that 
stage foretell what would be held in the mortgage action. It only meant that 
what was put up for sale was subjected to a mortgage which might turn out to be 
not binding. The purchaser must have taken this element into consideration 
when he offered his bid. He was purchasing the property with his eyes open and 
subject to the possibility of the mortgage being held Valid and supported by con- 
sideration. 

On the ground that some interest did pass to the plaintiff under the court- 
sale, I hold that the decision of the Full Bench does’ not apply to this case, A 
decision of Chandrasekhara Aiyar, J., in S. A. Nos. 462 and 650 of 1943 hasbeen 
brought to my notice. There a property said to be of the extent of 4 acres and odd 
was put up for sale. Ultimately it was found to be only one acre and odd. The 
auction-purchaser filed the spit out of which the second appeal arose for the recovery 
of the proportiongte part of the amount that he paid in the court-auction. Following 
the Full Bench decision, the learned Judge gave, the plaintiff a decree for a propor- 
tionate part of the price which was paid by the plaintiff at the court-auction. In 
so doing the learned Judge has distinguished cases where the entire property was 
not lost and the auction-purckaser still had some interest though only a reduced 
interest in the property purchased by him. The learned Judge said this : 

“< Once dt is conceded, as it ought to be, that there is a right of suit to recover money paid under 

these circumstances apart from the summary remedy provided for a_decree-holder in the Civil Pro- 
cedure Code which is confined only to cases where the sale is set aside on the ground of absence of 
saleable interest, it is difficult to understand why the remedy should be deemed to exist only when 
there is a total failure of title and not when there is a partial failure of title—partial not in the 
sense that the jadgment-debtor had a lesser interest in the properties sold than full ownership— 
but in the sense that he had no title at all to a portion of the property sold.” 
Evidently the learned Judge daws a distinction between a case where the judgmient- 
debtor had no title whatsoever to three acres out of the four acres sold in court- 
auction and a case where the judgment-debtor has still some interest though not 
a full absolute interest. If the property was sold as the absolute property of the 
judgment-debtor and it, turns out that the jud@ment-debtor had only a life interest 
or a lessee’s interest or only the equity of redemption, no suit would lie. The 
present case is covered by the exception which the learned Judge recognised in 
this judgment. ` “a . 

There are weighty considerations for reconsidering the Full Bench and these 
have been discussed in a decision o$this Court in Appeal No. go of rg42. I hold 
that the principle of the Full Bench judgment must not be extended and that it 
should be applied only to a case where the judgment-debtor had no interest at 
all at the time when the court-auction was héld and not to a case where the judgment- 
debtor had some interest, whether that interest is as valuable as the auction- 
“purchaser thought or otherwise. In Izgat-un-pisa Begam v. Partab Singh1, the Judicial 
Committee held shat where property was sold in a court-auction expressly subject 
to a mortgage and it was later ow found that the mortgage was unenforceable for 
some reason and the auction-purchaser got the property free of the encumbrance, 
the purchaser cannot be ordered to*pay the amount of the mortgage: If in such 
a case the auction-purchaser is entitled to the benefit of the amount of the mortgage 
subject to which he purchased the property, then in the converse case where the 
property was sold with the remark that the mortgage on the property was collusive 
and not supported by consideration and it ultimately turned out that it was sup- 
ported by consideration, the auction-purchaser ought to bear the loss. I do not 
see any distinction of substance between the case before me and the case before 
the Judicial, Committee. 

I dismiss the gecond appeal. I leave the parties to bear their own costs in 
tĦis second appeal. (No leave.) e ° 

V.P.S. —— Appeal dismissed. 


I aan aaa 
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PRIVY COUNCIL, | 
(On appeal from the High Court of Judicature at Calcutta.) 


PRESENT :—ViscounT MAUGHAM, LORD MACMILLAN AND LORD WRIGHT. 
Bank of Baroda, Ltd. .. Appellant* 
v. 


Punjab National Bank, Ltd. and others _«+ Respondents. 


Negotiable Instruments Act (XXVI of 1881), section 7—Cheque—Marking or certification by drawee bank—~ 
If constitutes acceptance—Pregctice in regard to—Calcutta Clearing Banks Association Rules, Rule 12—Effect— 
Law Merchant—Admissibility of evidence as to custom and usage—Alternative claim apart from statute—Deter- 
mination—-Principles—Post-dated cheque and its cerlification—Validity—Post-dated cheque cer tified by drawee 
bank deposited in payee’s bank—Latter refused payment by former on due date—Right of payee’s bank to recover 
as holders for value under the statute or custom or usage or on the contracg contained in the certification. 


Marking or certification of a cheque by the drawee bank as “ good for pafment on na, future 
date is not acceptance within the meaning of the English Bills of Exchange Act or Negotiable Instru- 
ments Act or the common law. 


In practice, cheques are not accepted. Acceptance is not necessary to create a liability to pay 
as between the drawer and the drawee bank. As between the drawer and his bank, acceptance 
of a cheque is superfluous, ~ 


Even in jurisdictions in which either by statute or by custom certification is declared to be 
“ equivalent ” to an acceptance, it is different, both in its history and its effects from 4cceptance, 


But it is different in England and in India where the practice of marking cheques has so far been 
only judicially recognised to import a promise or undertaking to pay as between banker and banker 
for the purpose of clearance. In the absence of relevant enactment or custom, the issue in England 
and India as to the effect of the certification of a cheque must be determined by theecommon law. 


That practice is in Calcutta, the subject of rule 12 of the new Regulations and Rules of the Calcitta 
Banks Association. The certification ugder such a practice chot however be identified with an 
acceptance. a 


Without saying that a cheque-could never be accepted, it could be said that it is only done in 
very unusual or special circumstances. It would certainl require strong and unmistakable words to 
amount to the acceptance of a cheque. Ifet could n$t be predicated of a certificate, it camnot 
be regarded as an acceptance unless a custom could be established to teat it as such. 


The Negotiable Instruments Act and the English Bills ef Exghange Act have both been based 
on the laweleveloped by the English Courts asa part of the law merchant, which the common 
law originally received on the basis of what was proved to the Court to be the custom of European 
businessmen in their gealings, but which eventually, under the name of the law merchant was in- 
tegrated with and became a part of the common law. But the law merchant is not a closed book 
nor is it fixed or stereotyped. Evidence is admitted of custom and usage which when judicially as- 
certained and established, become incorporated in the common law. Hence a party who contends 
that a certification is an acceptance under the stajute may also base his claim on @istom or usage 
or alternatively on contract or estoppel created by or arising out of the actual words of the certification. 
The certification must for such a purpose be construed according to the proper meaning of the words 
used in their setting and independently of the doctrine of negotiability, which is the creation, of legis-« 
lation or established usage. 6 ka 


9 
A post-dated cheque is not invalid either in England gr in India by reason only that it is post- 
dated. Certification of a cheque may have operative effect and be valid as being directed to a 
cheque due in praesenti, such certification being presumably followed by debiting the drawer’s account 
with that amount, But it would be anomalous or invalid when it is attemspted to apply certification 
to a cheque before it is due. 


G and M were constituents of the appellant bank at its branch in Calcutta. M whose account 
with the Calcutta branch of the respondent bank was heavily overdrawn paid into his account with 
that bank on the 13th June, 1939, a cheque dr@wn by G on the appellant bank in favour of M, which 
was crossed “ & Co. ” and on the face of which were written crosswise the words “ marked good for 
payment on the goth June, 1939’ and signed by the manager of the appellant bank. M requested 
for an overdraft which along with the pripr overdrawn amfounts would equal the amount for which 
the cheque was drawn . The respondent bank granted the overdraft and debited it accordingly 
to M’s account. When on goth June, the respondent bank presented the eque to the appellant 
bank for,payment and it was refused as it had not been arranged for, it sued the appellant bank as 
also.G and M claiming as against the afpellant bank as holders for yalue of the certified cheque and 
also based their claim on custom or usage, and in the alternative on estoppel. 


es 
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Held, that the certification did not constitute acceptance under the Negotiable Instruments Act, 
nor was the language used so strong and unmistakable as to®amount to acceptance of the cheque.” 
In the circumstances there was nothing in the evidence to justify the finding of a custom to identify `~ 
certification with acceptance and the alternative claim in contract or on an estóppel also failed and 
hence the appellant benk was notin any way liable. 


Sir T. Strangman K. C. and J. M. Pringle for Appellant. 
D. N. Pritt K. C. and S. A. Kyffin for Respondents. e 
Their Lordships’ Judgment was delivered by 


Lorp Wricut.—The appellant isa company doing banking business, esta- 
blished in the State of Baroda, under the Baroda Companies Act, 1896-97, and 
having its registered office in Baroda with branches in British India. ‘The respondent 
is a bank incorporated under the Indian Companies Act. Both banks have branches 
in Calcutta. M. P. Amin was manager of the Calcutta branch of the appell@nt 
bank., Bhagwan Das was manager of the Calcutta branch of the respondent bank. 
One Mitter (respondent 2) became a customer of the appellant bank at Calcutta. 
In May 1939, one Ghose (respondent 3) opened an account with the appellant 
bank on the understanding that he should be allowed “‘ temporary accommodation 
from time to time.” That account was guaranteed by Mitter. On 13th June, 1939, 
Ghose’s account with the appellant bank showed an opening debit balance of 
Rs: 1,26,339 reduced during the course of the day to Rs. 89,274. On the same 
date Mitter’s account with ‘the respondent bank was overdrawn to the extent of 
about Rs. 35,000. On that day, Mitter brought to the respondent bank two cheques 
drawn by Ghose on the appellant bank both in favour of Mitter and both dated 
13th June, 1939 ; both cheques were marked on their face with the words“ Marked 
good for payenent up to 2oth June, 1939,” and signed by Amin on behalf of the 
appellant bank. One cheque was for Rs. 1,40,000 and the other for Rs. 1,35,000. 
Mitter informed Bhagwan Dæ that the cheques would not be paid until goth June, 
1939, and asked to be allowed to draw Rs. 2,40,000 against them. Bhagwan 
Das*said he wanted a cheque the date of which was the same as that on which 
payment was to be made. Mitter, then took away the cheques and returned a 
litt’ later on the samp day with one cheque dated goth June, 1939, drawn by 
Ghose on the appellant bank in favour of Mitter or order, for Rs. 2,75,000. The 
cheque was crossed “‘ & Co.’ and on the face of it were written crosswise,the words 
“ Marked good for payment on 20th June, 1939. For the Bank of Baroda, Limited, 
M. P. Amin, Manager.” It has not been questioned that the signature was that 
of Amin. Mitter endorsed the cheque generally and handed it to Bhagwan Das, 
with two letters, in which he asked the respondent bank to credit Rs. 2,75,000 to 
his accounte‘‘ on realisation on due date,” and also requested an overdraft of 
Rs. 2,40,000 besides the previous balance, which he promised to adjust on gothJune, 
1939. 
“Te respondent bank on the same dayegave Mitter its cheque for Rs. 2,40,000 
on the Imperial«Bank of India at Calcutta which Mitter duly cashed. The res- 
pondent bank debited Mitter’s aceount with the amount. Meantime the appellant 
bank had become suspicious of the conduct of Amin and had sent two senior officials 
to keep Amin’ under observation. On 19th June, Amin was suspended and early 
next day a notice was sent to the respondent and other banks that Amin’s power 
of attorney had been cancelled and another branch manager appointed. On 2oth 
June, the respondent bank, who, though they had not yet received the notice, had 
become apprehensive, sent their cashier and their accountant to the appellant 
bank, as soon as it opened for business that morning, to present the cheque marked 
as above which Bhagwan Das had endorsed generally for Rs. 2,75000,*over the 
counter for payment. Ghose’s account was then in credit to the extent of annas 7 
pies 3 only. , The @ppellant bank refused payment and returned the cheque with a 
memorandum attached “not arranged for.” After some correspondence the 
respondent bank on gist J uly, 1939, commenced the present suit against the appellant 
bank, and also against Mitter and Ghose. As against the appellapt bank, the 
„respondents claimed as holders for value of the certified cheque, and also based 
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their claim on a custom or usage, and in the alternative on estoppel. They claimed 
against Ghose as drawer and against Mitter as endorser. The two latter did not 
appear, nor did they give evidence at the trial; indeed they were then the subject, 
along with Amin, of criminal proceedings in connection with théir part in the affair. 
It was not suggested that either Bhagwan Das or the respondent bank were actually 
party or privy to the fraud, however irregular from a banking point of view was 
the discounting of a post-dated cheque, quite apart from the original request to 
have a single cheque in place of the two?brought in the first instance. It does not 
appear whether the cheque, was post-dated at the request of the drawer, Ghose or 
of Mitter. It ‘seems that the amount of the cheque was-not debited to Ghose’s 
account and that theré was no earmarking of funds or cover for it. Ghose’s accourtt, 
as already observed, was heavily overdrawn when the cheque was taken as security 
idt the loan. It may be said that the respondent bank was not affected by irre- 
gularities of indoor management on the part of the appellant bank’s manager, of 
which they had no notice, but the fact that money was lent on the pest-dated theque 
on 13th June, though on its face it was only payable on goth June, and was marked 
for payment on that date, was a departure obvious,on the face of the cheque from 
any practice there might be in these matters. The respondent bank however made 
no inquiries, and did not question the validity of the tertification or marking. The 
effect of this will be considered later. b , : 

At the trial before Panckridge, J., the evidence called included somè Calcutta 
bankers, who deposed on the question of there being a practice in Calcutta to mark 
or certify cheques, but it is clear that on any view there was no satisfactory evidence 
that it was usual to certify post-dated cheques. Panckridge, J., held the 
appellant bank liable on the cheque on the ground that they were acceptors because 
in his judgment the certification constituted an accept within the meaning of 
the Negotiable Instruments Act, though he went on tô hold as a further ground that 
the evidence showed that bankers at Calcutta are by usage liable on cheques certified 
by them when presented by parties entitled thereto. He did not deal specifically 
with the case that the cheques weragpost-dated. " 

On appeal the judgment of the trial Judge was affirnfed. The Chief Justice 
who delivered the judgment of the Court decided the case on the ground that the 
marking or acceptance of the cheque was in law an acceptance by the appellant 
bank, and accordingly the question of usage did not arise. He said however that 
the evidence. was insufficient to enable him to hold that the custom alleged was 
established. He was prepared to consider the evidence as showing that banks in 
Calcutta which mark cheques regard the certification as an acceptance which makes 
them legally liable to pay and that they honour their obligation. The hief Justice 
did not deal at length with the objections to certifying post-dated cheques, though 
in the memorandum of appeal it was expressly urged that to certify a post-dated. 
cheque was outside the manager’s authrity“&nd was outside any custom or usage. 

In the Court below the pleadings and issueg were not very precise or formal, 
and before this Board the appeal has been presented and argued on the basis of the 
substantial issues. è ; ° 

The first and principal issue was whether the certification amounted to an 
acceptance within the definition contained in section 7, Negotiable Instruments 
Act, 1881, which defines an acceptor as the drawee of a bill of exchange who has 
signed his assent upon the bill, and delivered the same. By section 6 a cheque 
is defined as a bill of exchange drawn on a specified banker and not expressed to be 
payable otherwise than on demand. e 

There is no provision in the Negotiable Instruments Act as to a post-dated 
instrument such as there is in the English Bills of Exchange Act, 1882, section 1 3 (2), 
which says that a bill is.not invali@ by reason only that it is ante-dated or post-dated. 
There are certain differences between the English Act and the Indian Act, which 
preceded the former by a year. But substantially the two Acts correspond. Both 
have been based on the law developed by the English Courts as a part of the law- 
merchant, which the common law originally received on the basis of What was” 
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proved to the Court to be the custom of Europeangbusinessmen in their dealings, 

but which eventually, under the name of the law-merchant was integrated with 

and became a part of the.common law. ~The law of negotiable instruments wa 

peculiarly adapted*to codification, because it was so largely precise and formal. 
Hence the English Act was described as a codifying Act, and so was in fact the 
Indian Act. Both were based on the English decisions and hence these and later 
decisions of either country are commonly cited and relied upon. And in addition 
decisions from other common law jurisdiction are frequently cited as in the present 
case is done by the Chief Justice. But the law-merchant is not a closed book nor 
is it fixed or stereotyped. This was explained by Cockburn, G.J., in Goodwin 
y. Roberts. Practices of business men change, and” Courts of law in 
giving effect to the dealings of the parties will assume that they have dealt with 
one another on the footing of any relevant custom or usage prevailing at the time 
in the particular trade om class of transaction. .Hence evidence “is admitted of 
custont and usêge, which when juridically ascertained and established become 
incorporated in the common law. Thus, in the present case, there is an alternative 
claim based on custom and usage. But. the contention that the certification was 
an acceptance of the cheque is primarily a question of law, to be decided on the 
terms of the Act and on the authorities upon a correct understanding of the characte- 
ristics of a cheque and of the effect of certification. 


The main question falls into two parts: one is.whether it is legally competent 
to accept a cheque as if it were a bill within section 7, Negotiable Instruments Act, 
1881, and the other is whether certification constitutes an acceptance. Now it 15 
to be noted that so far as their Lordships know there is no case in the books of the 
acceptance of a cheque. This is an arresting fact at the outset, especially when the 
myriad ‘cheques which Smigajeen drawn and paid during all these years are con- 
sidered. ‘The reason why a contrast is drawn between the acceptance of a cheque 
which is a bill of exchange of a special.type and the acceptance of an ordinary bill 
of exchange depends on the distinction in fact between a bill of exchange and a 
cheque, which are in many respects differt and distinct in their character and 
origin : see Goodwin v. Roberts,1 though in many respects they are analogous. 
In Ramchurn Mullick v. Luchmeechund Radakissen® this Board on an appeal from the 
Supreme Court of Calcutta in a judgment delivered in 1854 by Parke, B., pointed 
out some of the essential differences: he said that a cheque is a peculiar sort of 
instrument, in many ways resembling a bill of exchange, but in ‘some entirely 
different. He said that in the ordinary course it is never accepted : it is not intended 
for circulation, it is given for immediate payment, it is not entitled to 
days of grace. In addition, it is to be noted, a cheque is presented for payment, 
whereas a bill in the first instance is presented for acceptance unless it is a bill on 

edemand. A bill is dishonoured by non-acceptance ; this is not so in the case of a 
-cheque, because, the holder of a cheque, d$ between himself and the drawer, has 
no right to require acceptance. | These essential differences (besides others) are 
sufficient to explain why in practice cheques are not accepted. Acceptance is not 
necessary to create a liability to pay as between the drawer and the drawee bank. 
The liability depends on the contractual relationship between the bank and the 
drawer, its customer. Other things being equal, in particular if the customer has 
sufficient funds or credit available with the bank the bank is bound either to pay 
the cheque or dishonour it at once. There*is no point in its saying in effect to the 
drawer or indeed to the holder if it has been transferred, “‘ I will pay if you present 
it again.” It is different in the gase of an ordinary bill; the drawee is under no 
liability on the instrument until he accepts ; hiş liability on the bill depends on his 
acceptance of it. As between the drawer and his bank, acceptance of a cheque is 
superfluous. It would be merely a confirmationgof the contractual liability of the 
bank to honour the custemer’s orders to pay. The customer’s right to draw a 
cheque depends on his having satisfied the contractual conditions which require 





L, (1895) 10 Ex. 337 at 346 and following pages. 2. (1854) 9 Moo.P.G. 46 at 69. . 


IT] BANK OF BARODA, LTD. v. PUNJAB NATIONAL BANK, LTD. (P, a.) 279 


the bank to honour his mandate to pay the.cheque. But if the bank (at least at 
the drawer’s request), accepts the cheque, he should be entitled to protect himself 
as against his customer by setting aside the appropriate funds standing to the 
customer’s credit. The change in the position of all parties which would follow 
on the acceptance of a cheque if regarded as an acceptance under 
the Act has led the highest English authorities to lay it down that 
cheques are not the proper subject of acceptance, or at least to sa , as 
Chalmers stated at p. 292 of edn. 10 of the Bills of Exchange Act, that “a cheque 
is not intended to be accepted,” though he adds “at common law there is no ob- 
jection to the acceptance of a cheque if the holder likes to take itin lieu of payment.” 
These latter words emphasise the difference for this purpose between a bill and a 
cheque, and also explain why cheques are not in practice accepted. In Macbeth 
v.°N. & S. Wales Bank", LordAlverstone, L.C.J., said: “In ordinary parlance 
there is na accéptor of a cheque.” It seems that on special occasions bankers do 
accept cheques drawn on: themselves so-as to make them payabl@ at one of their 
clearing bankers, they themselves not being members of the Bankers’ Clearing House, 
but this is rare and exceptional. Both Chalmers (Joc. cit.) and Paget, on Banking, 
edn. 4, p. 164, are of opinion that marking or certification is neither in form nor 
in effect an acceptance of which the holder-or paye@ can avail himself. Marking 
or certification is clearly not in form an acceptance, but if the form be disregarded 
it is clearly in substance essentially different in its nature and effects. Marking or 
certification has been known in England in a very limited practice apparently 
referred to by the Court in Robson v. Bennet?. That is a prac ice between bankers 
for the purpose of clearing. It was judicially recognised by Cockburn, G.J., in 
Goodwin v. Roberts? in these words : e i 

a tom has grown up among bankers themselves of markin i 
for ease of essence = which they become bound to ae eques as good for payment 

This is clearly different from an acceptance, the effect of which is to create 
a negotiable liability, fully defined in its complicated nature and characteristics 
by the Act. That practice is in Calgytta the subject now of rule 12 of the new 
Regulations and Rules of the Calcutta Clearing Banks Association, which are exhi- 
bited in the documents of this case. Rule 12 says : ° 


“It sha} be permissible for any member or sub-member in tfe intervals of clearing hours, to 
apply for the ‘ acceptance’ of a document by the member or sub-member on which it is drawn, but 
the latter shall have the option of issuing a debit note or cheque in lieu of ‘ acceptance’ of the 
document.” bi : i 
It is to be noted that though it uses the term “ acceptance ” it puts it in inverted 
commas, so as to distinguish it from a true acceptance under the Act. ‘Lhe practice 
seems to be simply that after clearing hours a cheque presented for clearing may be 
marked and will then be paid on the next day when clearing business is resumed. 


It is true that in such a case the marking bank.is by the judicially established Gustom e 


bound to pay it to the other bank. Tis cerfification or marking cannot however 
be identified with an acceptance. In the United States, the practice of marking 
or certifying cheques has been established’ and defined by the different state Legis- 
latures in the Uniform Negotiable Instruments Acts. It is presumably this -law, 
as enacted in New York State in 1897, to which the Chief Justice refers in his 
judgment. The same measure, with trifling variations, has since been made law 
in the other States of the Union. Their Lordships must therefore briefly advert 
to this law, which gives a statutory recognition to the certification of cheques., 
Section 187 of the Uniform Act provides that 

“where a check is certified by the bank on which it is draws, the certification is equivalent to 
an acceptance.” s 
It does not say that the certification is an acceptance, which is dealg with in a different 
part of tke Act. The whole position is indeed materially different, as is clear from 
section 188, which goes on to define the effect of certification in the following 
terms : 


1. (1908) 1 K.B. 19 at 18. 3. (1875) 10 Ex, 337 at 351. ° 
eg. (1810) 2 Taunt 388. 
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‘ Where the holder of a check procures it to be accepted owcertified the drawer and all endorsers 
are discharged from liability thereon.” ; 
These sections have led to a great deal of judicial discussion in the Courts of the 
United States, the effect of which is summarised in the standard work of Brannan, 
Negotiable Instruments Law, edn. 6, page 1146, et seq. ‘These discussions also 
show that certification and acceptance are different things under the Act. Certifi- 
cation makes the banker the debtor of the holder, and discharges the drawer alto- 
gether if the certification is not made by his procurement. Certification adds a 
new party, the bank, as primary debtor, and necessarily involves readjusting the 
legal position of the original parties, drawer and payee. A similar rule has been 
adopted, it seems by the Courts of Canada on the basis of the custom in Canada 
judicially recognised by this Board in Gaden v. Newfoundland Savings Bank!. The 
c ustom was stated at page 285 to be that Ki 6 

“ the only effect of the cert@fying is to give the cheque additional currency by shawing on the 
face that it is drawPin good faith on funds sufficient to meet its payment, and by adding to the credit 
of the drawer that of the bank on which it was drawn.” 
These last words are not very precise and their exact effect has not been argued 
in this appeal. It is not here necessary or proper for their Lordships to attempt 
to follow in detail the Canadian authorities on this topic. Their Lordships have 
referred to these matters as tending to support the view that ‘certification is different 
both in its history and its effects from acceptance, even in jurisdictions in which 
either by. statute or by custom it is declared to be “ equivalent ” to an acceptance. 
But it is different in England and India, where the marking of a cheque has so far 
been only judicially recognised to import a promise or undertaking to pay as 
between banker and banker for the purpose of clearance. In the absence of relevant 
enactment or custom, the issue in England and India as to the effect of the certi- 
fication of a cheque mute determined by the common law. 


Their Lordships are of opinion that the certification which is relied on as 
constituting acceptance of the cheque is not an acceptance within the meaning of 
the English or Indian Act or the sommom]gw. It is not necessary categorically 
to hold that a chequeecan never be accepted ; it is enough to say that it is only 
done*in very unusual and special circumstances. The authority which has been 
strongly founded upon by the respondent is a case in Robson v. Bennett? „where the 
practice already mentioned of London bankers to mark cheques presented after 
banking hours by one banker drawn on another in order to shew that the drawer 
had assets and to show that they*would be paid next day at the clearing house, 
came incidentally into question. The real issue was whether the holder had become 
bound, as between himself and the drawer, to treat the cheque as good payment 
of the debt for which it had been given ; the facts were that the drawee bank had 
stopped payment the next morning, so that the cheque was not actually paid. 
The deawer claimed that the holdew'was Hound to treat the cheque as payment 
because he had been guilty of laches in not presenting the cheque within banking 
hours on the day on which it was given. In that event the drawee bank, which 
had not then stopped payment, would have met the cheque because the drawer’s 
accotint was sufficiently in credit. The Court of Common Pleas rejected this 
contention, and held that there had been no laches on the part of the holder and 
that by reason of the practice of bankers the actual presentment which had been 
made was in good time. Sir James Mansfeld, C.J., in giving judgment, used the 
phrase that “ the effect of that marking is similar to the accepting of a bill.’ That 
was a mere dictum not necessary, or indeed relevant, to the decision of the case ; 
the banker was not even a’party to the action. Having regard to the custom 
stated by .Cockburn, C.J., in Goodwin v. Roberts?, quoted above, and the 
whole tenor of Erfglish authority, their Lordships are of opinion that the dictum 
cannot be justified in English or Indian law. Jn Keene v. Beard‘, the ‘question 
was whether the holder of a cheque could'sue the endorser on his endorsement. 
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It was held that he could. Np question arose as to the acceptance of a cheque, 
but Erle, C.J., in the course of his judgment, observed : 


“A cheque is strongly analogous to a bill of exchange in many respects. It is drawn upon a 
banker, and though in practice the banker does not accept the draft, he might for aught I know do so.” 
Further instances of incidental observations to the same effect or similar observations 
in well-known text-writers need not be quoted. Their Lordships repeat that no 
case is reported in England or India so far as they are aware, of a banker being 
held liable or even sued as acceptor of a cheque drawn uponhim. It would certainly 
require strong and unmistakable words to amount to the acceptance of a cheque. 
That cannot be predicated of the certification here in question, which cannot, 
therefore, be regarded as an acceptance unless a custom could be established to 
treat certifications as acceptances. If the respondent were entitled to claim against 
the appellant as on an acceptance of the cheque, there would be no defence, unless 
on the point that the cheque was post-dated. This Problem their Lordshjps will 
consider later. If that point isfor the moment disregarded the respondent’s 
claim may however be put forward in default of it being held that there was an 
acceptance of the cheque on the ground that there is a custom which makes the 
appellant liable, or alternatively on the ground that by common law, apart from 
special custom, the respondent can claim either in cOntract or on an estoppel upon 
the actual words used in the certification, The Chief Justice, having held that 
the certification constituted an acceptance, went on to say that the question of 
usage accordingly did not arise. He added that: 


“ Before agreeing with the learned Judge that a usage such as he mentions had been established , 
I should require further evidence . . . I prefer to regard the evidence as showipg that banks in 
Calcutta, which certify and mark cheques, regard the certification or marking as being an acceptance 
which makes them legally liable to pay the amount thereof and that they honour their obligations.” 
Their Lordships do not regard these two sentences as necessarily inconsistent. The 
latter seems to them merely to state that the general habit of business men supports 
the Chief Justice’s decision that in law there was an acceptance. It cannot be 
intended to substitute a sentimentegeat banks ought to honour their signature 
whether in law binding or not, for the correct legal position when a bank feels 
entitled or bound to rely on the strict letter of the law and the Court is required to 
decide strictly the legal rights. Their Lordships agreeing with his decision that 
the evidence of custom is insufficient, as they think it is both in the number and 
quality of the witnesses and in the certainty and precision of the evidence given, 
cannot, in view of the decision which he had previously expressed on the issue of 
‘custom, treat the sentence as intended to find a legally binding custom. There is 
indeed in the evidence no instance spoke to of a dispute being settléd in favour 
of the alleged custom ; the instances given are comparatively few and from a few 
banks, and are mainly instances of the limited custom of bankers in the clearance, e 
. which is not questioned. In some cases given in evidence the- periods between 
certification and clearance extend over the week-end, and in one*instance at least 
even a few days longer. They can, it seems, be most properly regarded as instances 
of occasional laxity. But there is nothing tq justify the finding of a custom to 
identify certification with acceptance. : 


In one essential matter, however, the evidence is not merely too weak to 
support a custom, but is directly opposed to it. The cheque in question was post- 
dated. Post-dated cheques are a peculiar species, which have been described as 
objectionable. The general tenor of the evidence as to them in this case is that 
it is at the lowest unusual to certify post-dated cheques, indeed that it is almost 
unknown. Bhagwan Das said that he had never certified 4 post-dated cheque. 
As to the actual certification on the particular cheque in questien, he said that he 
took it as a representation that she appellant bank would meet the cheque on & 
future date, and he said he would feel no difficulty in mafking a post-dated cheque, 
though he did not directly answer the question whether it was usual to do so, but 
merely said “there is no harm,” and later that it was done in rare cases, He also 
gaid that this was the only instance in which while at Calcutta he had advanced “ 
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money on a post-dated cheque. His view of the law was that by marking or 
certifying the cheque, they became in a way the drawers of it. Another of the 
respondent’s witnesses said that he did not think he had certified a post-dated 
cheque or accepted (that is taken) a post-dated cheque certified by another bank. 
But he expressed his view that if he certified the cheque his bank would be liable. 
Another witness called by the respondent said’ that it, was not usual to certify a 
post-dated cheque, though in answer to a leading question on re-examination, he 
agreed that a bank was bound to pay a certified post-dated cheque. Another 
of the respondent’s witnesses said that he would not discount a certified post-dated 
cheque ; he would feel there was something suspicious in the transaction and would 
make enquiry. The appellant was content in the main to poiht out the inadequacy 
of the respondent’s evidence. 


In their Lordships’ judgment, the evidence of custom fails as the Chief Justite 
held. “ As to the alternative*claim in contract or on an estoppel, that claim in their 
judgment also fails. The certification must for this purpose be construed according 
to the proper meaning of the words used in their setting and independently of the 
doctrine of negotiability, which is the creation of legislation or established usage. 
If legislation or usage is ruled out, as in this case it must be, the question is whether 
the words read in their context, that is, as appearing on a cheque, import a promise 
by the certifying bank to pay*the amount of the cheque whether or not there are 
funds to meet it, and if they do, whether there is any privity of contract between 
the respondent and the appellant, and if there is whether there is consideration 
for the promise as between these parties. If the certification on the cheque had 
been negotiable, as an acceptance in the proper sense would have been, the res- 
pondent bank would prima facie have been entitled to claim as a holder in due course, 
having given value to itajn edate transferor, and would not be concerned with 
the state of accounts or the equities between the appellant bank and Ghose or 
Mitter, to one or both of whom the certification was issued. But this is not the 
case’ unless the certification amounted not merely to a promise but a negotiable 
promise by the appellant. The respondermpank must show privity of contract 
between itself and the “ppellant bank whereas there was privity of contract only 
as between the appellant bank and either Ghose or Mitter or perhaps both. ‘The 
respondent bank claims as a*holder in due course, and must so claim. Ifut claimed 
as assignee or agent for collection, it would have no better title than its assignor or 
principal. But in addition there clearly was no consideration passing to the appel- 
lant from the respondent. Theré was thus no enforceable contract, even if the 
certification could be construed according to its terms as a contract to pay. Their 
Lordships @bubt whether, on this ground, no custom being established, the words 
of the certification could be so construed. They might be construed as words of 
representation, as to the genuineness of the cheque and of the signature. If the 
chequé had not been post-dated, the certifcation might also be held to include a | 
representation af to the then sufficiency of the drawer’s account. But as the cheque 
was not due for payment until Seven days later, a representation as to the then 
position would not go very far. If it was to be construed as a representation that 
on the due date there*would be funds available, it necessarily amounted to a promisé 
and the want of consideration would be fatal to its enforceability. The promise, 
if any, was a non-negotiable gratuitous promise given either to Ghose or Mitter 
or to both to lend the money when the apth came. Their Lordships adopt the 
language of Buckley, J., used in a different context in In re Beaumont! at p. 896: 

“No right had been acquired by the drawer but an expectation only. Even if the manager 

did not change his mind, still any agreement to lend is net enforceable and no right of property had 
passed to theedrawee.” 

What was in question there was a donatio mortis causa of a cheque which the manager 
of the bank had said would be met. But the principle stated has an application 
to the certification here. What was said ‘could have been revoked or disowned. 


te 


1. (1902) 1 Ch. 889. e 








TT] BANK OF BARODA, LTD. v. PUNJAB NATIONAL BANK, LTD. (P.C.). 283 


It was not binding ; there wag no appropriation of funds or declaration of trust 
Involved in the certification, because there were in fact no funds available on the 


_“ 13th or indeed the goth. Nor could the certification be construed as an estoppel 


on which the respondent could claim on the doctrine of Pickard,v. Sears? and Forden 
v. Money?, because that doctrine is limited to a representation as to an existing 
fact, whereas not only were no funds available, but what is called the representation 
related to the future. Ever if funds had been available and had been “ frozen,” the 
bank would be entitled to release them before the 2oth in the absence of a binding 
promise to maintain them. It was only to the position in the future when the 
time for payment arrived that the certification had reference, and whatever language 
was used, it necessarily amounted if it was to be effective, to a promise or nothing. 
From the point of view of a Court of law, a gentlemen’s agreement or honourable 
obligation, however important in business, has no validity. 


But behind all these ‘considerations lies the circumstance that the cheque was 
post-dated. The question of certifying a post-dated cheque hasWeen adjudicated 
upon in the United States. It has there been held there is no authority implied 
by law for an officer of a bank.to certify 4 cheque until on or after the date when 
it is made payable and that anyone taking a post-dated cheque before the day of 
its date is put upon enquiry. As to this reference may be made to Brannan op. cil. 
p. 1152. There do not seem to be any English cases on the point, presum- 
ably because the practice of certifying cheques is not judicially, or legis- 
latively established in England and the same is true of India. It was however held 
in Forster v. Mackreth®, that a partner had no authority to bind his firm who were 
solicitors by a post-dated cheque any more than he had authority to bind the firm 
by a bill of exchange. No doubt, the reason for denying ostensibl¢ authority is 
in some aspects different in the one case from that in the other. But in each ĉase, 
it depends on the nature and nermal exigencies of eBusiness, and a banker’s 
“business does not normally involve that a manager’s authority should extend to 
certifying and still less making a loan against a post-dated cheque. The Ghief 
Justice deals shortly with the pau A hplding that the post-dated cheque was 
in law a bill of exchange at seven ays’ date, which on agth June became a*bill 
of exchange payable on demand and therefore a cheque. But the material date 
in this context is that of the certification, issued wher the bill or cheque was not 
due. A fost-dated bill is under the English Act, section 13 (2), not invalid by 
reason only that it is post dated. There is no similar provision in the Indian Act, 
but the same result would, it seems, follow from, the common law and the position 
of a post-dated cheque is recognised in the Indian Stamp Act. But the material 
invalidity is that of the certification, taken in connexion with the fgct that the 
cheque was post-dated. The true anomély or invalidity consists in the attempt 
to apply certification to a cheque before it is due. Certification of a cheque when 
it is due may have operative effect and be valid as being directed to a cheque due- 
in praesenti, such certification being presumably followed by debiting the drawer’s 
account with the amount. This is particularly apparent when regard is had to the 
American or Canadian theory, that certification is equivalent to payment. It is 
impossible to treat the cheque as paid before it is due. The position might be 
different in jurisdictions where, by law or custom, certification is equivalent to 
acceptance, but nothing of the sort is applicable here. Even in such cases the 
difficulty of saying that there was constructive payment would remain. It is not 
easy to see why novel and anomalou® theories should be invented to justify an 
unusual and unnecessary proceeding. This case can, however, be decided simply and 
sufficiently on the ground that the ostensible authority of the manager did not ex- 
tend to cover the certifying of post-dated cheques and that in the present case, 
the manager had no actual authority todo so. The bank acgordingly was not 
bound .* This in itself would bea sufficient ground for rejecting the respond- 
ent’s claim. f ° 
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Their Lordships are not unconscious that bakers regard their word as their 
bond, and honour their signature even though they might have an answer in law. | 
This is especially true as between banker and banker. Bankers would say that the 
bank making the mistake or whatever it was should stand by its act. But in cir- 
cumstances such as those of the present case, the mistake in certifying the cheque 
would have done no harm, if it had not been’for the act of the other banker in 
discounting it, though the defect was apparent on its face. A lawyer would be 
disposed to hold that the responsibility lay with the latter bank. Im any case. 
the Court is here called upon to decide how the law at present stands. It is not the 
arbiter on questions of banking ethics or etiquette or good banking policy as a 
matter of business. The high standards of bankers are too fitmly established to be’ 
shaken. On the whole case their Lordships are of opinion that the action of the 
respondent should fail. They think that the appeal should succeed and the judgment 
for the respondent should pe set aside, and the action dismissed with the costs in 
the Courts below and of the appeal. They will humbly so advise His Majesty. 


Solicitors for Appellant : Sanderson, Lee G Cao. 
Solicitors for Respondents: Douglas Grant and Dold. 


V.S. F — Appeal allowed. 
IN THE HIGH CQURT OF JUDICATURE AT MADRAS. 
. PRESENT — MR. Justice HORWILL. 
Cherukuri Ramakrishniah .. Petitioner” 


v 


Sri Krushi Vjdyalaya Sangam, Oleru, represented by itsSecretary 
. ‘Unnava Chimpayya .. Respondent. 

Transfer of Property Act (Papan 32), section 83—Scope—Mortgagor depositing amount in Court—Amount 
not according to the bond—JInquiry as to the sum due under the section not opeh. 

There is no provision in section 83 ofthe Transfer of Property Act for an inquiry as to 
the sum due by the mortgagor to the mortgagee. Such an enquiry is beyond the scope of 
section 83, because the Court has not te give ampgginding on any question. : 

Petition under sectton 115 of Act V of 1908 praying that the High Court will be 
pleaséd to revise the order of the Court of the Subordinate Judge of Tenali dated 
17th July 1943 and made in O. P. No. 3 of 1943. 5 


G. Venkatarama Sastri for Petitioner. 
Y. G. Krishnamurthi for Respondent. j 
The Court delivered the following 


JupcmENT.—This petition has been filed by a mortgagor against an ord 
dismissing his application under sectioh 83 of the Transfer of Property Act to 
direct the mortgagee to receive a certain sum of money deposited by him in full 
-satisfagtion of the mortgage debt and to return the mortgage bond. 


It is admitted by the petitioner that he did not deposit the amount due on the 
face of the mortgage bond. He gontended that the interest was penal and should 
not have been more than a certain lower rate and that according to the lower rate 
only the sum of money deposited by him was due. According to the provisions of 
section 83, notice went to the mortgagee, who declared his unwillingness to accept 
the money deposited by the petitioner in full discharge of the mortgage debt and 
stated that the amount due to him was what was due on the face of the document. 
As the mortgagee had refused to receive the sum tendered, there was nothing more 
that the lower Court could do. There is no provision in section 83 for an enquiry 
as to the sum due by the mortgagor to the mortgagee. The mortgagor makes the 
tender and the mortgagee has to say whether he accepts the sum in full discharge 
of the mortgage orenot. The lower Court considered that it was entitled to go into 
the question whether the interest was penal or net and relied upon WVarayanaswamt 
Nayak v. Ramaswami Naytk!. Although the question is there stated whether the 
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Court can 'consider whether theyamount tendered is the sum due on the mortgage 
bond or not, there is no discussion by the learned Judge ; because the matter came 
before him in second appeal, where the question had to be decided whether the sum 
tendered was correct or not. The learned Judge did not anywhere in his judgment 
say that such an enquiry was within the scope of section 83 of the Transfer of 
Property Act.. It seems clear to nfe that such an enquiry is beyond the scope of 
section 83 ; because the Court has not to give any finding at all on any question. 
This question will have to be decided in later proceedings, just as it was in the 
matter before Venkataramana Rao, J., in Narayanaswami Nayak v. Ramaswami Nayak 5 
The learned advocate for the petitioner contends that the Jower Court should 
not have dismissed his“application, but should have noted that he had registered 
the deposit of the petitioner. As however the petitioner asked for various reliefs 
wlfich could not be granted to him, I do not think that he has any cause for com- 
plaint because the lower Court dismissed his application. If he wishes the deposit 
to remain in Court, it will of course remain in Court deposit ; forwhe lowereCourt 
has no power to compel the petitioner to take back his money if he does not wish to do 
SO. 
The petition is dismissed with costs. 
SKC: E= ii Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR. Justice WADSWORTH AND MR. Justice PATANJALI SASTRI. 


Patnala Ramalakshmi and others _. Petitioners” 
i 2. : . 
Dowlatabad Gopalakrishna Rao .. Respondent." . 


Madras Agriculturists’ Relief Ast (IV of*1938), section +9 —Soope isi note of 11th April, 1938, 
carrying interest at 12 3/8 per cent.—Payments and appropriations towards accrued interest at the contract rate 
—Re-appropriation to total of principal and interest at 6 1/4 per cent. under section 13—Not permissible. . 


Towards a promissory note dated 11th April_ 1938 ,carrying interest at 12 3/8 per cent. there was 
a series of Sarena of street expressly appropriated by endorsements with the result that all dhe 
interest was paid at the contract rate up to 11th August, 1941. In a suit én the note for the principal 
together with interest at the contract rate from roth August, 1941, the debtor claimed relief under 
section 13 of Madras Act IV of 1938, and the lower Court scaled*down the debt by the process of 
calculating the total amount of principal and interest at the statutory rate of 6 1/4 per cent. and 
deducting therefrom the payments made. On revision, < 
5 at the contract rate under a 


Held, the payments having been made and appropriateg to interest at th 
mistake of law cannot be got back and re-appropriated towards the principal so as to make the whole 
of the accrued interest amenable to the process contemplated under section 13 of Madras Act IV of 


1938. A ° 
Unreported decision in A. A. O. No. 387 of 1942, applied. l 
There is no provision under section 13 for the scaling down of interest already paid. 


Petition under section 25 of Act IX of 1987 praying that the High Cowrt will ° 
be pleased to revise the decree of the Court of the Subordinate Judge of Cocanada 
dated 11th January, 1943, and passed in Small Cause Suit No. 70 of 1942. 

V. Parthasarathi for Petitioners. ° f 

K. Mangachari for Respondent. 

The Judgment of the Court was delivered by 

Wadsworth, 7.—The plaintiff filedsa small cause suit on a promissory note 
dated 11th April, 1938, for a sum of Rs. 300 carrying interest at 12 3/8. per cent.. 
There was a series of payments of interest expressly appropriated by endorsements. 
The result was that all the interest was paid at thé contract rate up to 11th August, 
1941. The plaintiff sued for the principal amount of the note together with interest 
at the cqntract rate from roth August, 1941, The lower Coure has held that the 
debtor is entitled to relief under section 13 of the Madras Act IV of 1938 and has 
ip tt Fg a Ee SSS SS 
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scaled down the debt by the process of calculating the total amount of principal 
and interest at the statutory rate and deducting therefrom the payments made, 
ignoring the fact that these payments have been actually appropriated as they were 
made towards interest at the contract rate. 

We do not consider that the procedure of the learned Subordinate Judge is 
justifiable. Under section 13 it is provided that, 

“In any proceeding for recovery of a debt, the Court shall scale down all interest due on any 


debt incurred by an agriculturist after the commencement of this Act, so as not to exceed a sum 
calculated at 6 1/4 per cent. . Hi 


There is no provision for the scaling down of interest already paid. We had to 
deal with a similar question in an unreported case, A. A. O. No. 387 of 1942. There, 
the debt was a mortgage of 1st June, 1932, towards which a payment of Rs. 6,000 
was made on 11th August, 1940, towards interest which had then accrued Jat 
the contract rate, without taking into consideration the reduction,of that interest 
which, might have been claimed under Act IV of 1938. We observed that the 
payment towards the accrued interest must be deemed to be an overpayment made 
owing to a mistake of law. We go on to say : 

“Tt is well established that a payment made under a mistake of law cannot ordinarily be recovered 
through the Courts. Had there been in the present case no principal outstanding after the date on 
which this payment was made, the @xcess payment towards interest could not have been recovered. 
It seems to us to follow that the excess payment towards interest cannot be taken back by the debtors 
and repaid towards the principal." To allow the debtors to make such areappropriation to the 
detriment of the creditor, would in fact be to recognise their right to get the excess amount back 
at their disposal so that they can re-allot it to a different fund. The principle enunciated above is 
well established, and a case coming very near to the facts of the present case is the case of Sharp 
Brothees and Knight v. Chant.” 

The same principle applies in the present case. These payments having been 
mate and appropriated to interest at the contract rate under a mistake of law 
cannot be got back an&®eppropriated towards the principal, so as to make the 
whole of the accrued interest amenable to the prdcess contemplated under 
section 13. 1 
The civil revision petition is allawed and the plaintiff will have a decree for 
Rs? 300 with interest qt 6 1/4 per cent. from 11th August, 1941, till to-day ; pro- 
portionate costs in the lower Court, full costs in this Court and subsequent interest 
at 6 per cent. e ° 
Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENÊY LIONEL Leacu, Chief Justice AND MR. JUSTICE 
SHAHABUDDIN. 


Amichand Doss Dwarkadoss e .. Appellant” 
U. 
e T. Manavedan Tirumalpad, Rajah of Niļambur and others .. Respondents. 


Limitation Act (4X of 1908), Articles 36 and 120—Applicability—Misleading prospectus—Suit for com- 
pensation by subscriber—Action in tort indegendent of contract—Time-limtt. l 
There is no Article in the Limitation Act which specially provides for actions against a promoter 
or director of a company in respect of a false statement made in a prospectus. A person who is 
responsible for the issue of a false prospectus commit. a tort and by reason of the provisions of section 100 
of the Indian Companies Act is under a statutory liability to provide compensation. Article 36 and 
not Article 120 of the Limitation Act will therefore apply to an action against the directors of a company 
for compensation for loss suffered as the result of a misleading prospectus. In such a case the tort is 
ee of the contract as the liability of the diréttors is confined to something which preceded 
he contract. 


Appeal under clause 15 of the Letters Patent against the judgment of Kunhi 
Raman, J., dated 25th October, 1943 and pas$ed in C. C. C. A. No. 54 of 1942; 
preferred against the decree of the City Civil Court, Madras (Principal Judge), 


dated 24th September, 1942, and passed in O. §. No. 3104 of 1939. . 
[The Judgment of Kuni Raman, J., under appeal, was as follows :—This appeal 
is from the decision of the City Civil Court, Madras, in O. S. No. 3104 of 1939. The second 
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defendant is the appellant. The facts are interesting and may be briefly stated. Defend- 
ants 2 to 7 are the directors of the first defendant company which was floated by them and which 
has now ceased to exist. The plaintiff applied for 2 50 shares in the newly formed company on seeing 
the prospectus published in a newspaper in Madras. As required by the rules, he paid Rs. 500 in 
cash along with his application. The shares applied for were allotted to him. *He filed the suit from 
which this appeal arises for rescission of his contract with the first defendant company known as the 
Cochin Furniture Co., Ltd., and for Rs. 5@0 which he claimed as damages from defendants 2 to 7 
the directors of the company on the ground that in the prospectus that was published there were 
misleading or untrue representations which deceived him and made him part with cash. In the 
course of the trial, the suit was withdrawn as against the first defendant company and therefore the 
decision of the suit turned upon the question as to whether the directors of the company—defendants 2 to 
7—were liable to pay damages fo the plaintiff. There was a question of limitation raised at the 

trial which has assumed importance also in appeal. The main defences were that the prospectus 
did not contain any untrue representation but that the statements contained in it depicted a fait 

account of the situation, that in any event the plaintiff was not deceived by the alleged misrepre- 

sengation as is evident from his subsequent conduct when he started negotiating for purchasing more 

shares even after he became aware of the full facts of the case, and yastly that the claim was barred 
by limitation because the suit was filed more than two years after the cause of aęjion arose. “These 
defences indicate the points for determination in appeal also, the main contentions of the appellant’s 
learned advocate being based upon these three points. l 


The learned Principal Judge of the City Civil Court who tried the suit was satisfied that the 
representations complained of were false, that the plaintiff was induced to become a shareholder in 
the company as a consequence of those representations and that the suit was not barred by limi- 
tation. A decree has accordingly been passed in favour of the plaintiff. The plaintiff’s complaint 
is that he was deceived by an untrue representation contained in the prospectus which was printed 


in bolder type than the rest of the document to catch the eye of the reader. It is worded ag follows : 


“ The Government of Cochin in order to encourage the establishment of industries for which 
there are natural advantages in the state have agreed to encourage this company by giving a steady 
and continuous supply of timbers extracted from the state forests required for the purpose of the 


company at economical prices. This additional facility will enable the company toe compete with 
others successfully . . . .” i 


It was argued at the trial on behalfof the plaintiff that the expresion nomical prices ” appearing 
in this document was a misleadirfg statement because the Cochin Government had only undertaken 
to supply timber at “ reasonable ” prices. This contention seems to have found favour with, the 
learned trial Judge. But it seems to me that there is no substance in this contention. “ Economical 
according to the Concise Oxford Dictionary, pans % saying, thrifty, not wasteful.” There is no 
warrant for the assumption that it has any technical significance when uged in a commercial dĝcu- 
ment like a prospectus. If the arrangement was that reasonable prices would be charged hy the 
Cochin Government for timber supplied to the company, it cannot be said that the description in the 
Prospectus that economical prices would be charged is in any way misleading or false, much less 
that it is fraudulent. 


Another contention urged on behalf of the plaintiff at the trial was that the first part of the state- 
ment, viz., thatthe Cochin Government would encourage the company by giving a steady and con- 
tinued supply of timbers extracted from the state forests required for the purposes of the company 
was not warranted. The promoters of the company were carrying on correspondence with the 
Forest Department of the Cochin Government and asking for special privileges. The &ltimate reply 
received by the Managing Agents of the first defendant company from the Conservator of Forests, 
Cochin, contains the following paragraph which is the only justification for the averment in the 
prospectus: ait 


Y e . 
“I have also to inform you that if the first year’s undertaking is found to be mutually a 
factory, every consideration will be shown to your company in the matter of giving a steady supply 
of timber afereasonable rates.” a 


It is clearffrom this part of the letter that there was only a conditional promise held out by the rare 
Government to give a steady supply of timber at reasonable rates, the condition being that pao 
year’s transaction should be found to be mutually satisfactory. What was asserted in the poneo 
was that there was an unconditional promise made by the Cochin Government to encourage ' “i 
company by giving a steady and continuous supply of timbers extracted from the state forests whic 


are required for the purpose of the company. e 
According to section 100 of the Indian Companies Act, sae 


“ Where a prospectus invites persons to subscribe for shares in or debentures of a company, 
every person who is a director of the company at the time of the issue of the prospectus . es 
shall be liable to pay compensation to all persons who subscribe for any shares or debentures on the 
faith of the prospectus for all loss or damage they may have sustained by reagon of any misleading 
or untrue statement therein . . . e.” 


e 
To escape liability, it is incumbent upon the diyectors to establish that the statement complained of 
was a correct and fair representation of what actually transpired. The question is, can such a 
justification be pleaded successfully by the directors in the present case? There cannot be any 
doubt that the statement complained of is misleading and untrue. It can hardly be 
¿described as a fair representation of what had transpired. If the directors have taken tle respon- e 


-4 
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_ on the 13th September, 
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sibility of asserting that there was an unconditional promise given by the Cochin Government to supply 
timber steadily for the purposes of the company, when as a mf&itter of fact there was no unconditional 
undertaking, they must bear the consequences, I am therefore satisfied that the finding recorded 
by the trial Court on the first issue that the statement referred to which is contained in the prospectus 
is false and that it did not amount to a true and fair representation of what was stated by the Govern- 


ment of Cochin is correct. 
as made on behalf of the appellant toshow that the plaintiff was not influenced 


An attempt w 
ty this representation when he became a shareholder in the company. For establishing this, reliance 
was sought to be placed upon the subsequent conduct of the plaintiff, after the shares had been allotted 


to‘him. At that stage, the plaintiff started negotiations for getting a monopoly of the preference 
shares of the company. Prior to such negotiations, the plaintiff had seen the correspondence between 
the promoters of the company and the Cochin Government and therefore it is argued that he must 
then have been disillusioned about the representations contained in the prospectus. In spite of this, 
fe persisted in endeavouring to obtain a large proportion of the preference shares of the company, 
There is no doubt that prior to the application sent by the plaintiff for-the 250 shares, he had 
no knowledge of the nature of the correspondence that took place between the promoters of fhe 
company and the Coehin Government. He had only seen the prospectus published in the newspaper 
on whigh he saa, aera Ht swears that he was mainly attracted by the paragraph. complained 
of which, as already stated, was printed in bolder type than the rest of the prospectus. In such 
circumstances, the fact that subsequent to sending his application for shares, the plaintiff came to know 
of the true scope of the attitude of the Cochin Government towards the newly promoted company 
cannot have any significance. Itis possible that he tried to get a monopoly in thesharesof the company 
with the object of nullifying by personal effort the evil effects which he foresaw when he came to 
iow that there was no unconditiofial promise held out by the Cochin Government to supply the 
company with timber. In my judgment, therefore, the view taken by the learned trial Judge that 
the plaintif in this case, was really induced to purchase the shares by reason of the false statement 
contained in the prospectus is also correct. 

The last question for determination is that of limitation. The plaintiff subscribed for the shares 
1936. The suit was filed on the Sth September, 1939—within three years, 
ars, from the date when the cause of action arose. , The question discussed 
at the trial wag whether Article 36 of the Indian Limitation Act which may be described as the resi- 
duary Article for torts or civil wrongs, applies to this case as contended on behalf of the defendants 
or whether Article 120 the al residuary Article in the Indian Limitation Act which prescribes 
a period of six years applies to case. If the former Axgticle applies there is no doubt the suit is 
barred by limitation, because the period fixed by it is two years. “The view taken by the learned 
Judge is that it is Article 120 that applies to the case. The appellant’s learned advocate challenges 


the correctness of this view. 
ə Article 36 is worded as follows :— © * ~. l 
| “For compensation tor any malfeasance, misfeasance or non-feasance independent of contract 
and not herein specially provided for—two years—when the malfeasance, misfeasance or non-feasance 
takes place.” s 
The Articles immediately preceding this refer to specific kinds of torts or. civil wrongs atid prescribe 
the period of limitation in such cases. Therefore Article 36 is undoubtedly the residuary article 
in the case of torts or civil wrongs. Prima facie the view taken by the trial Court that Article 120 which 
is the general residuary Article applicable fo cases which are not provided for elsewhere in the schedule 
to the Limitation Act, applies seems to me to be obviously incorrect. The only other alternative 
may be Article 115 which is the residuary Article in the case of suits for compensation for breach of 
contract which are not specially provided for eBewhere in the statute. The contention urged on 
behalf of the respondents by their learned counsel is that in any event Article 115 applies in which 
case the suit which was filed before the expiry of three years from the date of the cause of action 
must b@ held to be in time. Š 2 
The learned tyial Judge has correctly appreciafed the position when he states in his judgmen 
that the cause of action in the present case is based upon a tort or civil wrong committed by the 
defendants. Section 100 of the Indian @ompanies Act recognises an exception in the case of such a 
civil wrong inasmuch as a right is granted to joint tort-feasors to claim contribution. But that provi- 
sion only emphasises the fact that the cause Of action is not based upon contract, the wording of the 
section being that contribution may be claimed “ as in cases of contract.’ ’ The last few words make 
it abundantly clear by implication that the situation is entirely unconnected with contract. The 
section, as already stated, recognises an exception to the general rule that there is no contribution 
among joint tort-feasors. The English case reported in Geipel v. Peach? from the judgment in which 
‘the learned trial Judge has quoteed extensively, also makes it clear that the wrong complained of in a 
case of this description is 2 tort and not a breach of contract. Cases arising under section 235 of the 
Indian Companies Act cannot have any bearing on the question involved in the present case. Those 
are cases in which a liquidator seeks to make the directors of a company accountable for moneys 
misapplied oreretained by them. In such éases, it has been pointed out, that the tort is not inde- 
pendent of contract, beeause, there is a contractual relationship between the directors and the company, 
there being a liability on the part of the directors to safeguagd the interests of the companys and not 
misapply the funds of the company. As the learned ‘trial Judge has pointed out in his judgment, 
there are no authorities directly in point applicable toh case like the present. The reasoning adopted 
by the trial Court is that Article 36 can only apply to torts or civil wrongs like libel and slander or 
co 
(1917) 2 Ch. D.108, 


® I. 
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but after the expiry of two ye 
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trespass to immovable property, which are entirely unconnected with contracts. But the question 
is whether in the present case the cause“of action can be said to be connected with a contractor whether 
it is independent of contract. The untrue or misleading statement made by the directors was con- 
tained in the prospectus published by them. At thatstage, there was no contract between the plaintiff 
and anybody else. The directors who had floated the company were makipg representations with 
the object of inviting members of the public to apply for shares in the company. The plaintiff was 
misled by the misrepresentation contained, in the prospectus, as a result of which he applied for shares 
which were accordingly allotted to him. The contract when the shares were allotted was between 
the plaintiff and the first defendant company and not with the directors of the company. The wrong 
complained of by the plaintiff happened before the formation of this contract. In such circumstances, 
it seems to me that the malfeasance or misfeasance complained of is entirely independent of contract. 
The facts do not permit of any case based upon contract being set up by the plaintiff in respect of the 
untrue representation contained in the prospectus. There may sometimes be cases where the same 
wrong is both a breach Of contract and a tort. For example, as explained in Salmond’s Lawof 
Torts, 8th edition, at page 10: l 

“ A physician who harms his patient by negligently administering a deleterious drug is guilty 
ofa wrong, which is both a breach of contract and a tort. It is a breach of contract because the 
physician has impliedly promised to use due care and skill in the t#eatment of his patient, and it is 
also a tort because, apart from contract altogether, no one has a right to do arfther physical harm 
by giving him poison.: Similarly a bailee who wrongfully refuses to restore the property lent to him 
is liable both in contract and in tort, in contract because of his promise to restore it in due time, and 
in tort because no one has a right to detain another’s property without some special justification. 
So also in all other cases in which, by a wilful or negligent act of misfeasance, harm is done to the 
person or property of another in the course of performing a cowtract made with him which involves 
the use of care and skill; for example, injury done to a borrowed horse by overdriving it.” 
It seems to me that these are typical cases in which the malfeAsance, misfeasance or non-feasance 
involved is not independent of contract within the meaning of the Article 36. But in” the present 
case, the wrong complained of is entirely unconnected with the contract. The damage alleged is 
not connected in any way with any breach of contract committed by the defendants. Before the 
plaintiff’s contract with the first defendant company came into existence, the other defendants had 
committed the malfeasance or misfeasance complained of. The suit is thus not based on a cause 
of action arising out of contract but upon a malfeasance or misfeasance independent of contract, . 


The learned advocates appearing in the case have cited a numb f authorities which have no 
direct bearing on the point for decision and for that reason it is nO@Mecessary to refer to all of them, 
The cases discussed below are however relevant. 

The appellant’s learned advocate relies on the following observations made by Sadasiva Ayyar, J 
in his judgment in Pandiri Veeramma v. Mandavali Subbarao : 

“ As said in Rustomji’s edition of Limifation Act? Article 36 is a general Article for suits? for 
compensation for all possible acts and omissions commonly known as torts? that is wrongs independent 
of contracts and which are not provided for by other Articles.” ° 
The learned Judge quotes the decision in Esso Bhayaji v. The S.S. Savtiri2, in support of this observation. 
That was a case of a collision at sea as the result of which a ship was lost and damages were therefore 
claimed for the loss. In referring to Article 36, the judgment states : 

“The words ‘ malfeasance, misfeasance and pete, ra independent of*contract’ used in 
Article 36 are of the widest import, and embrace all possible acts or omissions commonly known as 
torts by English lawyers; that is to say wrongs independent of contracts .. . , Ss tte te 
rather come to the conclusion that it was intended that two years should be the outsidetime allowed 
for bringing a suit founded upon tort, except in certain well-defined particular instances. No other 
conclusion can be come to when the provisions of Article 36 are compared with those in Article 115. 
Such a conclusion is in accordance with the provisions of other systems of law and with the dictates . 
of common sense. There are no cases in whichsit is mere desirable that the evidence by wifich they 
are supported or rejected should be promptly given and scrutinised than in actions of tort.” 

These observations support the appellant’s advocate’s cqntention. 

Mr. Arunachalam on behalf of the respondents places reliance on the decision reported in Vairavan 
v. Avicha®’. ‘The headnote which is extracted below indécates that there ap entirely differenteset of 
facts which gave rise to a legal position unlike that in the present case came up for consideration. 

“ A suit against a person for breach of contract to sell to the plaintiff certain goods of another 
on the implied representation that he had authority from his-principal to sell them, when in fact 
he had none, is not one arising in tort or one,independent of contract, but one arising out of and 
incident to a contract and is governed by Article 115 of the Limitation Act (XV of 1887) and not by 
Article 36 or 120.” 

The learned Judges, in discussing the nature of the wrong, state as follows in the judgment : 

“ Assuming that the action may be held to be ong in tort, it is certainly not for a wrong inde- 
pendent of contract, but one connected with a contract and arising from one of the “incidents of a 
contract., A person entering into a contract on behalf of a principal ought not to do so without 
authority from the principal. His actin% on behalf of the alleged principal amounts to a represeh- 
tation and he has authority from the latter to do so.” z 


° I (1915) 31 M.L.J. 257. š 
8: (1886) I.L.R. 11 Bom. 133. 3. (1913) 25 M.L.J. 256: LL.R. 38 Mad. 275, o 
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His-acting without such authority is a wrong connected with the contract. The case cannot therefore 
fall within the purview of Article 36. . 


-. In my judgment, therefore, Article 36 applies to the present case, the malfeasance or misfeasance 
which forms the basis of the plaintiff’s case being one independent of contract. Since the suit was 
brought more than two years after the date of the cause of action, it was barred by limitation. The 
appeal must therefore be allowed and the suit dismissed. The next question is about costs. There 
is no doubt that the social and financial standing of the appellant and his co-directors was made use 
of by the managing director to give an artificial value to the new venture conceived by him. They 
have permitted their names to be used for influencing a section of the credulous public to sink capital 
in a company which has collapsed soon after it was started. In the circumstances, the proper order 
to make will be to-direct the parties to bear their own costs in the Court below and to grant the appel- 
lant the costs of this appeal to be paid by the plaintiff-respondent. }- 


M. Shama Doss for Arunachalam, Jagannadha Doss & Co. for Appellant. 
N. A. Krishna Aiyar and S. R. Subramana Aiyar for Respondents. 
The Judgment of the Court was delivered by . 


The Chief Justice. —The question in this appeal is whether Article 36 of the 
Limitatfon Act afiplies in the case of an action against the directors of a company 
for compensation for loss suffered as the result of a misleading prospectus. 


, .. On the 13th September, 1936, a prospectus was published in a local newspaper 
calling for subscriptions in respect of an issue of shares by a company called the 
Cochin Furniture Co., Ltd. Believing the statements in the prospectus the appellant 
applied for 250 shares, which were promptly allotted to him. The capital required 
was not obtained and the company was compelled to go into liquidation. On the 
8th September, 1939, the appellant filed a suit in the City Civil Court, Madras, 
for rescission of the contract and for compensation for the loss which had resulted 
to ,him from the misrepresentations contained in the prospectus. The company 
and all the directors were made parties. The trial Court held that the prospectus 
did contain false statemegjs and that the appellant was entitled to compensation 
inthe sum of Rs. 450. ‘The appellant did not proceed wath his plea for rescission of 
the contract. He limited his case to the’ claim for compensation. One of the 
directors entered into a compromise with the appellant but the others contested the 
suit., e.> a | 

-Tt was contended by the contesting defendants that the claim had been preferred 

out of time as the Article which governed the claim against them was Article 36. 
The. appellant persuaded thé Principal Judge of the City Civil Court who tried 
the suit, that the appropriate Article was Article 120. Accordingly the suit was 
held to be in time. On appeal to this Court, Kunhi Raman, J., agreed with the 
trial Court that the appellant had % cause of action against the directors and that 
the finding of the trial Court that the appellant had suffered loss to the extent of 
Rs. 450 wastorrect. He disagreed, however, on the question of limitation. In his 
opinion the case was governed by Article 36 which meant that the suit was out of 
time. Consequently he set aside the decree of the City Civil Court and directed 
that the appellant’s suit be dismissed. e Thiseappeal is from the judgment of Kunhi 
Raman, J. ° 

Article 36 fixes the period of limitation at two years for suits “ for compensation 
for any malfeasance, misfeasance or non-feasance independent of contract and not 
hereid specially provided for.” There is no Article in the Limitation Act which 
specially provides for actions against a promoter or director of a company in respect 
of a false statement made in a prospectus. A person who is responsible for the 

issue of a false prospectus commits a tort and ky reason of the provisions of section 100 
of the Indian Companies Act is under a statutory liability to provide compensation. 
Article 36 must apply to this case unless the tort complained of arises out of the 
contract for the issue of shares. Irf our opinion it does not, but is independent of the 
contract. The contract is between*the subscriber for shares and the company. 
The liability of the Uirectors is confined to something which preceded the contract 
t which they are not parties. bi ° 


We agree with Kunhi Raman, J., that Article 36 applies and consequently 
we dismiss the appeal with costs. 


~ BVN. |. -- _—_—— < Appeal dismissed, 
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IN THE HIGH COWRT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LIONEL LEACH, Chief Justice AND MR. JUSTICE 
SHAHABUDDIN. 


Anagha Venkata Lakshmi Narasimha Rao -. Appellant™ _ 
v. ° 
The Province of Madras represented by the Collector of Guntur 
and another .. Respondents, 


Government of India Act (1935), section 107 and Schedule VII, List IH, Entry 5—Legislation with respect 
to matter in concurrent legislative field—_Madras Restoration of Village Officers (Validation) Act (1939), section 
3—Not repugnant to last pera. of section 4, Evidence Act. 

The provisions of section 3 of the Madras Restoration of Village Officers (Validation) Act, that 
if the Provincial Government declares that an order passed by it is of the nature referred to in section 2 
ofthat Act, the declaration shall be conclusive proof of the fact and all Courts shall take judicial notice 
of it, are not in cenflict with the last paragraph of section 4 of the Evidence Act. There is no con- 
a wen the two. The provincial legislature has not exceeded its powergjn enacting escction 3 

Appeal against the decree of the Court of the Subordinate Judge, Guntur, 
in A. S. No. 16 of 1942, preferred against the decree of the Court of the District 
Munsiff, Narasaraopet, in O. S. No. 281 of 1940. i i 

V. Govindarajachari for Appellant. ; 

The Government Pleader (K. Kuttikrishna Menon) and A. Lakspmayya for 
Respondents. z 

The Judgment of the Court was delivered by 

The Chief Justice —This appeal raises the question whether the Madras Legis- 
lature was acting within its powers when it enacted section 3 of the *Madras .Res- 
toration of Village Officers (Validation) Act (XVIII 1939). The Act was 
passed to restore to village officers or their heirs offfĉes which they had lost by 
reason of their association or connection with political movements. Section.2 
of the Act empowers the Provincial Government to pass orders for restoration 
in such circumstances. Section 3 states that ifethe Provincial Government declares 
that an order passed by it is of the nature referred to in seetion 2, the declaration 
shall be conclusive proof of the fact and all Courts shall take judicial notice of it. 
It is said that in making this second provision the Legislature exceeded its powers, . 


The appeal arises out of a suit filed by the appellant in the Court of the District 
Munsiff of Narasaraopet for a declaration that his removal from the office of karnam 
of Thalarlapalli village was unlawful and for ‘a mandatory injunction directing 
his re-instatement. In 1921, the office was held by one Krishnayya, but he was 
removed because he had not within the time allowed to him, passed tht prescribed 
tests. He had three sons (Hanumayya, Suryanarayana and Lakshminarasimha 


Row (the second defendant). None of his sons was qualified for the office and. 


‘the Collector appointed Sriramulu, the dathereof the plaintiff, It transpired*during 
the course of the trial that the second defendant was a supporter of the Congress 
party and was suspected of having taken part in the Civil Disobedience Movement 
of 1921. This was not the reason given by the Collector for passing over him. 
The reason given was that he was not qualified for the post? Sriramulu was the 
nearest agnatic relative of the Krishnayya family. He was appointed on the 23rd 
September, 1921, and held the office until the 26th April, 1933, on which date the 
Collector selected the plaintiff to succeed his father. By an order dated the 11th 
October, 1939, the Government of Madras removed the plaintiff from the post 
and appointed the second defendant in his stead. The Congress party was then in 
power and it is common ground that the order appointing the second defendant 
was passed because it was considered he had lost the appointment «in 1921 on 
account ,of his political opinions., 4 

The plaintiff felt himself aggrieved by this action and filed the present suit. 
The District Munsiff dismissed it on the ground that it was not maintainable in 
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a Civil Court by reason of the provisions of sections 2 and 3 of the Madras Restoration 
of Village Officers (Validation) Act of 1939. This decision was concurred in on 
ee ates by the Subordinate Judge of Guntur. The plaintiff has now appealed 
to this Court. ° 


Here it has been contended that section 3 of the Act is in conflict with the 
Indian Evidence Act and therefore the Legislature had,no power to place it in the 
Act. If the Legislature had the power there can be no doubt that the suit was 
rightly dismissed. The. order appointing the second defendant was professedly 
passed under-section 2. A declaration was made by the Provincial Government 
under section 3 and the declaration was published in the Fort St. George Gazette 
on the 22nd October, 1939. 5 


The argument in support of the contention that the Legislature acted beyond 
its powers is this. Section 107 of the Government of India Act states inter ata 
that if a provisioy of a Provincial law is repugnant to any existing Indian law with 
respect *to one of the matters enumerated in the Concurrent Legislative List, then, 
subject to the provisions of that section, the existing Indian law shall prevail and 
the Provincial law shall to the extent of the repugnancy bé void. Entry No. 5 in 
the Concurrent Legislative List reads— 

`“ Evidence and oaths ; recognition of laws, public acts and records and judicial proceedings.” 
Therefore the Provincial Legtslature could not pass an Act relating to evidence, 
if repugnant to the Indian Evidence Act, unless sub-section (2) were invoked, 
which was not the case. It is said that section 3 of the Madras Restoration of 
Village Officers (Validation) Act of 1939 is repugnant to the last paragraph of 
section 4 of the Indian Evidence Act, which is in these terms : 

,. When one fact is declared by this Act to be conclusive proof of another, the Court, shall, on proof 
of the one fact, regard the ota as proved, and shall not allow evidence to be given for the purpose 
of disproving it.” a é 
We fail to see how section 3 of the Madras Restoration of Village Officers (Vali- 
datidn) Act can be said to be in conflict with this provision of law. - It is obviously 
notin conflict. There is no conneetien between the two. It is conceded by the 
learned advocate for the appellant that section 3 of the Provincial Act is not repug- 
nant to any other section of the Indian Evidence Act. Therefore the plea of ultra 
vires must be rejected. : 


Whether the Provincial Government was justified in displacing the plaintiff 
and appointing the second defendant to the office of the karnam of Thalarlapalli 
is another matter. If section 3 had not been inserted in the Provincial Act it 
might have been open to the appellant to contend that the case did not fall within 
the four cofners of section 2. The Court cannot, however, go into that question, 
as the Legislature had provided that a declaration under section 3 shall be conclu- 

.sive proof that the order passed is one of the nature contemplated by section 2. 
The L&gislature had the power to infert the provision, and as it has done so, the 
jurisdiction of tfe Courts is ousted. The question whether this is wise does not 
call for discussion here. z 

i The appeal must be dismissed. with costs in favour of the second respon- 
ent. l 


V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JWDICATURE AT MADRAS. 
PRESENT :—MR. Justice HAPPELL, 


P. S. Venkataramana Rao A ° .. Petitioner”. 


Criminal Procedure Code (V of 1898), section 176—Statements recorded under—Copies could be granted. 
There is no objection to the Magistrate granting copies of the statements recorded under section 
176, Criminal Procedure Code of witnesses who are going tO be examined at the preliminary enquiry. 
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Petition under sections 435,and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional Magistrate of Saidapet in M. P. No. 120 of 1944 in P. R. C. No. 1 of 

1944. . 
A. S. Sivakaminathan for Petitioner. 

The Public Prosecutor. (V. L. Ethiraj) for the Crown. 

The Court made the following 

‘OrvDER.—Muihia Swamiar, In rel, is distinguishable as the present is a case 
where the depositions were taken under the provisions of section 176 of the Criminal 
Procedure Code. . i 

There seems no objection to the Magistrate granting copies of the statements 
regorded under section 176 of the Criminal Procedure Code of witnesses who are 
going to be examined at the preliminary enquiry. à 

The Magistrate will grant copies in accordance with this d¥ection. e` 

V. S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice Byrrs, 


M. A. Packiri Mahomed Rowther and others . ie Appellants*. 
D. e 
Chow Ah Choong represented by K. N. K. Subramanyam Chettiar 
and others | .. Respondents. 


Defence of India Rules (1939), rules 2 and g7—~Plaintiff, a foreigner, suing by power of attorney holder in 
British Indian Court—Overrunning of plaintiff's territory by enemy after dismissal of sut—¥ffect—Appeal by 
either plaintiff or power of attorney holder—Not competent. Te 

sg Mahomedan Law— Will—Bequest of whole of the property to creditor @ discharge subsisting debts—Not 
valid, : l 

The plaintiff was a Chinese merchant resident in Penang in whose favour.a Mahomedan debtor 
executed a will in April, 1939 by which he bequeathed to the plaintiff*the whole of his movable and 
immovable properties in order to discharge his subaisting debts. In 1939, the plaintiff, through 
his power of attorney holder in this country brought a suit to recover the money due on a usufructuary 
mortgage deed forming one of the assets included in the will, but he was non-suited on the ground 
that the will was not true and valid. At the time of the hearing of the plaintiff’s appeal in October, 
1942, after Penang had become enemy occupied territory, objection was taken that the plaintiff 
was then an “enemy” within the meaning of rule 97 read with rule 2 of the Defence of India 
Rules and was debarred from suing in the Courts of this country. 


Held, that*(1) the appeal was not maintainable either by the plaintiff because he had since 
the dismissal of his suit become an “ enemy subject” within the meaning of the Defence of India 
Rules, or by his power of attorney agent because the authority became automatically revoked 
consequent on the occupation of the pliantiff’secountry by the enemy. = 


(2) As the will disinherited all the testator’s kindred and disposed of the whole of his movable 
and immovable property, it offends against the rule that a Mahomedan cannot by will dispose of 
more than a third of the surplus of his estate after the payment of funeral expenses and debts. ° 

Appeal against the decree of the Court of the Subordinate Judge of Tanjore, 
in A. S, No. 142 of 1942, preferred against the decree of the Court of the District 
Munsiff of ‘Tanjore in O. S. No. 118 of 1939. 


_M. S. Venkatarama Aiyar for Appellants. s i 
K. Srinivasan and T. S. Venkatarama Aiyar for Respondents. 
The Court delivered the following 


Jupemenr.—The only two questions which have been argued in this second 
appeal are whether the Mohammadan will on which the plaintiff relies is void, and 
whether the plaintiff is debarred from suing in the Courts of this country because 
he is an enemy within the meaning of rule 97 «ead with rule 2 of the Defence of 
India Rules. A further question arising out of the latter paint is whether the 
plaintiff’s power-of-attorney in favour of his agent was terminated as soon as he 
himself became an enemy within the meaning of the fules. 





: I. (1907) 17 M.L.J. 471 : LL.R. 30 Mad. 466. 
*S. A. No. 330 of 1943. ; 7th August, 1944. ý 
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The facts in so far as they are necessary are, that the plaintiff is a Chinese 
merchant resident in Penang, in whose favour a Muhammadan debtor executed 
a will in April, 1939, in which he bequeathed fo the plaintiff the whole of his movable 
and immovable property in order to discharge the debts subsisting between them. 
In 1939 the plaintiff through his power-of-attorney holder in this country, brought 
a suit to recover the money due.on a usufructuary mortgage deed forming one 
of the assets included in the will, but he was non-suited on the ground that the 
will was not true and valid. As the suit was filed before Penang became overrun 
by the Japanese, the question of the plaintiff being an enemy within the meaning 
of the Defence of India Rules did not then arise ; but it was taken up at the time 
of hearing the appeal in October, 1942, after Penang had betome enemy occupied 
territory. 


Dealing with the first point, it is quite clear from the definitions contained*in 
rule 2, and rule g7 of the TSefence of India Rules that the plaintiff is an enemy and 
that hê is resident.in enemy occupied territory. In support of his argument that 
the plaintiff is debarred from suing in the Courts of this country so long as he is an 
enemy, the appellants’ learned advocate relies on rule 98 (1) (ii) under which a 
person is deemed to trade with the enemy if he has “ performed any obligation to, 
or‘discharged any obligation ôf, an enemy, whether the obligation was undertaken 
before or after the commencement of the Ordinance.” 


It is contended that the Courts will not offer any assistance to an enemy plaintiff 
in the matter of the payment of his debts or the realisation of his assets, and in 
support of this argument reliance is placed on the decision in Soufracht (V/O) v. 
Van Udens Schoepvaert En Agentuur Maatschappij (N. V. Gebr)*. In that case it was 
held that when former allied territory becomes occupied by an enemy, its local 
residents are disqualified™from suing in the.King’s Courts except under royal license. 
The plaintiffs in that case were represented in England “before the outbreak of war 
with Germany by.solicitors and the contention was raised that although the appel- 
lants themselves had assumed the character of enemy subjects owing to their country 
being occupied by the Germans, thé authority in favour oftheir English agents sub- 
sisted so as to permit of the action being continued. That contention was rejected 
and the following observatigns from Lord Porter’s judgment are in point: 

“ Ordinarily, when the principal becomes an enemy the authority of the agent ceases on the 
ground that it is not permissible to have intercourse with an enemy alien, and the existence of the 
relationship of principal and agent necessitates such intercourse. That the representatives, legal 
or non-legal, of a litigant may require to have such intercourse with their principal in the litigation is, 
I imagine, clear, and I do not think it is an answer to say that in the event it may not be found 


necessary for the one to communicate with the other. At any moment the necessity may arise. The 
very relationship requires it even if it is desired Snly to terminate the mandate itself.” 


I accordingly accept the appellants’ contention that the appeal was not main- 
‘tainable, either by the plaintiff because he had since the dismissal of his suit become 
an enemy subjects within the meaning of the Defence of India Rules, or by his power- 
of-attorney agent because the authority became automatically revoked consequent 
on the occupation of the plaintiff’s country. In this view of the matter it becomes 
unnecessary to examine at any length the contention that the will is invalid because 
it disposed of more than one-third of the free surplus ; and it is sufficient to state 
that as the will disinherits all his kindred and disposes of the whole of his movable 
and immovable property, it does offend against the rule that a Mohammadan 
cannot by will dispose of more than a third of the surplus of his estate after the 
payment of funeral expenses and debts. It might be open to the plaintiff to claim 
that to the extent of one-third of the free surplus the will must be upheld in view 
of the finding that it is both true and otherwise valid; but as the appeal is not 
mairitainable for the reason already stated, it is unnecessary to explore this question. 
If in the future the plaintiff is enabled to prefer his appeal, the matter can be more 
fully examined. 4 : 


ee a ee ee Na a anakan, 
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_ In the result, this appeal is allowed and the appeal in the lower Court is ordered 
to be dismissed with costs in both Courts to the extent to which he has appealed ; 
but it has to be mentioned that this gecond appeal was brought only in respect of 
two-thirds of the suit claim. As the first appeal is clearly not maintainable in view 
of the plaintiff’s character as a subject of enemy occupied territory, I think it is 
necessary under Order 41, rule 33, of the Civil Procedure Code to order that the 
suit should remain dismissed with costs in its entirety. 

As the appeal is dismissed, the memorandum of cross-objections does not arise 
and is ordered to be dismissed with no separate order as to costs. 


Leave to appeal is granted. 


K.S. es Appeal allowed. 
° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. : (Appellate Jurisdiction). 9 o . 
PRESENT :—Sir ALFRED Henry Lions LEACH, Chief Justice AND MR. Justice. 
SHAHABUDDIN. 


The Madras Provincial Co-operative Bank, Limited, Madras -. Appellant* 
i U. e . 
The South Indian Match Factory Limited (in liquidagion). .. Respondent. 


Companies Act (VII of 1913), section 244-A and Madras High Court Rules, rule 66—Cheque in the name 
of Official Liquidator as such paid to him over the counter by drawee’s bank— Misappropriation by Official Liqui- 
dator—Breach of statutory duty placed on the bank—Bank not protected by section 85, Negotiable Instruments 
Act and liable for its negligence. 

A cheque drawn in the name of “ R, Official Liquidator in O. P. No. 5 of 1939, or order ” was 
presented by the Official Liquidator for payment over the counter and the bank afte? calling for, the 
order of appointment of the Official Liquidator and perusing the same pajd him the amount for whith 
the cheque was drawn. The Official Liguidator misappropriated it. “In a suit by the succeeding 
Official Liquidator on behalf of the company against the bank for the recovery of the amount, on the 
ground of the bank’s negligence in paying it to the former Official Liquidator personally, 


Held: From the cheque itself the bank had notice that it was made but to the Official Liquidator 
as Official Liquidator and that the bank had realised #hisgwas clear from its calling for the order of 
` appointment. The bank acting through its officers must be deemed tg „have known the law con- 
`- , tained in section 244-A, Companies Act and rule 66 of the Rules of the Madras High Court.made 
< under the Act that the Official Liquidator ought to have a bank account and that he could collect the 
amount of tke cheque only through his bank. Section 85 of the Negotiable Instruments Act would 
. only protect the bank if it made the payment in good faith and without negligence . The officers 
of the bank did not realise, as they should have done, that the bank was doing something improper 
and in the circuristances there was negligence. There wag a clear breach of a statutory duty placed 
upon the bank and hence it was liable. ` 
On appeal from the judgment and decree of the Hon’ble Mr. Justice Bell, 
dated 3rd December, 1943, and passed im the exercise of the Ordinary Original 


Civil Jurisdiction of this Court in C. S. No. 141 of 1943. 
V. Radhakrishnayya for Appellant. | j N 
R. Narasimhachariar for Respondent. ° 
The Judgment of the Court was delivered by 


The Chief Fustice—On the 16th February, 1939, an order for the compylsory 
winding up of the South Indian Match Factory, Limited, was passed in proceedings 
on the Original Side of this Court and one M. Ramachandra Rao, who was then 
an advocate of this Court, was appointed the official liquidator. The main assets 
consisted of the factory building ande machinery. The Court directed the sale 
of these properties by private treaty and the official liquidator entered into nego- 
tiations with one Shamsuddin Rowther. In the month of January, 1940, an 
agreement was entered into betweert the official liquidator and Shamsuddin Rowther, 
for the sale of the properties, subject to the cohfirmation of the Court, for a sum of 
Rs. 5,750 and Rs. 200 was paid qs earnest money. This payment was made bya 
crossed cheque in favour of the official liquidator. Under section 244-A of the 
Indian Companies Act, the official liquidator was required to open an account 
* O.S. A. No. 4 of 1944. ` 17th August, 1944. 
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with a bank and pay therein moneys received by him in the course of the liquidation. 
Rule 66 of the rules framed then by this Court under the Indian Companies Act 
required that all bills and other securities paf~able to the company or to the official 
liquidator, should, unless the Judge otherwise directed, as soon as they came’ into 
the hands of the official liquidator, be deposited by him in the bank for the purpose 
of being presented for acceptance and payment of payment only as the case might be. 
The official liquidator here failed to open an account with a bank. The cheque 
for Rs. 200 was drawn by the purchaser of the factory and plant on the Madras 
Provincial Co-operative Bank, Limited. It was a crossed cheque but the liquidator 
induced the bank to cash the cheque. The Court sanctioned the sale to Shamsuddin 
Rowther and on gth May, a cheque for Rs. 5,550 was handed over to the official 
liquidator by the purchaser in discharge of the balance of purchase consideration. 
This cheque was drawn on the Madras Provincial Co-operative Bank, Limitgd, 
by the advocate, who was acting for the purchaser. It was an open cheque. The - 
same day the offttial liquidator presented it to the Madras Provincial Co-operative 
Bank, Limited, for payment, and payment was made. The official liquidator 
misappropriated the proceeds, for which he was prosecuted, convicted and sentenced. 
THis resulted in his name being struck off the roll of advocates. On the 8th February, 
1943, Bell, J., passed an ordes removing M. Ramachandra Rao from the office of 
the official liquidator and appointed the Official Receiver of Madras to act in that 
capacity. . The new official liquidator on the 12th February, 1943, instituted a 
suit on the Original Side of this Court against the Madras Provincial Co-operative 
Bank, Limited, for the recovery of Rs. 5,550. He alleged that the Bank had acted 
negligently in paying the cheque, and that it was also liable for conversion. ‘The 
suit was tried by Bell, J., who held that the claim was well founded and passed a 
decree for Rs. 5,550 with interest. This appeal is from the judgment of the learned 
Judge. l A 

The drawer of the cheque had an account with the bank and there was sufficient 
morfey in the account toemeet the cheque. It is the duty of a bank in such circum- 
stances to obey the order of its customer. Section 31 of the Negotiable Instruments 
Act says that the drawee of a cheque having sufficient funds of the drawer in his 
hands properly applicable to the payment of such cheque must pay the cheque 
when duly required so to do, and, in default of such payment, must compensate the 
drawer for any loss or damage caused by such default. If the payee had been a 
private individual the action of the bank in paying the amount of the cheque could 
not have been called in questions It is said that inasmuch as the’ cheque was 
drawn in favour of an official liquidator the bank was put on inquiry and was 
negligent in® paying over to him personally the amount for which the cheque was 
drawn. Before paying M. Ramachandra Rao, the Rs. 5,550, the bank called 
for his order of appointment which was, it is said, sufficient in itself to put it on 
inquirye It is also said that its officess mugt be deemed to know the law and that 
M. Ramachandra Rao had no right to ask for payment to him personally. 


The order of appointment hs been exhibited. Clause 6 (f) prohibited the 
official liquidator without the sanctiog of the Court, from indorsing a bill of exchange, 
hundi or promissory ‘note in the name and on behalf of thé company. Clause 
7 stated that, subject to the retention in his hands of such moneys as might be required 
for current and necessary expenses, the official liquidator should deposit all moneys 
collected by him into the Imperial Bank of India within seven days after the receipt 
thereof to the credit of the liquidation account. The cheque in question was 
made out to “ M. Ramachandra Rao, official liquidator in Original Petition No. 5 
of 1939, or order.” From the cheque itself the bank had notice that it was made 
out to him as official liquidator and that it realised this in full is shown by the fact 
that it called for the order of appointment. The gontention of the plaintiff that the 
bank acting through its officers must be deemed to know the law cannot be contra- 
dicted, and this case must proceed on the basis that the bank knew that the official 
liquidator ought to have a bank account and that he could collect the amount of 

, this cheque only through his bank. Section 244-A of the Indian Companies Act 
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and rule 66 of the rules framed by this High Court under the Indian Companies 
Act make this perfectly clear. : : 


We will now turn to section 85 of the Negotiable Instruments Act. Section 85, 
says that where a cheque payable to order purports to be endotsed by or on behalf 
of the payee, the drawee is discharged by payment “in due course.” Section 10 
defines what is payment “‘in-due course ” and it says it means payment in accordance 
with the apparent tenor of the instrument in good faith and without negligence 
to any person in possession thereof under circumstances which do not afford a reason- 
able ground for believing that he is not entitled to receive payment of the amount 
therein mentioned. „Therefore section 85 only protected the bank, if it made 
payment in accordance with the tenor of the instrument, in good faith and withoùt 

“negligence. Was this payment made to M. Ramachandra Rao by the bank on the 

gth May, 1940, a payment made in good faith and without negligence? We have 
no doubt.that ‘the officers of the bank did not realise® as they should have-done, 
that the bank was doing something improper, but in the circumstances th®re was 
negligence. They knew or must be deemed to have known that this money could 
only be collected by the payee through his own bank and therefore it was most 
. improper on his part to ask for payment over the drawee’s counter. In our judgment 
there was here a clear breach of a statutory duty placed upon the bank and the 
learned Judge was right in holding the bank liable.+ The payment of the cash to 
M. Ramachandra Rao facilitated his misappropriation of the money. As payment 
was not made in due course section 85 does not help the bank and it must take the 
consequence of its negligence. 


The appeal is dismissed with costs. 5 
V.S. —— Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL Leacu, Chief Justice AND MR. JustTICE 
BYERS. ° e 


Paru Kutty Amma 7 >o -» Appellant* , 
v. A 
Vasudevan (minor) by guardian A. M. Kutti Sankaran alias Chinna 
Kutt&n Nair and others .. Respondents. 


Will—Construction—Bequest to grandchildren—Son placed in management during minority—One legatee 
attaining majority--Suit for partition and possession of share of legacy— Maintainability. 

Where property is left to a person absolutely under a wi!l and the will directs that it should not 
be handed over to the legatee until he has attained a certain age beyond majority, the direction, 
must be ignored, unless the will confers an interest, in the property upon some otherperson for the 
intervening period. If it does not, the legatee is entitled, on attaining majority, to be placed in 
possession of his legacy. 

The testator left certain properties to his two younger sons and daughter, and other properties 
to the son and daughter of his eidest son. Te will frovided that the properties left to the latter 
should remain in the possession and management of their father during their* minority and then, 
were to be handed over to them jointly. After the daughter of the eldest son of the testator came 
of age she filed a suit for partition and possession of her share, her minor brother being impleaded 
as defendant. ° A A . 

Held, that the suit was not premature and that the claim for partition and possession by the 
plaintiff was maintainable. 

Husenbhoy v. Ahmedbhay, (1901) I.L.R. 26 Bom. 319 and Lloyd v. Webbe, (1896) I.L.R. 24 Cal. 44 
relied on. è 
Appeal against the decree of the Court of the Subordinate Judge of Ottapalam 
in O. S. No. 36 of 1942. 


K. Kuttikrishna Menon and A. Gopalakrishnan for Appellant. 

T. K. Raman Nambisan, P. Govinda Menonand T. C. Raghavan, for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice. —The appellant filed a suit in the Court of the Subordinate 
Judge of Ottapalam for partition and possession of the properties left jointly to 
TN a> ss oo sss. ŘŘŮŐĂ— M M UUO 


* Appeal No. 153 of 1943. l 28th August, 1944. 
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cher and her brother under the will of their grandfather, Ravunni Panikker, who 
died on the grd December, 1938. The Subordinate Judge dismissed the suit on 
the ground that her claim was premature. The appeal is against that decision. 

Ravunni Panikker had three sons and a daughter. His eldest son is the second 
defendant, who is the father of the plaintiff and the first defendant. The testator 
left certain properties to his sons and daughter, and ,other properties to the son 
and daughter of the second defendant. The will provided that the properties 
left to the plaintiff and the first defendant should remain in the possession and 
management of their father during their minority and then they were to be handed 
over to them jointly. After the plaintiff became of age she filed this suit. Her 
brother was then and still is a minor. Three preliminary issues were framed, 
two of which were decided in favour of the plaintiff. The third issue was whether 
the suit was premature and that it was premature was strenuously argued en 
behalf of the father. The Subordinate Judge held that it was premature, He was 
of the*opinion fhat section 117 of the Indian Succession Act which allows the 
accumulation of income provided that the period is not longer than 18 years had 
bearing. We fail to see what application this section has here. The plaintiff 
received an absolute interest in one half of the properties left by the testator to her 
and her brother, and on her attaining majority she was entitled to be put in pos- 
session of her share. A 

In Hasenbhoy v. Ahmedbhoy1, the Borabay High Court held that where property 
is left to a person absolutely and the will directs that it should not be handed over 
to a legatee until he has attained a certain age beyond majority the direction must 
be ignored, unless the will confers an interest in the property upon some other 
person for the intervening period. Ifit does not, the legatee is entitled on attaining 
majority to be placed i possession of his legacy. This principle was laid down 
in Gosling v. Gosling?. It was also applied by thẹ Calcutta High Court in Lloyd v. 
Webbe?. i 

We hold that that principle governs this case and that the Subordinate Judge 
was, wrong in declaring the plaintiff’s suit, to be premature. The first defendant 
is represented by a gyardian-ad-litem appointed by the Court. The guardian- 
ad-litem supports the appeal. The opposition only comes from the father and 
it follows from what we have said that we consider that his objection is unsustainable. 

The appeal is allowed and the suit remanded to the trial Court to hear and 
determine the other issues according to law. The appellant and the first respon- 
dent are entitled to their costs (ane set each) which will be paid by the father. 
The costs of the trial Court will abide the further hearing. 


B.V.V? e = Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice WADSWORTH. 


2 
Pulimati Krishnamurthi Petitioner® 
U. è 
Boggavarapu Narayana and another .. Respondents. 


Madras Agriculturists’ “Relief Act (IV of 1938), section 13—Scope. 
There is nothing in section 13 of the Madras Agriculturist?’ Relief Act which imports the expla- 
nation to section 8 and allows the Court to go behind the contract. In a suit on a promissory note 


of 1942 executed in settlement of previous debts of 1939, in giving relief under the Act, section 13 
«can be applied to the suit contract only but not to the previous debts which it superseded. 


Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge, Bezwada, 
in S. C. S. No. 25 of 1943- ý 

Kasturi Seshagwi Rao for Petitioner. 


* V. Subramanyam for Respondents. . 
' 1, (1901) LL.R. 26 Bom. 319. g. (1896) I.L.R. 24 Cal. 44. 
è 


"9, 123 R.R. 107. 
e *C,"R, P. No. 1514 of 1943. 5th September, 1944., 
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The Court delivered the following 


Jupcment.—The petitioner sued on a promissory note dated the-16th March, 
1942, for a sum of Rs. 1,818-3-0 executed in settlement of previous debts, one of 
May 1939 and the other of June 1939. The suit promissory note carried compound 
interest. It was admitted in the lpwer Court that the respondent was an agri- 
culturist entitled to relief under Madras Act IV of 1938. The lower Court in 
applying section 13 of that Act, has apparently laboured under the misappre- 

- hension that section 13 was to be applied not to the actual suit contract, but to the 
previous debts which it superseded. There is nothing in section 13 which imports 
the explanation to section 8 and allows the Court to go behind the contract. The 
defendant may, of course, raise contentions under the ordinary law such as failure 
of consideration or a plea that the suit debt is nothing more than an acknowledgment 
of ¢he antecedent debt, which would justify the Court into going into the amount 
due under. the ‘antecedent debt. The defendant did if fact raise the contention 
that when the defendant signed the suit promissory note, he did sé under a epre- 
sentation that the amount for which he signed was only the amount due on applying 
the provisions of Act IV of 1938. Unfortunately the defendant adduced no evi- 
dence ; probably because under a misapprehension of the law shared by the lower 
Court, it was thought that evidence was unnecessary. 

It is pointed out for the respondent that the suit contract is one which will 
come within the purview of the Madras amendment of the Usurious Lbans Act, 
if it is established that the defendant is an agriculturist within the meaning of that 
Act, to which a somewhat different definition of an agriculturist applies from that 
embodied in Act IV of 1938. It is quite clear that the Court is not bound to go 
into any question of the Usurious Loans Act, unless there is a pleading and evidence 
in support of it. The defendant’s case has been mismanaged in the Court below. 
I do not feel inclined to give a decree without giving the defendant a further oppor- 
tunity to let in evidence, as it appears likely that the failure of the defendant to 
let in evidence may have been due to the legal misconceptions under which ‘the 
learned trial Judge was labouring. ‘Phe defendant should, however, pay the 
costs of this revision, which have been necessitated to a large extent by his negligence. 

The revision petition is allowed with costs and the suit is remanded to the 
lower Court for fresh disposal after allowing both parties to adduce further evidence. 


VPS. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE HAPPELL, 





A. V. Viswanatha Chetti .. Petitioner*. 

Defence of India Rules, rule 81 (4)—Food Grains Control Order (1942)—Breach of condition in licence 
— Offence under rule 81 (4) of the Rules, ° e e 

The conditions of a license issued under the Food Grains Control Order should be regarded 
as part of that order itself, so that any contravention of any gne of the conditions would be a contra- 
a of an order made under rule 81 (2) and punishable under rule 81 (4) of the Defence of India 
Rules. 8 ° 

In re Chenchu Raghavalu Chetty, (1943) 2 M.L.J. 378, followed and Umesh Chandra Ghosh v. Queen- 
Empress, (1899) I.L.R. 26 Cal. 571, distinguished. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Additional Sessions 
Judge of the Court of Session of Salem division in C. A. No. 4 of 1944 (C. C. No. 
150 of 1943 on the file of the Sub-Divisional First Class Magistrate of Dharmapuri). 


K. S. Fayarama Aiyar and V. R. Srinivasan for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. e 





The ‘Court made the following A ° 
` a 
# Cr. R. C. No. 539 of 1944. 7th September, 1944. 


(Cr. R. P. No, 510.0f 1944). $ 
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OrvEer.—The petitioner has been convicted of offences punishable under 
rule 81 (4) read with rule 81 (2) of the Defence of India Rules and has been sentenced 
to pay a fine of Rs. 60 or, in default, to undérgo six weeks’ rigorous imprisonment. 
The petitioner, as æ result of an inspection of his business premises on the 8th June, 
1943, was found to have failed to exhibit a notice board in front of his shop showing 
the prices of the food grains for sale and to have‘failed to maintain his stock account 
correctly in contravention of rules 3 and 7 of the license issued to him under the 
Food Grains Control Order. 

Rule 81 (4) of the Defence of India Rules provides that “if any person con- 
travenes any order made under this rule he shall be punishable with imprisonment 
for a term which may extend to three years or with fine or With both.” The Food ` 
Grains Control Order was made under rule 81 (2). Mr. Jayarama Ayyar for the 
petitioner does not challenge the finding that the petitioner had contravened the 
terms of his license. He argues that no offence punishable under rule 81 (4) was 
comm*&ted becarf%e there has been no contravention of an order made under rule 81 
but a mere breach of a condition of the license issued under the order. This argu- 
ment was advanced before Kuppuswami Ayyar, J., in In re Chenchu Raghavalu Chetti? 
arid he refused to accept it. Mr. Jayarama Ayyar, however, says that he feels - 
justified in pressing the same “argument before me because In re Chenchu Raghavalu 
Chetti1, was dismissed in limine and because the attention of Mr. Justice Kuppu- 
swami Ayyar was not drawn to a Bench decision of the Calcutta High Court in 
Umesh Chandar Ghosh v. Queen-Empress*. 


The question in Umesh Chander Ghosh v. Queen-Empress*, arose under the Opium 
Act (I of 1878). The appellant had been convicted under section 9 of the Opium 
Act on the footing that by failing to keep correct accounts of the sale of opium he 
had contravened a rule made under section 5 of the Act. Rule 15, (1).of the 
rules made under section 5 stated that “ a person to whom a license has been granted 
ee . may sell opium by retail in accordance with the conditions specified 
in the license.” The Conditions were issued as subsidiary rules by the Board of 
Revenue and rule 13 sets out the mahnersin which accounts of the sale of opium 
were to be kept. Rul 18 provided that in case of an infringement of any of the 
conditions the license should be,cancelled. I do not find that any general propo- 
sition is laid down in Umesh Chander Ghosh v. Queen-Empress®, such as is contended 
for by Mr. Jayarama Ayyar, namely, that a breach of a condition in a license issued . 
under an order is not punishable as if it was a breach of the order itself. The 
learned Judges who decided Umésh Chander Ghosh v. Queen-Empress* seem to have 
founded their decision on the fact that the subsidiary rules which constituted the 
license wert issued separately by the Board of Revenue and not by the Government, 
that the penalty provided for a breach of the rules issued by the Board of Revenue 
was cancellation of the license, and that Government had not issued any rule under 
sectior? 5 of the Act which makes the preparation of an incorrect account punishable 
under section g. 


In my opinion, the reasoning on which the decision in Umesh Chunder Ghosh 
v. Queen-Empresg?, is,founded will not apply to the contravention of a condition 
of the license issued under the Food Grains Control Order. It is true that the 
license is actually issued by the Provincial Government or by an officer authorised 
by the Provincial Government to do so ; but clause 4 of the order states that licenses 
„shall be in Form A, a Form set forth in*the second schedule to the order, and 
clause 6 (1) enacts that “ no person being the holder of a license issued or deemed 
to be issued under this order shall contravene any of the conditions mentioned 
in Form A,” and, while stating that the license of any person who contravenes any 
of its provisions may be cancelled, specifically provides that this is without prejudice 
to any other action that may be taken against him. It is clear that the Government 
of India intended that the conditions of the license should be regarded as part of 
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the Food Grains Control Order so that a contravention of any one of the conditions 
would be a contravention of an order made under rule 81 (2) and punishable under 


‘Tule 81 (4) and in my judgment, effect has been given to the intention by the 
terms of the Food Grains Control Order. ; 


With respect, therefore, I agree with the decision of kih pean Ayyar, J., 
in In re Chenchu Rahgavalu Chetti#. ‘The petition is dismissed. 


K. S. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE BYERS. 
- Tiruveedhula Venkata Narayana .. Appellant*® 
v. 


Vædlamudi Koteswara Rao and another .. Respondents. 


- Madras .Debt Conciliation Act (XI of 1936), section 14—Agreemen? under sub-section (1) duly registered 
under sub-section (2)—Executability by Civil Court having jurisdiction without prior aBplication to die board 
Sor transfer of decree to the Court. 


An agreement under section 14 (1) of the Madras Debt Conciliation Act which has been duly 
registered under sub-section (2) of section 14 can be executed by the Civil Court having jurisdiction 
without a prior application to the Debt Conciliation Board for transfer of the decree to the Court. 


Appeal against the decree of the Court of the Subordinate Judge, Tenali, 
dated 15th July, 1943, and made in A. §. No. 59 of 1943, preferred against ‘the 
order of the Court of the District Munsiff, Repalle dated 12th February, 1943, 
and made in E. P. No. 280 of 1942, in case No. 42 of 1939 on the file of the Debt 
Conciliation Board, Tenali. 


KK. Kameswara Rao for Appellant. 
` P. Satyanarayana Rao for Respondents. ° oh, 
The Court delivered the following 


Jupcment.—The point which arises in this second appeal is whether an agree- 
ment under section 14 (1) of the Madras Debt Conciliation Act which has been 
duly registered under sub-section (2) of seetien 14 can be executed by the Civil 
Court having jurisdiction without a prior application toethe Debt Conciliation 
Board for transfer of the decree. The lower appellate Court has held that the 
petitionerss application for recognition of the assignment in his favour and for 
execution must first be made to the Board and that execution can be had only 
after the agreement under section 14 (1) has been transmitted to the proper Civil 
Court for execution. ° 


Section 14 (2) of the Act is in these words : M 

“An agreement made under sub-section (1) shall, within thirty days from the date of the making 
thereof, be registered under the Indian Registration Act, 1908, by the Chairman of the Board in 
such manner as may be prescribed and it shall then take effect as if it were a decree of a Civil Court 
and be executable as such.” R š š 
There are no rules framed under the Debt Conciliation Act corresponding to rules 
framed under the Madras Co-operative Societies Act, and as there is in the latter 
rules a special procedure laid down for the enforcement of a decision under sec- 
tion 51 of the Co-operative Societies Act, it is afgued that a corresponding agreement 
under section 14 of the Debt Conciliation Act cannot be executed directly by the 
Civil Court. The relevant provisions are contained in rule 15, clauses 7 and 8 
of the rules framed under the Co-operative Societies Act, and clause 7 (3) is 
in these words : 4 


“On application to the Civil Court having jurisdiction over the subject-matter of the decision 
or award, that Court shall enforce the degision or award as if it were a final decree of the Court.” 





This provision is on the same lines as that cofitained in section 14 (2). of the Debt 
Conciliation Act, the only difference being that under the latter*section the decision 
is to take effect as a decree, whereas in the former provision the award is spoktn 
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of as being enforceable ; the difference is negligible because whether a decree takes 
effect or is enforceable, either result can be achieved only by the process of execution. 
What is important to notice is that section*’s1 of the Co-operative Societies Act 
does not contain apy provision corresponding to that embodied in section 14 (2) 
of the Debt Conciliation Act, and it was therefore left to the rules framed under 
the former Act to confer the necessary jurisdiction on the Registrar and the 
Civil Courts to enforce the decision. The jurisdiction ôf the Civil Court to enforce 
an agreement under section 14 (1) of the Debt Conciliation Act is provided for 
in the section itself, and therefore there was no necessity for any separate rule to 
be framed indicating the procedure to be followed. Sub-section (2) states clearly. 
that the agreement “shall take effect as if it were a decree of a Civil Court and 
be executable as such.” In the corresponding rules under the Madras Co-operative 
Societies Act an application to the Court is contemplated ; but as a decree cangot 
be executed without the pyior presentation of an execution application, it neces- 
sarily ‘fpllows thae under section 14 (2) of the Debt Conciliation Act an application 
has to be made direct to the Civil Court having jurisdiction. 


In the result, the appeal is allowed, the decision of the lower appellate Court 
is set aside, and that of the trial Court is restored with costs throughout. 


o KS. i —— Appeal allowed. 


"3 IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :—MR. Justice HORWILL. 


Vanimisetti Satyanarayana .. Petitioner* 
2. 
Tummalapalti Vara Narayanamurthy and others .. Respondents. ' 


° Trusts Act (II of 1882), sætions 73 and 74—Application for removal of one of the trustees and appoint- 
ment of another in his stead on the ground of breach of trust—Mainieinabilty, 


Section 73 of the Trusts Act is not intended to deal with questions which require an elaborate 
enquiry, but with matters that could suitably be disposed of in a summary inquiry. Section 74 
only applies to cases where section 73 is inapplicable. Where breaches of trust are alleged against 
a trustee, his removal and the appointment df another*in his stead could be asked for by an application 
and the matter could be d@&ded under sections 73 and 74 of the Trusts Act. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court, West Godavari, dated 11th 


August, 1943 and made in O. P. No. 65 of 1942. 

D. Narasaraju for Petitioner. , 

V. Viyanna for Respondents. 
> The Court delivered the following, 

Jupcment.—Some members of a family, three of whom had been adjudged 
insolvents, executed a trust deed conveying their property in trust for the purpose 
of discltarging their debts. The petitionerehere is one of the trustees appointed. 
One of the execuftants of the trust deed, the petitioner in the lower Court, filed an 
application praying for the remo®al of the second respondent, who is continuing 
in management of the trust properties, and for the appointment of another in his 
stead, on the ground’ that he had committed breaches of trust. A preliminary 
_ objection was raised that section 74 of the Indian Trusts Act was not applicable. 
The learned District Judge disposed of that objection very summarily by saying, 
“The second respondent contends. that the petition is not maintainable under 
section 74. I disagree with him. The matter is governed by direct authority, 
vide Assanmal v. Sontmal?. ‘The matter will be posted for enquiry.” 

The matter has been considered in a few Cases, one relied on by the learned 
advocate for’ the Dy being Nathabhai Devidas v. Waghjibhai Faverbhart. The 
argument advanced is that sections 73 and 74 contemplate only cases where certain. 








* C. R. P. No. 1092 of 1943. i 11th August, 1944. 
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facts are admitted or are beyond dispute, and that if it is necessary to consider a 
complicated question such as whether a trustee has committed a breach of trust, 
then the proper remedy is by way ofa suit. The learned Judges in Nathabhai 
Devidas v. Waghjibhai Javerbhat}, disposed of the matter very briefly. The learned 
Chief Justice, who delivered the judgment, said : 

“ Speaking generally, applications for the removal of a trustee should undoubtedly be brought 
by a suit. And where, as here, it is alleged that the trustees have committed a breach of trust, that 
suit should ask for the delinquent trustees to make good the breach of trust. Further, the suit should 
normally ask for the administration of the trust estate by the Court. Nothing of that sort has 
been done here.” , 

The learned Judges then referred to a citation from Lewin on Trusts, gth edition, 
page 1166 : ' 


“If there be ground for removing a trustee for misconduct or other cause, the application to 
the? Court should be by suit.” 


The matter has been considered much more fully in “various cgses by the.Sind 
Court. Assanmal v. Sonimal®, was concerned with the question whether thé word 
“unfit” may be interpreted to mean physically incapable or whether it could 
also be applied to persons who had committed breaches of trust. The learned 
Judge, after discussing this question, went on to say that there was no reason to 
think that section 73 intended that the party should ‘have recourse to a suit before 
it could be declared that a person was unfit to continue as a trustee. The matter 
came up for much fuller consideration before a Bench of the same Court in Tirath 
Das v. Parameshwaribai*, where the learned Judges pointed out that even in English 
Courts such questions were decided in summary inquiries. They held that, as in 
England under the corresponding provision, section 73 was not intended to deal 
with questions which require an elaborate enquiry, but with matters that cauld 
suitably be disposed of in a summary inquiry. They thengwent on to consider the 
merits of the allegations, and came to the conclusion that it was clear from the 
documents on record in a previous suit that the trustee in question was not fit to 
continue. They thereupon proceeded to apply sections 73 and 74. I respectfully 
agree with the reasoning in that carefully considered judgment. 


9 
Section 74 only applies to cases where section 73 is inapplicable. Section 73 
provides for the appointment of a new trustee in the place of a trustee who has 
been found to be suffering from any disqualification mentioned in section 73. There 
are several other trustees ; and in the event of the petitioner’s being removed the 
remaining trustees would have to appoint another trustee in his place. 


The petition is dismissed with the observation that the inquiry is limited in 
its scope to matters that can be readily determined in an inquiry of a summarye 


nature. : 
The costs of this petition will be costs in the application. 
V.S. —— Petition dwmissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice KING ANI? Mr. Justice BELL. 


M. M. P. L. Chokkalingam Chettiar ° o «+, Appellant? 
U. 
M. L. R. M. Lakshmanan Chettiar and another .. Respondents. 
Civil Procedure Code (V of 1908), Order 21, rales 2 and 5—Scope and applicability of rule 2—Agree- 
ment subsequent to confirmation of sale if can be pleaded in bar of delivery under rule 95. . 


Order 21, rule 2, Civil Procedure Code is concerned only with satisfaction and adjustment of 
a decree and the manner in which it should be brought toethe notice of the Court, and the consee 
quences of failure to do so. It cannot possibly apply to a situation in which the decree-holder has 
realised his money by selling the judgment-debtor’s property in execution and receiving the sale 
proceeds, either in cash if some one else has purchased the property or by set ff if he has purchased 
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it himself. There is a clear distinction to be drawn between proceedings for execution of the decree 
and the proceedings in execution. 

- The decree-holder purchased the property of thé judgment-debtor in execution of his decree 
and applied for its delivery under rule 95 of Order 21. The judgment-debtor resisted delivery and 


pleaded that under an agreement between him, the decree-holder and a third person, he was to be 
left in possession of the property sold. The Subordinate, Judge held that such a plea could not be 
recognised under Order 21, rule 2 (3) and refused to consider it., On appeal, 


Held, that the Subordinate Judge was wrong in refusing to consider the plea raised on its merits. 
Execution in the strict sense of the term is over before an application for delivery of possession can 


be made. 

Appeal against the order of the Court of the Subordinate Judge, Mayavaram, 
dated 11th February, 1944, in E. A. No. 212 of 1943 (in Q. S. No. 115 of 1929 
on the file of the Court of the Subordinate Judge, Devakottah). 

K. Rajah Aiyar and R. Rangachari for Appellant. o 

R. Gopalaswami Aiyangar and K. Sundararajan for Respondents. ° 

The Judgment of the Court was delivered by 

King, 7.—The question involved in the determination of this appeal is the 
interpretation of Order 21, rule 2 of the Civil Procedure Code. The facts of the 
case are that the first respondent obtained a decree in O. S. No. 115 of 1929 on 
the file of the Subordinate Judge of Devakottah. “That decree provided for the 

ayment to him of a sum of Rs. 2 5,000,and gave him a charge upon the Peralam 
Rice Mills. The first respondent proceeded to execute the decree and on the 12th of 
April, 1940, brought these mills to sale. They were purchased at the court-auction 
by the decree-holder himself for Rs. 38,225 and it is common ground that this 
amount completely or almost completely satisfies the claim of the first respondent 
for.the morfey due to him under the decree. This sale was confirmed on 16th 
October, 1940, and the eonfirmation of the sale was subsequently upheld on appeal by 
the High Court. After the disposal of the appealthe first respondent filed an appli- 
cation under Order 21, rule 95, for delivery of the property which he had purchased. 
Thé appellant, who was the judgment debtor under the decree, resisted the appli- 
cation of the decree-holder, and pleaded that he and the decree-holder and a third’ 
person had all entered nto an agreement on gth January, 1941, one term of which 
was that the appellant was to be allowed to remain in possession of the mills. The 
learned Subordinate Judge of Mayavaram held that this plea could not.be recog- 
nised under the provisions of Order 21, rule 2, clause 3 as it had not been certified 
or recorded under any earlier clause of that rule. The question is, whether this 
view of the learned Subordinate fudge is right or wrong ? 

a There is no direct authority on this question, and we are not surprised at the 
absence of any such direct authority, for the pleading of a mutual agreement of 
any kind by a judgment-debtor at a time subsequent to the sale of his property 
and the confirmation of that sale must, in the nature of things, be a very rare occur- 
rence. “At the same time it seems to*us the task of interpreting Order 21, rule 2, 
involves no great difficulty. What are the conditions under which alone the provi- 
sions of Order 21, rule 2 becom®€ operative? They are clearly these—that a 
decree-holder has a decree in his fayour directing the payment of money to him, 
and that from the C8urt’s point of view that decree has not yet been executed. 
Rule 2 amplifies the permission given to the decree-holder by rule 1 to receive his 
money or its equivalent out of Court, and if he has done so, lays upon him ‘the duty 
of reporting the satisfaction or adjustment in whole or in part to the Court. Rule 2 
provides also that the judgment-debtor or certain other persons interested may make 
a similar report. If the decreehglder reports this the Court must record satis- 
faction. If anyone else reports it the Court must record satisfaction, if it finds 
that cause Has not been shown against it. Finally in clause 3 the rule provides 
that a payment or adjustment not so certified or gecorded ‘‘ shall not be recognised 
by any Court executing the decree.” What now is the inevitable result of action 
being taken under clause 3? It is this, that the decree has not been satisfied or 
adjusted, and therefore that the decree-holder can still proceed to recower his money 
„by process of execution. An examination of the rule as a whole will thus show 
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that it cannot possibly apply to a situation in which the decree-holder has realised 
his money by selling his judgment-debtor’s property in execution and receiving 
the sale proceeds, either in cash if sothe one else has purchased the property or by 
set off if he has purchased it himself. e 


We have already stated that, there is no direct authority on this question ; 
but learned counsel on bath sides have called our attention to various decisions 
of the Madras High Court which bear indirectly upon the question, and we now 
‘proceed to consider these. 


< The first set of these decisions deals primarily with the question of limitation. 
It has been held in Sultan Sahib Marakayar v. Chidambaram Chettiar! and this has 
‘been confirmed by a Full Bench decision in Abdul Azim Sahib v. Chokkan Chettiar? 
that an application by a decree-holder who has purchased the property of his 
ju€gment-debtor in execution for delivery of that property to him is not an appli- 
.cation for execution falling within Article 182 of the Limitation Agt. Before. Article 
180 was enacted and no specific provision was made in the Limitation ‘Act for 
applications of this kind, it was held that the residuary Article corresponding to the 
‘present Article 181 would apply to such applications. Now that Article 180 has 
been included in the schedule of the Limitation Act it is clear according to the 
Full Bench decision that Article 180 applies. Thése rulings have been cited 
-before us by the learned counsel for the appellant. dt seems to us that if any help 
were required they do materially help in the interpretation of Order 31, rule 2. 
These decisions depend upon an analysis of the precise nature of the application 
‘made by the decree-holder in these particular circumstances. It is stated in the 
former of these decisions on page 138 : 

“ It is clear that an application by a decree-holder for delivery of possession of property purchased 
in execution is not in strictness an application for execution of the decge, a direction for delivery of 
possession being no part of the decree e . . .” 

The presumption, therefore, that may be drawn from the principle of these rulings 

"is that execution in the strict sense of the term is over before such an application 
can be made; and indeed it is clear fhat,thjs is the correct view if we consider 
the alternative case of the purchase of the judgment-debtar’s property not by the 
‘decree-holder but by some stranger purchaser. . 


As against this the learned counsel for the respondent has referred us to a line 
‘of cases culminating in the Full Bench decision in Sankara Menon v. Sundara Azyar®, 
which lay down that an application of a decrée-holder purchaser for delivery of 
‘the property purchased by him in execution is a*step in aid of execution within the 
meaning of that expression in Article 182 of the Limitation Act. It seems to us 
-that this is quite irrelevant for the purpose of our present decision. It deal” 
only with a situation in which a subsequent application for execution has been 
-put in by the decree-holder and the question is, whether that application is in 
time or not? If the application with which we have to deal is simply arn appli- 
cation for delivery, and has not been followed by any fresh application in execution, 
-obviously, under the authority of Abdul Azim Sahib v. Chokkan Chettiar? Article 
180 must be applied. The interpretation of a certain application as a step in aid 
must necessarily be confined to’ certain circumstances, ag is clear from’ the 
headnote to the latest Full Bench decision which runs as follows : 
“An application by a decree-holder for delivery of possession of the immovable property pur- 
chased by him in a sale held in execution of agdecree is a step in aid of the execution of the decree 
within the meaning of Article 182 (5) of the Indian Limitation Act, for the purpose of computing 


limitation in respect of a fresh application by him for execution of that decree against the judgment- 
debtor, for the balance of the decree amount.” 


_Our attention has next been drawn’ to another Full Bench ruling of this High Court 
reported in Alagasundaram Pillai v. Pichuvier*. The question ghere åt issue was 
whether proceedings under rule gg or rule 100 of Order 21 of the Civil Procedure 
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Code are ‘proceedings to which Order 9 of the Code applied: It was held that 
Order 9 does not apply to those proceedings. The reason was that Order g does 
not apply to proceedings in execution, unles$ of course those proceedings are pro- 
ceedings which fall, within the terms of section 47. In order to reach this decision 
the learned Judges were constrained to hold that applications under rules: 97 and 
‘100 were applications in execution, the main reason for that decision being that 
they were applications provided for by the Civil Procedure Code in Order 21, 
which deals with the whole subject of execution of decrees and orders. It does not 
seem to us that this ruling either, directly touches the main question now at issue. 
There is, in our opinion, a clear distinction to be drawn between proceedings for 
execution of the decree and the proceedings in execution. * In fact, the learned 
Judges themselves, in this ruling, point this out very clearly, and they say that 
proceedings under rules 97 and 100 follow as a “sequelae on the execution of the deowee 
‘(using the word “ executian ” in its stricter sense) and òn the court-sale, and the 
legislature has eMacted that such proceedings shall be regarded in law as part of 
the execution proceedings.” This decision, therefore, in no way shakes the principle 
upon which it has been decided in Abdul Azim Sahib v. Chokkan Chettiar’, that 
Article 180 of the Limitation Act applies to an application of this kind on the 
-ground that it is not an application for execution. 


- Finally it has been argued for the respondent that an application of this kind 
for delivery of property purchased by the decree-holder in execution of his decree 
' falls within section 47 and therefore we ought to hold that it falls within rule 2 of 
Order 21 as well. It will be obvious however that the language of section 47 is 
“very different from the language of rule 2. Section 47 directs that all questions 
relating to ¢he execution, discharge or satisfaction of the decree shall be deter- 
mined by the Court egecuting the decree and not by a separate suit. It is easy 
to see that applications which are filed after the execution of the decree in the 
. strict sense of the word has been completed relate to such execution and therefore 
falb under section 47. But, as we pointed out at the outset of this judgment, Order 
21, rule 2 is concerned only with satisfaction and adjustment of a decree, and the 
. manner in which such satisfaction or adjustment should be brought to the notice 
of the Court, and the inevitable result of the non-existence of any satisfaction or 
e adjustment out of Court or the*non-certification of such satisfaction or adjustment 
is that the decree remains unexecuted and the decree-holder still has a valid claim 
‘for his money. We return, therefore, to the interpretation of rule 2 with which 
` we started, and we hold that the learned Subordinate Judge was wrohg in refusing 
to consider the plea of the appellant in this case on its merits. ° 


The learned Judge has formulated three points for determination in para- 
graph 6 of his judgment. He has determined only the first two points and we have 
had to disagree with him on these points. This appeal will accordingly be allowed. 

. The application will be restored toefile and the learned Subordinate Judge will 
"be directed to dispose of it according to law after considering and giving his finding 
upon the third point for determination. The appellant’s costs of this appeal will 
be paid by the first respondent. 


“VS. ” = nT Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice KUPPUSWAMI AYYAR. 


: Mathayyan .. Petitioner.” 
l Criminal Procedure Code (V of 1898), section 164—Statement under—Copy of statement not furnished 
to cross-examining counsel—Duty of Court to grant such a stategnent. 

: Where a case has been taken on file end is being tried there ought to be no objection to the 
granting of a copy of ¢ statement recorded under section:164 of Criminal Procedure Code, as it would 

"be necessary for the cross-examination of the witness, Ags a matter of fact it would besmore con- 
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venient to the Court itself to grant such copies in advance, as it may avoid the necessity for an adjourn- 
ment on the ground that the cross-examining counsel is not posted with facts stated in the statement 
recorded under section 164, Criminal Procedure Code. 


Emperor v. Muthiah Swamiyar, (1907) 17 M.L.J. 471 : I.L.R. 30 Mad. 466, distinguished. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Stationary 
Sub-Magistrate, Coonoor, dated 8th January, 1944 and passed in P. R. C. No. 7 
of 1943, declining to grant a copy to the accused of the statement of P. W. 6, re- 
corded under section 164, Criminal Procedure Code. 


C. D. Venkataramanan for K. V. Ramaseshan for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. : 
The Court made the following 


¢ OrDER.—Since the case has been taken on file and is being tried, there ough 

to be no objection to the granting of a copy of a statement recorded under section 164 
of the Criminal Procedure Code, as it would be necessary for the @ross-exam*nation 
of the witness. As a matter of fact, it will be more convenient to the Court itself 
to grant such copies in advance as it may avoid the necessity for an adjournment 
on the ground that the cross-examining counsel is not posted with the facts stated 
in the statement recorded under section 164, Criminal Procedure Code. The 
lower Court is therefore directed to furnish a copy to the petitioner in time to enable 
him to cross-examine the witness. The decision in Emperor v. Muthiah Swamiyar} 
has no application to the facts of this case. All that was stated there is that a person 
under remand is not entitled to a copy before the commencement of the preliminary 
enquiry. In this case the preliminary enquiry has commenced and witnesses have 
been examined. o 


K.C. a ° Petition allowéd. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. JUSTICE SOMAYYA, í 
Karuppaswami Moopanar .. Appellant” 


e e 66 
' v 
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Chottabhai Janerbhai & Co., through its Agent Ambalal D. Patel. Respondent. 


Contracts—Settlement contract—No need for delivery or tender of delivery of goods—Payment of differences 
in prices alone to be made. 


In cases of settlement contracts, that is, cross-contracts entered into with the very person with 
whom the prior contracts were entered into, with a view fo settle the obligation arising under the 
contracts, 


Held, that there is really no need for either party to tender the goods or tender the price, 
and the Courts may allow a set off as regards delivery and as regards the paymefit of price for 
everything except the differences. 

Appeal against the decree of the District Court of Madura in A. S. No. 178 of 
1941, preferred against the decree of the Couré of the Subordinate Judge of Madura 
in O. S. No. 89 of 1940. : 


V. Ramaswami Aiyar and V. Meenakshisundara® for Appellant. 
R. Viswanathan and N. D. Varadachariar fpr Respondent. 
The Court “elivered the following i 


Jupcment.—The plaintiff and the defendants are traders in Madura town. 
They entered into contracts which are really cross-contracts for purchase and 
repurchase of certain quantities of yarn. The contracts wherein the plaintiff was, 
the buyer and the defendant the seller are set out in Schedule A. They range 
„between gist July, 1937, and 5th August, 1937. These contracts were entered 
into on seven days between 31st July, and the 5th August, 1937. The total quantity 
covered by those contracts is go cases of yarn, 30 cases for the October delivery, 
30 for November delivery and 30*for the December delivery. In respect of those 
go cases*covered by the contracts mentioned above, thert were contracts between 








oe 1. (1907) 17 M.L.J. 471: LL.R. 30 Mad. 466. 
e *8. A. No.- 952 of 1943. | l igth September, «944. 
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the ryth August, 1937, and 6th September, 1937, by which go cases of yarn were 
agreed to be sold by the plaintiff and purchased by the defendant at prices which 
are slightly higher than those provided in the contracts set out in Schedule A, 
The plaintiff filed the suit for recovery of the difference of prices as the prices at 
which he agreed to sell and the defendant agreed to buy were higher than those 
for which he agreed to buy and the defendant*agreed to sell. If both the parties 
had actually gone through what I shall later on point out to be a mere farce of taking 
delivery and paying the price, the plaintiff would have to pay a particular sum 
and get from the defendant a larger sum and the difference between the two is the 
subject-matter of the suit. 

In such a case like this there is really no need to tender*delivery of the goods 
by the one or any demand by the other for delivery of the goods on-tender of the 
purchase price. It would be an useless and idle formality to insist upon sich 
demands or tenders in cases of what are really settlement contracts. The plaintiff 
agreede to buy the go cases of yarn from the defendant. Apparently the 
market was rising. In some cases the person who agrees to sell and who- 
finds the market rising generally enters into contracts with third parties for 
thé purchase of the goods which he has agreed to sell under the prior contracts. 
Such contracts are generally known as contracts to cover the transactions which 
had already been entered into. In cases where these contracts are entered into 
with the’ very person with whom the prior contracts were already entered into, 
they are generally known as settlement contracts, i.e., this is with a view to settle 
the obligation arising under the contracts. Whether the legal effect is as put in 
Ramgopal v. Ram Sarup! that a new contract has come into existence or must be 
necessarily iaferred that only the difference should be paid, or whether it is as 
Rarikin, J., as he then was, put itin Ut Chand Saligram v. Fewa Mamogje?, 
that the earlier contract 1s still alive, but the Courts allow a set off as regards delivery 
and as regards the payment of price for everything except the differences, in either 
casesit seems to me the result is the same, viz., that if such cross-contracts are entered. 
into, there is no necessity for either party tp either tender the goods or tender the 
pricé. The person whe has to get the difference can without going through the 
farce of tender claim the difference which is really in his favour. In the present. 
case the contract in Schedules A ånd B covers exactly the quantity of go cases. The 
view taken by the lower appellate Court based upon the supposed intention of the 
plaintiff is obviously wrong. The plaintiff does not say that in every case there 
must be an independent agreement or an independent contract thatthe delivery 
and the tender should be dispensed with, but as elicited out in the cross-examination 

“by the defendant himself, it is really the effect of entering into a cross-contract. 
It was elicited by the defendants’ cross-examination that the practice in the market 
was to receive and pay the difference in prices on the voida (due) dates in cases 
of contgacts and cross-contracts like this. The plaintiff continued : 


“In cases of cantracts and cross-contracts between the same parties, it was never the practice’ 
to give and take delivery according to the term of the respective contracts. Such contracts are, 
usually settled by payment of difference in prices. In such cases, actual delivery is not insisted on, 
because it involves unnecessary trouble.” , 


(The better expressién would be ‘useless trouble’.) Then the plaintiff stated 
that he had paid and received difference in prices in cases of similar contracts and 
cross-contracts. In answer to a question from me, the respondent’s learned counsel 
admitted that his client has not given evi@ence of any instance in which actual 
delivery of the goods or tender thereof was insisted upon. I hold that the trial 
Court was right. g l 

The decree of the lower appellage Court is reversed and that of the trial Court 
restored with cost here and in the lower appellate Court. 

e (No leave.) ; ba : 
V.P.S. j —2— ~ Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mnkr, Justice HORWILL. 


Kolluri Venkataratnamma ° .. Appellant™ 
ú; ; l 
Maradugula Narasimha Rao and others .. Respondents. 


Suits Valuation Act (VII of 1887), sections 9 and 11—Madras Civil Courts Act, section 12—Partitian sutt 
—Valuation for purposes of jurisdiction—Principles. i j 

Where the value of the property covered by a will was stated in the will itself to be Rs. 8,000, 
and the plaintiff sued for a partition of the one-fourth share to which she was entitled thereunder, 


Held, that the value of the suit was a one-fourth share in the property and the District Munsiff 
had jurisdiction to try the suit under section 12 of the Madras Civil Courts Act inasmuch as the 
plaintiff’s prayer was only that the undivided one-fourth share should be converted into a divided 
one-fourth share, the value of the property before and after partition being the same. 


* Sukkira v. Palani, I.L.R. (3938) Mad. 923, followed. 
Under section’11 of the Suits Valuation Act, it is not open to the parties tp question the juris- 
diction of the trial Court in second appeal. P e 
Appeals against the decrees of the Court of the Subordinate Judge, Rajah- 
mundry, in A.S. No. 65 and 64 of 1942, preferred against the decree of the Court of 
the District Munsiff of Rajahmundry in O. S. No. 69 of 1937 and 19 of 1941 rès- 
pectively, etc. s < 
The Advocate-General (P. V. Rajamannar), K. Subba Rao and Kasturi Seshagiri 
Rao for Appellant. ° 
P. Somasundaram and P. Suryanarayana for Respondents. 
The Court delivered the following 


Jupcment: $. A. No. 703 of 1943.—The suit out of which this appeal arises 
was one for a declaration that a certain will was true, valid, and binding on all 
parties concerned and for partition of the one-fourth share of the testator that 
had fallen to the plaintiff às a result of the will. The first Court found that the 
will was not executed by the testator while in a sound djsposing state of mind, 
though a question of jurisdiction was also rgised, which was decided in favour of 
the plaintiff. The appellate Court held that the will was genuine. The question 
of jurisdiction seems not to have been argued in the lower appellate Court ; but 
in this Court, the decree of the lower appellate Court has been canvassed on two 
grounds, the first being that the finding of the lower appellate Court was not justified 
by the evidence ; and the second being that the District Munsiff had no jurisdiction 
to try this suit. s ° 

The first point is a question of fact. It is argued that the conclusion is incon- 
sistent with the evidence of the doctor who examined the testator 15 or,20 minutes» 
after he is alleged to have executed the will; and it is said that if his evidence is 
accepted, then the will cannot be genuine. I however find that the evidence of the 
doctor is not specific on this point. He admits that it is possible that the testator 
may have become unconscious only a few minutes before he examjned him. If so, 
it was possible that the testator was in a sound djsposing state of mind at the time 
when the will is said to have been executed by him. 


Under section 9 of the Suits Valuation Att, the High Gourt may make rules 
for valuing suits in cases where the subject-matter of the suit does not admit of 
being satisfactorily valued. According to the decision in Ramaswamiv. Rangachariar* 
a partition suit is one of such suits ; but I understand that the High Court has made 
no rules under section 9 of the Suits Valuation Act with regard to partition suits.. 
Section 12 of the Madras Civil Courts Act, however, says that : 

“ The jurisdiction of a District Munsiff extends to alt like suits . . . . . of which the 
amount or value of the subject-matter does not exceed Rs. 3,000.” f 
The value of the property covered by the will is said in the wil to be Rs. 8,000 ; 
and of tHat, the plaintiff is entitled finder the will to a one-fourth share. The learned 


* S. As. Nos. 703 and 704 of 1943 and 23rd August, 1944. 
G. M. P. No. 2966 of 1944. . : dk 
z t. (1940) 1 M.L.J. 32 : LL.R. (1940) Mad. 259 (F.B.). 


310 THE MADRAS LAW JOURNAL REPORTS. [1944 


advocate for the appellant contends that the subject-matter of the suit is the whole 
of the property which the plaintiff seeks to have divided ; because every bit of that 
land has to be divided. It seems to me, hbwever, that the value of the suit is a 
one-fourth share in that land; because the plaintiff asks that the undivided one- 
fourth share should be converted into a divided one-fourth share, the value of the 
property before partition and after being precisely the same. This was the view 
held by this Court in Sukkira v. Palani1, where the learned Judges had to consider 
whether an appeal lay to the Privy Council. The value of the joint family property 
was more than Rs. 10,000; but the plaintiff’s share was worth only Rs. 5,000 ; 
and it was held that the subject-matter of the suit was the plaintiff’s share in the 
estate in the family property and not the value of the family property. The wording 
used in section 110 of the Civil Procedure Code is precisely that to be found in 
section 12 of the Madras Civil Courts Act, from which it follows that if the value 
of the property was Rs. 4,000, then the District Munsiff had. jurisdiction to 
enterigin the suft. l 

It is however argued that in fact the property was worth very much more ; 

and the evidence of the plaintiff’s husband is referred to in support of that con- 
tention. The fact that one of the plaintiff’s witnesses, even though that witness 
be her husband, happened to say in cross-examination that the value of the property 
is more than what the plaintiff stated in her plaint, would not oust the jurisdiction 
of the Court, unless an issue were raised whether the Court had jurisdiction and 
as the result of that issue, the Court gave a judicial finding that the subject-matter 
of the suit was beyond the jurisdiction of the Court. The District Munsiff found 
that he had jurisdiction and that a one-fourth share of the property would not 
exceed Rs. g,000. 

<" It would seem frog section 11 of the Suits Valuation Act that it is not 
open to the appellant in second appeal to question the jurisdiction of the trial Court. 
It is however unnecessary for me to consider this question more fully ; because 
I have come to the conelusion that the trial Court had jurisdiction to try the suit. 
The appeal is dismissed with costy e . 


V.P.S. = ——— Appeal dismissed. 
[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Bombay.) l 
PRESENT :—LorD THANKERTON, LORD WRIGHT AND SIR MADHAVAN Narr. 


All India Spinners Association of Mirzapur, Ahmedabad .. Appellant” 
= r v. 
Commissioner of Income-tax, Bombay Presidency, Sind and Balu- 
chistan .. Respondent. 


Income-tax Act (XI of 1922), section 4 (3) (i@g—Scope and construction—The All India Spinners Association 
—How far one holding property in trust for charitable purpose—General public utility—Meaning. 

The activities of the All India Spingers Association consisted in the acquisition of yarn, and 
also of raw cotton, which was then given out to various poor people to be spun by them into yarn, 
all of,which yarn was then given out to other poor people for hand-weaving into cloth. The cloth 
so produced was thtn sold by the Association. ‘The monies realised by the Association by such sales 
were a little more or less than the cost of production and overhead charges. When there was a surplus 
in the amount realised by the sales of cloth, such surplus was utilised in the same manner as the other 
funds of the Association, inter alia in getting yarn and cloth manufactured and providing wages for 
the persons engaged in such manufacture. . 
` Clause (i) of the constitution of the Association established the Association as an organisation 
for the ka eat of hand-spinning and khaddar. It was to be a permanent organisation, un- 
affected and uncontrolled by politics and though establishad with the consent of the All India Congress 
Committee as, an integral part of the Conggess Association, it was to have an independent existence 
and powers. Under glause 3 the funds and assets were to vest in the Board of Trustees who were 
aJso to be the executive council and to “ hold the same foathe purposes of the Association.” There 


was no power to distribute surplus income among the members. 4 
nn a = 
1. (1938) 2 M.L.J. 277 : LL.R. (1938) Mad. 923. © 


° * P. G, Appeal No. 64 of 1942. ' 27th June, 1944. à. 
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On a question as to the applicability of section 4 (3) (1) of the Income-tax Act to thei ncome 
of the Association, 


Held : (i) The limits fixed by the section must be strictly observed. 

(ii) The statement of the object in clause (i) of the constitution which was the constituent and 
dominant provision excluded any question of profit making and also excluded any element of party 
politics. Any participation in ‘political Propaganda would be ultra vires. The primary object of 
the Association was the relief of the poor and the purposes of the Association included the advance- 
ment of other purposes of general public utility. [The words “ general public utility ” would exclude 


the object of private gain such as an undertaking for commercial profit though all the same it would 
subserve general public utility.] 


(ii) Though economists might differ about the wisdom of some at least of the Association’s pur- 
poses the Court could not hold that it was beyond the pale of legitimate charitable trusts. 


(w) The “ property” *of the Association consisted of the Organisation and the undertaking 
as well as the fluctuating stock of yarn and was held by the Association in trust. 


e (v) Accordingly, the undertaking being a charity, the income of the Association was not liable 
to income-tax. . 


. 6 
Roland Burrows, K.C. and C. F. Colombos for Appellant. : 
J. Millard Tucker, K.C. and L. M. Jopling for Respondent. 


Their Lordships’ Judgment was delivered by 


Lord Wricut.—This is an appeal from an order dated 8th April, 1941, 
of the High Court of Bombay (Sir J. W. F. Beaumont,*C.J. and Wadia, J.) answering 
adversely to the appellant a question contained in a reference under section 66 (3), 
“Income-tax Act, 1922 (hereinafter called’ “the Act ”) made by the respondent 
dated goth March, 1941. The year of assessment concerned js the year 1936-37 
the relevant accounting year being the year ended 31st December, 1935. Through- 
out the accounting year and the year of assessment the appellant was an unregistered 
and unincorporated association of individuals. Its activities consisted iñ the acquisi- 
tion of yarn, and also raw cotton, which was then given ou to various poor people 
to be spun by them into yarn alleof which yarn was then given out to other poor 
people for hand-weaving into cloth. The cloth so produced for the appellant was 
then sold by the appellant. During the relevant accounting year these activities 
resulted in a profit to the appellant. The appellant also had income from interest 
during the same year and the appellant was assessed to ineeme-tax and super-tax 
for the year 1936-37 on the whole of such profit and income. The questitn at 
issue in this appeal is whether the appellant was for the year 1936-37, exempt from 
liability to income-tax and super-tax under section 4 (3) (2) of the Act, on the ground 
that the whole of the profit and income in question was “income derived from 
property held under trust or other legal obligatien wholly for charitable purposes.” 
This depends on the true construction as applied to the facts of the case of section 
4 (3) (1) of the Act which is as follows: . ° 
l “ (3) This Act shall not apply to the following classes of income: (i) Any income derived 
- from property held under trust or other legal obligation wholly for religious or charitable urposes, 

and in the case of property so held in part only for such purposes, the income applied, or nally set 


apart for application thereto n this sub-section ‘ Charitable, purpose’ includes 


relief of the poor, education, medical relief and the advancement of any other object of general 
public utility.” “e l 


The facts stated in the reference can be summarised as follows : The appellant 
was formed in the year 1925, and had its origin in a _ resoltition*of the All India 
Congress Committee passed in 192 5. It was started for the purpose of the develop- 
ment of the village industry of hand-weaving (called “ khadi ”) and the weaving 
of cotton material (called ““ khaddar “by the use of hand looms. The constitution 
of the appellant is set out in a document without date or signature (Ex. “ G of 
the record) which was contained in a publication by the appellant called the 
“ Khadi Guide,” published in 1933. Clause 1 of this document is in the following 
terms : : , : 
' “ Whereas the time has arrived for tHe establishment of an expert organisatio 
ment of hand-spinning and khaddar and whereas experience has shown that 
ìs not possible without a permanent organisatien, unaffected and uncontrolled by politics, political 


changes or political bodies an organisation called the All India Spinners’ Association is hereby establish- 


ed with the consent of the All India Congress Committee as an integral part of the Congress organisation 
but with independent existence and powers.” 
e 


n-for the develqp- 
such development 


ø 4 


wis handed 
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Certain of the other clauses of the document read as follows : 


“ Clause 2 (a). The said Association shall consist of members and associates and donors herein- 
after defined and shall have a Board of Trustees who shall ,also be the Governing Body of the 
Association.” | o 

Clause 2 (b) also contains the names of the members of the Board of Trustees 


and Executive Council, which included Mahatma Gandhi and Pandit Jawaharlal 


Nehru: 

“ Clause 3. That the funds and assets now held by the All India Spinners’ Association and 
its various branches shall vest in the Board of Trustees who shall also be the Executive Council of the 
Association, and they shall hold the same for the purpose of this Association. 


Clause 4. The Council shall have the right to raise loans, to collect subscriptions, to hold immov- 
able property, to invest funds under proper security, to give and take mortgage for the furtherance 
of hand-spinning and khaddar, to give financial assistance to khaddar organisations by way of Idhns, 
gifts ar bounties, togh cip or est4blish schools or institutions where hand-spinning is taught, to help 
and on khaddar stores, to establish a khaddar service, to act as agency on behalf of the Congress 
to receive self-spun yarn as subscription to the Congress and to issue certificates and to do all the things 
that may be considered necessary for the furtherance of its objects, with power to make regulations 
for the conduct of affairs of the Association of the Council and to make such amendments in the present 
constitution, as may be considered necessary from time to time.” 
c7 Later clauses of the constitution stated the conditions under which persons 
could become members ofthe Association. Inparticular they were to be over 18 
years of age, 
each month 1,000 yards of self-spun yarn well-twisted and uniform. The method 
by which the appellant worked, and the manner in which its profits were earned 
were as follows : Out of the funds in its hands which have mostly been contributed 
by donations from the public and subscriptions from the members of the Association, 
the Association buys charkhas and handlooms, and supplies them to the inhabitants 
of villages within the limits of the various branches of the Association free of charge 
‘and further buys raw cotton and gives the same to the said persons for the purpose 
of spinning yarn from such cotton. The Association gives a certain wage to the 
“said. persons which, in some cases» ise the esole source of income to those persons 
“and in others adds to tite earnings of the said persons so as to enable them to maintain 
and ‘support their families. The yarn so spun is taken over by the Association 
and supplied to the other persons for weaving cloth on handlooms. The Association 
‘also buys hand-spun yarn from the said persons who have spun the same out of their 
“own raw cotton, paying them for the same on the basis of the cost of the raw cotton 

and the wages for spinning the same into yarn. The persons to whom all the yarn 
over for weaving are also paid a certain wage sufficient either in itself 
or as an addition to the other income of the persons to maintain and support their 
families. The wages so paid to the spinners and weavers are not based on the 
current wages prevailing for similar work but are fixed on the basis of giving to the 
said pérsoris as far as possible an inceme sufficient to enable them to support their 
families. The cloth so woven is taken over by the Association and is sold in the 
khaddar stores established by the Association in various centres by the branches 
of the Association. The price charged to the public for such cloth is calculated 
“on the basis of the cost price incurred by the Association in the manner hereinbefore 
-stated plus a certain percentage for shop and overhead charges, without any reference 
to or connexion with the demand for the same and the price of similar mill cloth 
sold in the market. In the ordinary course the monies realised by the Association 
“by such sales are a little more or less than the cost calculated on the aforesaid basis. 
“When there is a surplus in the amount realised by the sale of cloth, such surplus 
is utilised in the same manner as tHe other funds of the Association inter alia in getting 
yarn and cloth manufactured and pfoviding wages for the persons engaged in such 


-rpanufacture. The Commissioner duly referred the following question with his 


opinion to the High Court : Í | 
_. Whether having regard to the objects of the Association and the manner in which they are 
carried out and the purpose for which its funds are applied, the income of the Association is liable 


to income-tax and/or super-tax.” : 


habitually wearing khaddar, and depositing regularly with the Gouncil- 


a 
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His opinion was in substance that the dominant purpose of the Association 
was political and therefore not charitable and that it was in any event not a charitable 
purpose, the object of the Association being the promotion and organisation of the 
hand-spinning and weaving industry which was carried out ‘on a strictly trading 
basis and was in no way differept from the activity of a trading concern, The 
wages paid to the workers.were based on the work they did and not on their needs. 
The object he thought was not the relief of the poor, nor was the object one of 
general public utility. At most only a section of the general public 
could benefit from it. On the reference coming before the High Court in 
Bombay, constituted by the Chief Justice and Wadia, J., they answered 
the question in the affirmative. They based their decision on the ground that 
assuming as they did for the purpose of the case that the object was the relief of the 
Poor, it still did not fall, within section 4 (3) of the Act, because the income was 
not derived ffom property held under trust or other fegal obligation, for religious 
or charitable purposes. There was, they held, no trust deed nor any clear“declara- 
tion of trust, and hence no legal obligation to dispose of the income for the purpose 
ofgetting yarn and cloth manufactured, and providing wages for the persons 
employed in the manufacture, though that had been the practice followed through- 
out by the appellant. On that ground alone they held that section 4 (3) did" not 
apply ; Wadia, J., however said : . . 

“ If an Association is set on foot by a political organisation and is connected with it but still has 
for its real object the relief of poverty, its connexion with the political organisation does not in my 
opinion make its real object any the less charitable.” 

Their Lordships agree with that opinion. Their Lordships, however, do not feel 
able to concur in the decision of the High Court. In their judgment the appellant 
has brought itself within the exemption contained in segtion 4 (3) (i), Incofne- 
tax Act, 1922. ‘They hold that the income sought to be assessed is income derived 
from property held under trust or other legal obligation wholly for religious or 
charitable purposes on the basis of the statutory provision that “ charitable purfose”’ 
includes relief of the poor, education, medical relief and the advancement of any 
other object of general public utility. It is now recognised that the Indian Act 
must be construed on its actual words and is not to be governed by English decisions 
on the topic. The English decisions on the law of charities are not based upon 
definite and precise statutory provisions. They have been developed in the course 
of more than three centuries of the Chancery Courts. The Act of 43 Elizabeth 
(1601) contained in a preamble a list of charitable objects which fell within the 
Act, and this was taken as a sort of chart or scheme which the Court adopted as 
ground work for developing the law. In doing so they made liberal use of analogies 
so that the modern English law can only be ascertained by considering a mass of 
particular decisions often difficult to reconcile. It is true that section 4 (3) of 
the Act has largely been influenced by Logd Macnaghten’s definition ofe charity 
in Pemsel v. Commissioners for Special Purposes of Income-tax1, but that definition has 
no statutory authority and is not precisely followed in the most material particular : 
the words of the section are “for the advancement of any other object of general 
public utility ” whereas Lord Macnaghten’s Words were “ other purposes beneficial 
to the community.” ‘The difference in language, particularly the inclusion in the 
Indian Act of the word “ public ” is of importance. The Indian Act gives a clear 
and succinct definition which must ke construed according to its actual language 
and meaning. English decisions have no binding authority on its constructioh 
and though they may sometimes afford help or guidance, cannot relieve the Indian 
Courts from their responsibility of applying the language of the Act to the particular . 
circumstances that emerge under conditions “of Indian life. ° 

The judgment appealed from treated the problem under fwo main headings : 
(1) was there a trust or other legal obligation under which the property from which 
the income was derived was held; (2) was that trust a legal obligation for the 
relief of the poor or for any other object of general public utility? In dealing 


I. (1891) A.C. 531 at p. 583. è A 
40 


314 HE MADRAS LAW JOURNAL REPORTS. [1944 


with these questions it is in their Lordships’ opinion necessary. to examine the 
constitution of the appellant Association. It, is true that it is an unincorporated 
body of individuals, but it is assessable and chargeable as such under section 3 of 
the Act, as amended by the Indian Income-tax (Amendment) Act, 1930, which 
includes every individual, Hindu undivided family, company, firm and other 
association of individuals as taxable. ; 

Clause (1) of the constitution establishes the Association as an organisation for 
the development of hand-spinning and khaddar. This is the dominant object 
and purpose of the Association. It is to be a permanent organisation; unaffected 
and uncontrolled by polities, and though established with the consent of the 
All-India Congress Committee as an integral part of the Congress Association, 
it is to have independent existence and powers. The statement of the object 
excludes in their Lordshipg’ opinion any question of.profit-making and algo 
excludtg any elentent of party politics, Any participation in political propa- 
ganda would be ultra vires. Under clause (3) “the funds and assets’’ then 
held by the All-India Spinners Association were to vest in the Board of Trus- 
Lees; who were also to be the executive Council and ‘‘to hold the same for the 
purposes of the Association.” e Clause (4) defines the powers of the Council of 
the Association, which is to have independent existence and ‘‘they are to do all ` 
things which may be necessary for the: furtherance of its objects.” There is 
of course a special provision enabling the Council to act as an agency on behalf 
of the Congress to receive self-spun yarn as subscriptions to the Congress, but 
that has been rightly regarded as a separate and independent matter, apart 
from the general object of the Association and not affecting its freedom from 
political purposes. Theye is no power to distribute any surplus income among 
its members. By clause (20) every person wishing to jom the Association must 
sign an application to be enrolled stating that he has reatl the.rules and forward- 
` ing Iris subscription. On a fair construction of the constitution, their Lordships 
cannot agree with the opinion of the lgarngd Judges that no trust or legal obli- 
gation is shown binding the Association or its trustees or Council to devote the 
property of the Association from which the income is derived to the charitable 
purposes for which the Association was formed, assuming for the moment that 
the purposes were charitable within the meaning of the Act. It is nêt really 
questioned that the practice has been to use the surplus income for the purposes 
of the Association and that the business has been carried on in, pursuance of the 

rimary purpose in addition mainly by beneficiaries of the Association. The 
practice however is not enough. The purpose is to be ascertained from the consti- 
tution. In their Lordships’ judgment its provisions already quoted show a trust 
or binding obligation so to carry it on. The constitution is a written instrument, 
the tefms*of which bind not ednly. the trustees and Council, but 
the members Who by their application for membership accept its 
rules. Any departure either byethe trustees or Council or members from the 
rules would be a breach of trust or legal obligation which the Court could res- 
train. A formal deed ts not necessary to constitute a trust, still less to constitute 
a legal obligation binding the trustees, the Council and the members inter’ se. 
Their Lordships hold that there is such a trust or at least that there is a legal 
obligation, which is all that the section requires. It is true that the rules may 
be altered by the unanimous agreement of all the members. But that is imma- 
terial so long as the rules remain unaltered. The High Court have, it seems, 
. attached too much importance to clauses (3) atd (4) of the constitution and not 
sufficient importange to clause (1), ‘which is the constituent and dominant pro- 
vigion. ® a 
-On that footing a question was suggested that the property of the Association 
from which the profits were derived was not ‘‘held’’ within the meaning of the 
section. But clause (3) provides expressly that the funds and assets of the Asso- 
ciation are to vest in the trustees, to be held for the purposes of the Association., 
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The High Court .seem to have been of opinion that the property from which 
‘the profits were derived was the cloth which from time to time was sold. Their 
Lordships, however, prefer the view implied in the decision of the board in 
Tribune Press, Lahore v. Commissioner of Income-tax,: to «which fuller refer- 
ence will be later made, where the ‘‘property’’ in question was the stock and 
goodwill of the press and newspaper. Here the property consisted of the organi- 
sation and the undertaking as well as in the fluctuating stock of yarn and cloth. 

So far the case seems to fall within the exemption of the 
section. The second and more important point is whether the undertaking is a 
charity. Their Lordships are fully conscious of the importance of applying cor- 
rect principles in such a matter and do not repeat the reasons for caution stated 
by the board in Tribune Press, Lahore v. Commissioner of Income-tax.1 The 
lifnits fixed by the section must be strictly observed and its definition must be 
satisfied by the character of the Association and its attivities, Whether that is so 
depends on the true construction of the section and on the meaning and effect 
of the constitution which defines the character of the Association. The construc- 
tion of the section is obviously a question of law, but so also is the question what 
is the real purpose of the Association. The Court must make its decision on the 
latter point on the basis of the facts found for it, but given the facts the quies- 
tion is one of law. In this particular case the principal fact is the constitution, 
the true construction of which is again a question of law. The High Court were 
prepared to assume (in the words of Wadia, J.) that: 

“ the real underlying object of the Association was to benefit the poor agriculturists in the villages, 
specifically at that time of the year when they were not actively engaged in agricultural operations.” 
The Judges in India with their knowledge of Indian conditions are peculiarly 
qualified to form an opinion on these matters. But theif Lordships see no suffi- 
cient reason to doubt the concltision that the primary object of the Association 
was the relief of the poor. That would be enough prima facie to- satisfy the 
statute. But there is good ground for holding that the purposes of the Associa- 
tion included the advancement of othér purypfoses of general public utility. These 
last are very wide words. Their exact scope may require on other occasions 
very careful consideration. They were applied in Tribune Press, Lahore v. 
Commissioner of Income-taz', without any very precise definition to the produc- 
tion of the newspaper in question under the conditions fixed by the testator’s 
will. The board stated (at page 256) that | 

“the object of the paper might be described as the object of supplying the province with an 
organ of educated public opinion” z a 
and that it should prima facie be held to be an object of general publie utility. 
These words their Lordships think would exclude the object of private gain, such 
as an undertaking for commercial profit though all the same it woyld gubserve 
general public utility. But private profit was eliminated in this gase, Though the 
connexion in one sense of the Association with Congress was relied on as not con- 
sistent with ‘‘general publie utilitv’’ because it might be for the advancement 
primarily of a particular party, it is sufficiently clear in this cqse that the Asso- 
clation’s purposes were independent of and were not affected by the purposes or ` 
propaganda of Congress. Nor is there any ground for the Court holding that 
the scheme is not one which “may he” for the publie benefit. The Court might 
in proper cases refuse to admit as charitable schemes. purposes eccentric or im- 
practicable. But though economists might differ about the wisdom of some 
aspect at least of the Associationés purposes, the Court could not hold that it was 
beyond the pale of legitimate charitable trusts. This general line.of reasoning ` 
seems to accord with that of the board in Tribune Press, Lahore v. Commissioner 
of Income-taz*. The English cases there cited do not turn on the words ‘‘ general 
publie utility,’’ but they illustrate how Courts of first"instance in England have 
actually dealt with the particular questions there submitted to them. Their 
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Lordships are of opinion that the appeal should be allowed and the question 
submitted to the Court answered in the negative. The respondent will pay the 
appellant’s costs of this appeal and of the ptoceedings below. They will humbly 
so advise His Majesty. 

Solicitors for Appellant: Hy. 8. L. Polak & Co. 

Solicitors for Respondent: Solicitor, India Office. 

sK. S. 2 —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE SHAHABUDDIN. 


Mummidi Pattabhiramayya ..° Petitioner? 
Y, _ l 
Badam Subba Rao and others . .. Respondents. 


Awgrd—Suit on—@ward unregistered though registrable under section 17 of the Registration Act— Award 
not a coniract—Section 30, Specific Relief Act, not applicable. 


An award is not a contract. Section 30 of the Specific Relief Act only says that an award can 
be enforced in the same manner as contracts and that does not amount to saying that an award is 
a contract. So where an award which is registrable under section 17 of the Registration Act has 
not been so registered the award is inadmissible in evidence and a suit based on the award can- 
not be regarded as a suit for specific performance of a contract. 


Sornavalli Ammal v. Muthayya Sdstrigal, (1900) 10 M.L.J. 208: I.L.R. 23 Mad. 593 and Devi 
Bhagavalu v.°Tadpairi Veeravadhanta, (1909) 20 M.L.J. 79: I.L.R. 33 Mad.. 246, relied on. 

Petition under section 25 of Act IX of 1887 praying that the High Court 
will be pleased to revise the decree of the Court of the Subordinate Judge of 
Coconada dated 15th March, 1943, in S.C.S. No. 84 of 1942. 

, D. Narasaraju for Petitioner. 

P. Somasundaram*and P. Suryanarayana for Respondents. 

The Court delivered the following À` ° 

JUDGMENT.—This revision petition arises out of the judgment of the learned 
Subordinate Judge of Coconada in S.C.S. No. 84 of 1942. That was a suit 
basedl on an award. The plaintiff “prayed for a decree for Rs. 583-14-0 on the 
ground that the dispute between himself and the defendants was referred to one 
Venkatakrishna Rao who aftershearing the evidence of both parties gave an 
award on 8th August, 1939, to the effect that the defendants should’ pay the 
plaintiff Rs. 600 by way of compensation and that the sum of Rs: 50 payable by 
the plaintiff to the second defendant under a promissory note should be deducted 
from that amount. According to the plaint the dispute was this. The defend- 

ants had Jeased their lands to the plaintiff and one Venkataramayya for a 
period of five years. Subsequently by reason of an agreement between the 
plaintiff and Venkataramayya, the latter went out of the land and the plaintiff 
alone cyltivated the entire land as, the sple tenant. With a view to sell the 
lands the defendants asked the plaintiff to give up possession. The plaintiff 
did not agree to that course. The award in respect of this dispute was to the 
effect that the person who passed the award had considered the evidence and 
the justice of the case and come to the decision already referred to. - The defen- 
dants filed a written statement admitting the lease but they alleged that the 
lease deed contained a provision that in case of alienation by the lessors, the 
lessees should give up the remaining portion of the lease. With regard to the 
award, they took up the position that it was not valid and enforceable. At the 
time of the trial they took the further objection that the award not having 
been registered as required undér section 17eof the Indian Registration Act, 
` was inadmissible in evidence. The learned Subordinate Judge upholding this 

contention dismiss@d the suit. He came to the conclusion that as the, award 
purports to extinguish the right of the plaintiff in the land as its lesgee and 
created a right in the defendants and as the property was worth more than 
Rs. 100 it was governed by section 17 of the Registration Act and should have 
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been registered. He therefore held that the award was inadmissible under sec- 
tion 49 of the Registration Act, 


Learned counsel for the petitioner concedes that the award is registrable 
under section 17 but he argues that the fact that it has not’ been so registered 
does not make it inadmissible in wew of the proviso to section 49 which runs as 
follows: . 


“ Provided that an unregistered document affecting immovable property and required by this 
Act or the Transfer of Property Act, 1882, to be registered may be received as evidence ofa contract 
in a suit for specific performance under chapter II of the Specific Relief Act, 1877 . : A 


His argument is this. Under section 30 of the Specific Relief Act, the provi- 
sions of Chapter IT as to contracts, shall mutatis mutandis, apply to awards 
and therefore an award should be considered to be on the same basis as a con- 
trdct and in that sense the proviso is applicable to this case and the suit should 
be regarded as a suit for specific performance of a éontract. The Small Cause 
Court has no doubt no jurisdiction to try such a suit. The learned Judge 
therefore should not have dismissed it but returned the plaint for presentation 
to the proper Court. : 

I am unable to accept these contentions. As argued on behalf of the res- 
pondents, an award is not a contract. Section 80 which is relied on on behalf 
of the petitioner says only this, that the award cin be enforced in the ‘same 
manner as a contract. That does not amount to saying that an award is a con- 
tract. In a decision of this Court in Sornavali Ammal v. Muthayya Sastrigal + 
relied on by learned counsel for the respondents, the argument with regard to 
section 30 of the Specific Relief Act was put forward on the questjon whether 
the suit to enforce an award was barred by limitation. In dealing with this 
argument, the learned Judges observed as follows:— ° 

“ It is true that section 30 df the Specific Relief Act directs that the provisions of chapter II of 
that Act shall apply to awards. It cannot on that ground be contended that awards are contracts, 
because it would have to be similarly contended that directions in a will®or codicil to execute a parti- 
cular settlement, which are included in the same sectiong arg also contracts, which would be absurd,” 
The same view was taken in Devi Bhagavalu v. Tadpatri Veeravadhanta.2 
The learned counsel for the petitioner has not, cited any decision supporting 
his positien. 

I therefore see no reason to interfere. The petition is dismissed with costs. 

K. ©.’ ———— °’ Petition dismissed. 

[FULL BENCH.] : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry Lions, Leacu, Chief Justice, Mr. Justice 
CHANDRASEKHARA AIYAR AND Mr. JUSTICA SHAHABUDDIN. e o 


In the matter of a Pleader.* 4 


Legal Practitioners’ Act (XVIII of 1879)—Pleader appearing Jor Official Receiver—Alleged misappropriation 
of funds—Criminal prosecution ending in acquittal—Effect—Negligence— Whether amounts to misconduct. 


. e 

The two respondents who were pleaders practising at Tirupur and Coimbatore respectively 
were instructed by the Official Receiver of Coimbatore to institute certain legal proceedings on his 
behalf. The charge against the first respondent was to the effect that he had withdrawn monies 
from Court in cases entrusted to him and that ke had utilised the amount for his own purposes. The 
second charge which applied to both the respondents was that they were guilty of “professional miss, 
conduct and grossly negligent and improper conduct” in that they had allowed various suits in which 
they were instructed to appear to be dismissed for default wjthout intimation to the Official Receiver 
and without his instructions. With regard‘ the first charge it transpired in the course of the enquiry 
that the first respondent had been charged in a Criminal Court with misappropriation,of the monies, 
and that he was found not guilty both by the trial and appellate Courts. e 


Held, that as regards the first charge*the finding of the Criminal Court that the first respondent 
was not guilty should be accepted in the proceedings under the Legaé Practitioners’ Act? 








I. (1900) 10°M.L.J. 208 : I.L.R. 23 Mad. 593. 2. (1909) 20 M.L.J. 79 : I.L.R. 33 Mad. 246 
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Held further, that the second charge levelled against both the respondents was merely one of 
negligence and_that it did not amount to professional misconduct. 


The Advocate-General (P. V. Rajamannar) in support of the notice. 


K. Rajah Ayfar, C. D. Venkataraman and S. S. Ramachandra Ayyar for 
Respondents. ° 


The Judgment of the Court was delivered by” 

The Chief Justice. —The first respondent is a pleader practising at Tiruppur. 
The second respondent is a pleader practising at Coimbatore. They were ins- 
tructed by the Official Receiver of Coimbatore to institute certain legal pro- 
ceedings on his behalf. The first respondent was concermed with proceedings 
at Tiruppur and the second respondent with cases at Coimbatore. They have 
been charged with professional misconduct. Two charges were framed. The 
first charge, which only applied to the first respondent, was to the effect that he 
had withdrawn #noneys from Court in cases in which he was appearing on be- 
half of the Official Receiver, Coimbatore, and that he utilized them for his own 
purposes. The second charge which applied to both the respondents was that 
they were guilty of ‘‘professional misconduct and grossly negligent and im- 
proper conduct” in that they had allowed various suits in which they were 
instrueted to appear to be, dismissed for default without intimation to the 
Official Receiver and without his instructions. The second charge is merely 
one of negligence, and negligence does not amount to professional misconduct. 
The District Munsif who held an inquiry gave a decision to this effect. With 
regard to the first charge it transpired in the course of the inquiry that the 
first respondent had been charged in a Criminal Court with misappropriation 
of these moneys. He kad been found not guilty and on appeal this decision had 
been concurred in by this Court. As the first respondent has been acquitted 
in a Criminal Court, this Court must accept the decision. There is a definite 
finding in regular proceedings that the first respondent has not misappropriated 
these moneys and that has to be accepted. 


The result is that? the second charge against both the respondents and like- 
wise 'the first charge against the first respondent are dismissed. 


B. V. V. — Charges dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED HENRY LIONEL Leaca, Chief Justice AND MR. JUSTICE 


<a HAHABUDDIN. 


Ummaji J avichand Firm of Guntur ånd another .. Appellants* 
v 


Rao. Bahadur Ravula Subbarao Garu, represented by his 
general power of attorney agent Hariprasada Rao and 
others e .. Respondents. 


Civil Procedure Code (V of 1908). sections 144 and 151—Restitution—Execution of decree—Rateable dis- 
tribution of sum deposited—Swit by third party—Attaching creditor giving up rights under prior execution—A ppli- 
cation to recover monies rateably distributed—Maintainability—Regular suit as proper remedy. 

The first respondent field a suit in the Court of the Subordinate Judge, Bapatla, against the 
minor sons of one R for recovery of a sum of money due by them under the pious obligation rule of 
Hindu law. He obtained a decree and attached the fudgment-debtors’ interest in certain properties 
‘belonging to the family. An auction was held and the decree-holder purchased the interest of the judg- 
ment-debtors for a certain amount which he paid into Court. The judgment-debtors applied under 
Order 21, rule go of the Code of Civil*Procedure for ag order setting aside the sale. The appli- 
cation was dismissed because they failed togcomply with the requirements of the rule, and the sale 
was confirmed. Certgin other creditors who had attached the judgment-debtors’ interest in the 
properties applied for rateable distribution and their application was granted. Notwithstanding 
te provisiqns of Order 21, rule 92, the judgment-debtors filed a suit in the Court of the District 
Munsiff of Bapatla for a decl&ration that the sale was void by reason of material irregularity. In 
that suit the only party impleaded was the auction-purchaser. The suit was dismissed by the Munsiff 
but in appeal the first respondent did not oppose and it was allowed. It appeareds that a few days 


* A. A. O. Nos. 469 and 668 of 1943. 13th September, 1944. 6 
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| 
after the appeal was allowed another suit filed by a morigagee of the judgment-debtors was compro- 
mised whereby the first respondent gave up his rights under the attachment which he had obtained 
in execution of his own decree receiving as cgmpensation a second charge for a certain amount on 
the properties which he had bought at the auction. Subsequently the first respondent applied to the 
Subordinate Judge for an order directing the creditors who had obtained rateable distribution 
to pay into Court the amounts which they had received. The Court held that the case did not fall 
within section 144 of the Civil Procedure Code but that restitution could be ordered under section 151. 


Held, in appeal, that the case’ was not one to which the provisions of section 151 of the Code 
could be applied, and that the remedy of the first respondent, if any, was by a regular suit. 


Raja. Rao v. Ananthanarayana Chetti, (1921) 42 M.L.J. 308; Rego v. Ananthamathi, (1942) 1 M.L. Je 
575: I.L.R. (1942) Mad. 949 and Jai Barham v. Kedarnath Marwari, (1922) 44 M.L.J. 7395: L.K. 
49 LA. 351: I.L.R. 2 Pat. 10 (P.C.), considered. 

Appeals against*the orders of the Court of the Subordinate Judge, Bapatla, 
dated 12th November, 1942 and made in E.A. No. 186 of 1941 in O.S. No. 
64eof 1984. - 

P. Somastndaram, M. S. Ramachandra Rao anå D. R.: Krishna Rao for 
Appellants. ° 

P. Katyanarayana Rao and B. S. Ramachandra Rao for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice —The question in these appeals is whether the lower Court 
had the power to order restitution on a petition® or whether it should have 
relegated the petitioner to a regular suit. ‘ hi 

In O, S. No. 64 of 1934 in the Court of the Subordinate Judge of Bapatla 
the first respondent sued Venkataratnarao and Kamaraju, the minor sons of 
one Ramakoteswara Rao, for the recovery of a sum of money due by them under 
the pious obligation rule of Hindu law. He obtained a decree and attached 
the judgment-debtors’ interest in certain properties belonging to ‘tthe family. 
An auction was held on the 1st December, 1936, and theedecree-holder purchas- 
“ed the interest of the judgmentdebtors for a sum of Rs. 2,863, which he paid 
into Court. The judgment-debtors applied under Order XXI, rule.90 of the 
Civil Procedure Code for an order setting aside the sal@. The application was 
dismissed because they failed to compty withethe requirements of the rule.. On 
the 28th September, 1937, the sale was confirmed. Ther®*were other creditors 
who had attached the judgment-debtors’ interest in these properties and they” |. 
applied for rateable distribution of the Rs. 2,363. Their applications were 
granted and the money was paid out rateably. 

Notwithstanding the provisions of rule 92 of Order XXI the judgment- 
debtors filed a suit (O.S. No. 77 of 1987) in the Court of the District Munsif 
of Bapatla for a declaration that the sale was void by reason of mgterial irrees=— 
gularity. The District Munsiff rightly Held that the suit did not lie and dis- 
missed it on the 23rd December, 1989. The only contesting defendant in the 
suit was the first respondent, the auction-pyrchaser. The creditors who pbtain- 
ed rateable distribution of the Rs. 2,868 were not made parties. e The judgment- 
debtors appealed to the Subordinate Judge. This appeal (No. 92 of 1940) was 
decided on the 17th April, 1940, and was allowed. Certain reasons were given 
by the Subordinate Judge for his decisiorr; but we cannot accept them as 
valid grounds for his decision. The first respondent did not support the judg- 
ment of the District Munsif and this was in all probability the deciding factor. 

The reason why the first resposdent did not oppose the appeal is made 
plain by what happened in O.S. No. 32 of 1937 in the Court of the Subordi- 
nate Judge of Bapatla. That suit was filed by one Kuppuswami Chowdhuri 
against the judgment-debtors, their father and the first respondent to enforce 
a mortgage which he held over the propertits attached by the first-respondent 
in execution of his decree in O.§. No. 64 of 1934 and other “properties belong- 
ing to the family. On the 20th April, 1940, that is, three days after App. Nò. 

92 of 1940, had: been allowed, a decreé was passed by consent in O.S. No. 32 
of 1987 and ander it the first respondent gave up his rights under the attach- 
ment which he had obtained in execution of his own decree, receiving as com- | 
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pensation a second charge for the sum of Rs. 4,000 on the properties which he 
had bought at the auction held on the Ist December, 1986.- The decree also 
provided that Kuppuswami Chowdhuri fhe mortgagee decree-holder should 
proceed first against the other properties of the family. There can be no doubt 
that the first respondent surrendered the rights which he had obtained in the exe- 
eution proceedings because he was given security for the payment of Rs. 4,000. 

In E.A. No. 136 of 1941 the first respondent applied to the Subordinate 
Judge for an order directing the creditors who had obtained rateable distribu- 
tion of the Rs. 2,363 to pay into Court the amounts which they had received. 
The application purported to be under sections 144 and 151 of the Civil Pro- 
cedure Code. The application was successful and this has led to the institu- 
tion of the two appeals now before us. C.M.A. No. 469 of 1943 has been filed 
by a creditor who received Rs. 346-3-6 out of the Rs. 2,363 and C.M.A. No. 663 
of 1943 by a crestitor who drew Rs. 563-12-0. They were the fourth and seventh 
respondents respectively in the first respondent’s application for restitution. 
The Subordinate Judge considered that the matter was governed by the deci- 
sion of this Court in Rego v. Ananthamathi*. He held that the case did not 
fall within section 144, but be was of the opinion that he could make the order 
asked for by reason of the inherent powers of the Court reserved by section 
161." We shall discuss Rego v. Ananthamathi: presently, but before doing so 
it will be convenient to refer to certain other cases which were quoted in the 
course of the arguments. These are Raja Rao v. Ananthanarayana Chetti”, 
Macha Koundan v. Kottara Koundan? and Jai Barham v. Kedarnath Marwari. 


The faęts in Raja Rao v. Ananthanarayana Chetti, which was decided by a 
Division Bench were these. Certain properties were attached in execution pro- 
ceedings and brought to sale. The purchase, consideration was paid by the 
successful bidders into Court and was rateably distributed among other credi- 
tors of the judgment-ġgebtor. The sons of the judgment-debtor, who had ob- 
jected in the execution proceedings jo the properties being sold on the ground 
that they belonged te & trust, brought a suit to establish this claim. The decree 
asked for was granted and the plaintiffs recovered possession of the properties. 

e The auction-purchasers then applied for an order for the refund of the pur- 
chase moneys which had been paid out to the other creditors of the Judgment- 
debtor. The question before the Court was whether section 144 applied and if 
it did not, whether section 151 could be invoked in order to obtain’ a refund of 

. the moneys paid out to the creditors. It was held that section 144 did not ap- 
~w ]y because the decree under which the, sale had taken place had not been varied. 
The Court considered that section 151 could not be called in aid because that 
section had been inserted in the Code in order to meet the ends of justice to 
prevent are abuse of the process ofthe Gourt. It shoul’ not be invoked to 
obtain an order* which only sets right one injustice by the infliction of another. 


The case of Macha Koundan v. Kottara Koundan® was decided by a Full 
Bench. A mortgagee sued to enfgrce his mortgage and obtained a decree for 
sale. His legal*représentative instituted proceedings in execution of the decree 
and in the sale which followed the property was purchased by the respondent 
for a sum of Rs. 825. The mortgagor was a member of a tarwad, the junior 
members of which sued for a declaration that the decree and the sale were noi 
‘binding on them. They further claimed that they were entitled to be put in 
possession of the property. This suit was successful. The respondent as the 
auction-purchaser then filed an application under sections 47, 147 and 151 of 
the Civil Proceduge Code for a refund of the purchase money. The question 
raised was whether he was entitled to an orde» on a petition or whether he wa’ 
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bound to institute a regular suit. The Court held that the remedy was by suit 
and not by application. The principal judgment was delivered by.Ramesam, J., 
who summarised. his conclusions in* the following words: 

“ The result is in a case where the sale is set saide in execution by an application under rules 89; 
90 or gt, the auction purchaser can obtain a refund on an application under Order 21, rule 93 of 
the Civil Procedure Code. But where the sale turns out to be futile by a finding in another suit, 
the only remedy that the party bas is a regular suit and not an application under Order 21, rule 93- 
There may be defences in that suit, e.g., that the case was not properly conducted and that the finding 
is not binding.” 
The Subordinate Judge considered that the judgment of the Full Bench did 
not apply in the present case: because the auction-purchaser was not the decrec- 
holder but a stranger. For the appellants it is contended that the distinction 
drawn by the Subordinate Judge has no real bearing. 


” The Privy Council -decided Jai Barham v. Kegarnath Marwarit. There 
the property had been sold in execution and the sale confirmed, but tlre sale 
had been set aside in an earlier appeal to the Judicial Committee. Some of the 
properties of the judgment-debtors were encumbered and some Were unen- 
cumbered. The unencumbered properties were three-eighths of the whole and 
the encumbered properties five-eighths. The decree-holders attached three- 
eighths of the encumbered properties, but by mistake the Court sold three- 
eighths of the unencumbered properties and corfirmed the sale, as did the 
Calcutta High Court but on appeal to the Privy Council their Lordships held 
that the sale must be set aside. The purchasers at the auction had paid the 
amount of their bid, Rs. 1,12,000 into Court. There were other creditors of 
the judgment-debtors who held decrees and they attached this money, which 
was in due course paid out to them. Having won their appeal to His Majesty 
in Council, the Judgment-debters applied for an order for possession of the 
properties by way of restitution. The auction-purchasers were in possession 
and they contended that they could not be compelled to,vacate without recover- 
ing their money. This contention was accgpted by the Patna High Court which 
then had jurisdiction and the High Court’s’ decision was. concurred in by the 
Privy Council. The Judicial Committee held that the judgment-debtors could 
not get possession until they had paid the auctfon-purchasers the difference be- ° 
tween Rs. 1,12,000, and the amount which had been received by the auction- 
purchasers in mesne profits during the period of their possession. Their Lord- 
ships said that the auction-purchasers had parted with their purchase money 
by paying into Court on the faith of the order of confirmation and the certifi- 
cate of sale. This money had been distributed amongst the other creditors an” 
it would be inequitable and contrary to justice that tha jJudgment-debtors should 
be restored to the property without making good to the auction-purchasers the 
moneys which had been applied for their benefit. Their Lordships jected the 
suggestion that the auction-purchasers should look to the cretlitors to whom 
the Rs. 1,12,000 had been paid. In coming tœ this conclusion their Lordships 
undoubtedly had regard to the inherent powers of the Court. The facts were 
however very different from the facts in the present cases e i 

We now turn to Rego v. Ananthamathi.2 The suit there was on a mortgage 
which had been executed by one member of a joint family. The plaintiff said 
that the properties mortgaged constituted the separate estate of the mortgagor 
and obtained a decree on this basis. The properties were sold in execution, but’ 
in order to prevent the sale being confirmed the other co-parceners paid into 
Court the purchase price, the sum” of Rs. 11,476, the amount required by Order 
XXI, rule 89. In the circumstances they Were entitled to have the sale set 
aside and an order to this effect, was passsed. Another cre itor of the mort- 
gagor attached Rs. 9,000 of the Rs. 11,470 and the amount was paid ott to him. 
The other co-parceners appealed against the decree which had been passed in 


ee ee ree 


1. (1922) 44 M.L.J. 735: 49 I.A. 351; LL.R. 2. (1942) 1 M.L.J. 575 : LL.R. (1942) Mad. 
2 Pat. 10 (P.C.). 949. ® 
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favour of the mortgagee and the appellate Court held that the decree was not 
binding on the appellants as the properties belonged to the family. Thereupon 
they applied by a petition for an order on “the attaching creditor for the resti: 
tution of Rs. 9,000, The Court recognised that section 144 of the Civil Proce- 
dure Code did not apply but considered that section 151 enabled a Court to re- 
call money paid out by it to a person not entitled to it. They did not, however, 
decide whether the equities were such as to entitle the petitioners to an order. 
They sent the case back to the executing Court to consider and decide the 
question. The judgment in Rajarao v. Ananthanarayana Chetti, was distinguish- 
ed on the ground that the facts there were very different. 

We are not called upon in these appeals to decide whether Rajarao v. 
Ananthanarayana Chetit' and Rego v. Ananthamath?, can stand together and 
if not which is to be preferred, nor need we pause to consider how far the judg- 
ment .of the Prigy Councif in Jai Barham v. Kedarnath Marwari, really goes. 
We will assume for the purpose of deciding these appeals that a Court can in 
a case to which section 144 does not apply invoke section 151 when the equities 
demand it. But this is not such a case. So far as the equities are concerned 
the appellants have far the hetter case. As we have pointed out, the first res- 
pondent_did not oppose the appeal (No. 92 of 1940). He allowed the sale to 
be set aside when the judgment-debtors were not entitled to this and he did so 
because of the advantage which he was to receive under the decree to be passed 
by consent in O.S. No. 32 of 1987. We are not prepared on an application 
which does not fall within section 144 to allow him to recover from the appel- 
lants what they received of the Rs. 2,863 under the order of the executing 
Court. As Indicated in Macha Koundan v. Kottara Koundan,* the appellants 
in a regular suit filed “would have an opportunity of showing that the appeal 
(No. 92 of 1940) should not have been allowed. We ure firmly of the opinion 
that it is not a case in which section 151 should be applied and that the first 
respondent’s remedy, if he has one, is by a regular suit to which he must be 
relegated. Ri oe 7 

The appeals are allowed with costs here and below. 


B. V. V. —— Appeals allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL, | 


Kanniya Rao Petitioner. * 


a Madras City Police Act (LI of 1888), section 75 Gist of offence under—Accused need not be both “ drunk ” 


and “ disorderly’? to sustain a conviction. 


__. Being drunk and incapable of taking care of oneself” is an offence in itself and “ being found 
guilty of riotous or disorderly or indecent behaviour in any public place or in any place of public 
amusemeat ”? 6 another and distinct offenceeunder ection 75 of the Madras City Police’ Act. 
Accordingly it cannet be said that a person cannot be convicted under that section unless he has 


been found to be both drunk and disorderly. . 
Petition under sections 435 and 439, Criminal Procedure Code, 1808, pravi 

that the High Court will be pleased to revise the judgment of the Bench oF the 

Honorary Presidency Magistrates of the Court of the Presidency Magistrates 

Egmore, Madras in N. C. 19371 of 1942 dated goth January, 1943. á 
P. Radhakrishnayya for Petitioner. o 


The Crown Prosecutor (P. Govinda Menon) for Crown. 
The Court made the following 
Eee 
I, (1921) 42 M.L.J. 308. ° L.R. 2 Pat. 10 (P.C.). 
a 1942) 1 M.L.J. 975 : I.L.R. (1942) Mad. 4. | wee 69 M.L.J, 750:1.L.R. 69 Mad.: 
: 202 (F.B.). 
3. (1922) 44 M.L.J. 735 3649 I.A. 351: I, ° 
* Cr. R. C. No. 55 of 1943. 
(Cr. R. P. No. 52 of aan eee toes: 
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- Orver.—The case against the petitioner was that he assaulted the complainant 
because the complainant had informed against him. The accused was charged 
under section 75 of the City Police Act and was found guilty by a Bench of Presidency 
Magistrates and sentenced to a month’s rigorous imprisonmenteand a fine of Rs. 25 
with one week’s imprisonment in default. He was also bound over under section 106 
of the Criminal Procedure Code. 


The finding of fact that the accused assaulted P. W. 1 cannot be canvassed 
here in revision. It is however contended that a person cannot be convicted under 
section 75 of the City Police Act unless he has been found to be both drunk and 
disorderly and that as there is no evidence in this case and no finding that the 
accused was drunk his conviction was illegal. Section 75, however, does not say 
that only persons who are drunk and are found guilty of riotous or disorderly or 
indecent behaviour can be convicted. If that had been the meaning of section 75, 
it would have ‘been worded “ whoever being found drfink and igcapable of taking 
care of himself is guilty of any riotous, disorderly or indecent behaviour. ° a 
It therefore appears that being drunk and incapable of taking care of oneself is 
an offence in itself and that being found guilty of riotous or disorderly or indecent 


behaviour in any public place or in any place of public amusement . . .. is 
another and distinct offence. The petitioner was therefore on the facts accepted 
guilty under section 75 of the City Police Act. ‘ i . 


: ‘There are passages in this short judgment to which exception can’ be taken. 
The learned Magistrates did so word their order as to give cause for an argument 
that they considered that the onus of proving himself innocent lay upon the accused ; 
for they say “the accused has not put in any defence witness and so we believe 
the prosecution.” Reading the judgment as a whole, however, I o not think 
that the learned Presidency Magistrates lost sight of theefact that the burden’ is 
always upon the prosecutjon to prove their case. The learned Magistrates have 
also referred to a previous conviction of the accused for keeping a bucket shop. 
There seems to be no evidence of that; but I do not eonsider that this is Very 
material; for the previous trial of the petitioner was a relevant fact, in that it 
explained why he entertained animosity against the complainant and establishes 
the motives for the offence. : 


I therefore find no ground for interfering with the conviction of the petitioner. 


The sentence is unduly severe for the offence of which the petitioner has been 
found guilty,. He committed a petty assault, and yet has not only been fined Rs. 25 
but has also been sentenced to one month’s rigorous imprisonment. In addition 
to that, he has been bound over for a period of six months. It may be true thala 
it is necessary to protect informers against the wrath and vengence of those against 
whom they have informed, and it may therefore have been necessary either to 
have given the petitioner a small term of imprisonment or to have bound him over. 
I do not think that both were necessar¥ ; antl it seems as if the learned’ Magistrates 
in awarding this sentence have been influenced by the previous conviction of the 
petitioner for an entirely different kind of offenct. The order binding the accused 
over will stand ; but the sentence will be reduced to the period of imprisopment 
already undergone, which I understand is about a week. The ffne is cancelled. . 
One week will be allowed for furnishing security. 

K.S. — Sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
< PRESENT :—Mr. JUSTIGE KUPPUSWAMI AYYAR. 
A. T. S. Sankaralingam Pillai : 

l O D e 


Ramaswami Naicker and others? .. Respondents.” 


Civil Procedure Code (V of 1908), section 47°*—Decree-holder assigning his decree—Execution application 
by assignee—Decree-holder cannot appeal against order thereon. 


Appellant* : 


4 * A, A. A. No. 289 of 1943. | |. 8th September 1944. ° 
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_ Where a decree-holder has assigned the decree and the assignee who files an execution appli- 
cation does not appeal against the order thereon, the decree-holder though a “ party” cannot appeal. 
soit dispute is one between the decree-holder and his „assignee and the remedy is by way of sult 
only. 

Appeal against*the order of the Court of the Subordinate Judge of Tuticorin 
dated 31st July, 1943, and passed in A.S. No. a04 of 1942, preferred against the 
order of the Court of the District Munsiff, Tuticorin, dated 19th August, 1942, 
and made in E. P. No. 518 of 1941 in O. S. No. 351 of 1929. 


S. V. Rama Aiyangar for Appellant. 
A. Swaminatha Aiyar, C. S. Rajappa and C. R. Krishna Rao for Respondents. 
The Court delivered the following j 


Jupcment.—The appellant is the original decree-holder in O. S. No. 351 of 
1929 on the file of the District Munsiff’s Court of Tuticorin. He assigned his 
decree in favour af one Ramaswami Naicker, the eighth respondent in this appeal. 
The other respondents are the judgment-debtors, and they were defendants 1 to 7 
in the suit. E. P. No. 518 of 1941 out of which this appeal arises was filed by the 
assignee decree-holder, eighth respondent herein, for executing that decree. The 
amount due under the decree was more than Rs. 2,000 and the entire amount 
as stated in the decree was sought to be recovered. The judgment-debtors pleaded 
that the assignee decree-holder was not entitled to recover more than Rs. 503-6-8 
as that was the amount that was claimed in the previous execution petition. ‘The 
learned District Munsiff recognised the assignment in favour of the eighth res- 
pondent and held that the eighth respondent was entitled to recover the amount 
as claimed by him. On appeal the learned Subordinate Judge of Tuticorin held 
that, the eighth respondent was not entitled to recover more than Rs. 503-6-8 and 
interest thereon in view®of the fact that in the previous execution petition that was 
the amount that was claimed and the attempt made by.the original decree-holder 
to have that. corrected failed. He held that by the doctrine of constructive res 
judicata the assignee deeree-holder who could be in no better position than his 
transferor was also barred by construetive res judicata. He accordingly modified 
the order of the first: Gourt holding that the eighth respondent was entitled to 
execute the decree only to the egtent of Rs. 503-6-8. The assignee decree-holder 
has not appealed. Instead he amended his execution petition and proceeded 
to execute the decree only for the smaller amount. This is clear from the petition 
as amended by him. But the original decree-holder who had already assigned 
his decree to the eighth respondent has filed this appeal questioning the correctness 
of the order of the learned Subordinate Judge. Respondents 1 to 7 raise a preli- 
minary objection that the appeal does not lie at the instance of the appellant. It is 
stated that the appeal lies under section 47, Civil Procedure Code as the appellant 
is a party to the decree, but then the contest now is not as between the appellant 
and thejud§ment-debtors. The appellant having assigned his decree to the eighth 
respondent, it is*the eighth respondent that has the right to execute the decree. 
The contest was as between the əighth respondent and these respondents 1 to 7, 
But the eighth respondent submitted to the order of the lower appellate Court, 
amended the petition accordingly and he has not filed any appeal. The question 
now therefore is only as between the appellant and the eighth respondent. It is 
therefore a dispute only as between a party and his representative. It was pointed 
out by a Full Bench of this Court in Annamalaé v. Ramaswami1, that section 47, Civil 
Procedure Code does not apply to a case where the dispute arises between a party 
and his own representative or between two persons who both represent the same 


| party, and that the aggrieved party’s remedy im such a case is by way of a suit. 


To the samereffect is a later decision of this Court in Bapanna v. Jaggiah®. In these 

circumstances it hał to be found that the appeal py the appellant does not lie. It is 

actordingly dismissed with the costs of respondents 1 to 7 alone. 
K.S8. = 


Appeal dismissed, 








1, (1941) 1 M.L.J. 45 ; LL.R. (1941) Mad. 2. (1943) 1 M.L.J. 271: ATTR. 1943 Mad 
38 (E.B.). o 407. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ALFRED Henry LIONEL LEACH, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. ° 


The Calicut Bank, Ltd., (in liquidation) by Official Liquidators .. Appellant in A. 


e A. O. and Petitioner 
. in C.R.P. 
U. 
Srimathi C. Radhalakshmi Respondent in 
: l oth. 


Madras House Rent Control Order, 1941-—Execution proceedings with regard to possession of house property 
~——Court must have regard to the provisions of the Order. . 


e The Court must have regard to the provisions of the Madras House Rent Control Order, 1941, 
when deciding in execution progeedings an application with regard to the possession ofa house pro- 
perty. Where thé extension of a tenancy is by operation of statuté the Court E not concerned with 
the lack of merit in the tenant or of the hardship caused to the landlord. ® 

Appeal against the order of the Court of the Subordinate Judge of South 
Malabar dated 5th July, 1943, and made in E. A. No. 441 of 1943 in O. S. No. 
25 of 1938. < 

R. Rajeswara Rao instructed by Messrs. John and Row for Appellant-Petitioner. 

S. R. Subramanyan for Respondent in both. ° l 


The Judgment of the Court was delivered by 


The Chief Justice.—The question here is whether a Court must have regard 
to the provisions of the Madras House Rent Control Order, 1941, when deciding 
in execution proceedings an application with regard to the possession of house 
property. e | ° 

In Original Suit No, 25 of*r938, in the Court of the Subordinate Judge of 
South Malabar the P. & O. Banking Corporation, Limited, obtained a mortgage 
decree for a'large sum of money against one C. Unnithiri. Certain members 
of the mortgagor’s family, including kis three children, who were minors, were 
made defendants. The minors were represented by theiremother Radhalakshmi, 
the respondent in this appeal. The Bank of Calicut Limited, which is now in 
liquidatiqn held a second mortgage on the properties of which one was the house 
in which the respondent and her children were living. At the sale held on the 
4th January, 1943, in execution of the mortgage decree the Official Liquidator 
of the Calicut Bank, Limited (hereinafter referred to as the Official Liquidator) 
purchased the house for the sum of Rs. 52,000. The sale was confirmed on the 
6th February, 1943. | . 


Through their mother as their next friend the minors filed Original Suit No. 6 
of 1943 in which they challenged the right of the mortgagees to sell the house and 
certain other properties. In the coutse ofethe proceedings they applied for an 
interim injunction against the Official Liquidator restraining him from taking . 
possession of the house and from seeking confirm&tion of the sale. This application 
was dismissed by an order dated the 11th March, 1943. An appeal followed, 
but this was also dismissed. hi; 


On the 2nd March, 1943, the Official Liquidator filed an application asking 
for an order directing the delivery to him of possession of the house and his prayer 
was granted on the 11th March, 1943. Notwithstanding this order the Official 
‘Liquidator was obstructed by one Kalingal Kita who it is alleged was acting at 
the instigation of the respondent. This necessitated the Official Liquidator applying 
for an order against Kalingal Kitta and the order was granted on the goth March, , 
1943. e i < 
In. 1942, a receiver was in possession of the house and on the 18th April, of 
‘that year he leased it to the respondent,at a rent of Rs. 2% per month. On the 7th 
June, 1943, the respondent sent a notice to the receiver and the Official Liquidator 

ee re 


TA, A. O. No, 677 of 1943 and C. R. P. No. 1470 of 1943. 15th September, 1944. 
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under sub-section (1) of section 7-A of the Madras House Rent Control Order, 
1941. That section provided that if a tenant in possession wished .to extend the 
period of his tenancy by not less than six, and not more than twelve months, he 
might give the landJord, not less than one month before the expiry of the tenancy, 
a written notice of his intention; and on the delivery of the notice, the tenancy 
should be deemed to have been extended for the period specified in the notice. 
The section also provided that the right of extending the tenancy conferred by 
this sub-clause might be exercised by the tenant as often as he thought fit. This 
order has been amended since but the amendments do not affect the question 
under discussion in this appeal. i 

Section 2 (3) of the Order defines the word “landlord ” as including the 
person who is receiving or is entitled to receive the rent of a house whether on his 
own account or on behalf of himself and others or as an agent or trustee or who 


Rica, 


would so receive the rent er be entitled to receive the rent if the house were let 
to a tenant. Thé receiver was a landlord within the meaning of the Order and 
the respondent was entitled to avail herself of the provisions of section 7-A (1). 

On the 16th June, 1943, the respondent filed an application in the Court of 
the Subordinate Judge under section 47 of the Code of Civil Procedure asking 
that the order for possession should be limited to symbolical possession and relied 
on the rights conferred upon her as a tenant by the House Rent Control Order, 
1941.’ The Subordinate Judge held that her application was well-founded and 
consequently directed that only symbolical possession should be given to the Official 
Liquidator. The appeal is from that order. 


We have no doubt that the order of the learned Subordinate Judge is right. 
The Madras, House Rent Control Order conferred upon the respondent the right 
of.having her tenancy continued provided she had given the requisite notice, which 
she had. She was in lawful possession of the house and the auction purchaser 
could only get possession of the property subject to her rights under the Order. 
We.agree with the observation of the Subordinate Judge that where the extension 
of a tenancy is by operation of statute the Court is not concerned with.the lack 
of nferit in the tenant or of the hafdship Caused to the landlord. 

The appeal must be dismissed with costs. The revision petition is also dismissed 
but without costs. The costs of the Liquidator will come out of the estate. 

~ V.P.S. —— Appeal and Revision Petition’ dismissed. 


[FULL BENCH. | l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED Henry LIONEL Leacu, Chief Justice, MR. JUSTICE 


Wansworrft AND Mr. Justice PATANJALI SASTRI. 

Zakka Pattabhirama Reddi .. Appellant* 
v. 

Menakůr Balarami Reddi and other$ . .. Respondents. 


Madras Hindu Religious Endowments Act (II of 1927)—“ Trustee ®—If includes person purporting to 
act as trustee in derogation of the rights of th? de jure trustee—Such person how far “ landholder ” under 
Madras Estates Land Act (I of 1908) in respect of trust lands leased by him after his right to be trustee had 
ceased— Lessee if can assert ocaupancy rights under” Madras Estates Land Act (1908), section 6 (as amended by 
the Third Amendment Act of 1936). 

The definition of “ trustee ” in the Madras Hindu Religious Endowments Act cannot embrace 
persons who are purporting to act as trustees in fraud of the rights of the lawful trustees. They are 
wrong-doers and cannot be allowed to deal with the®trust property in defiance of the rights of the 
true owners. Such a person cannot be deemed to be a “ landholder” under the Madras Estates 
Land Act in respect of a lease of trust property made by him after the expiry of his right to be trustee 
and the lessee cannot as one being in possession as tenant under such a lease on goth June, 1934, 
resist the claim for possession by the lawful trustee by asserting that he had obtained a permanent 
right of occupancy by reason of section 6 of*the Madras Estates Land Act (I of 1908) as amended 
by the Madras Estates’ Land (Third Amendment) Act, 1936. . 


Appeal against the dgcree of the District Court of Nellore, in A. S. Np. 72 of 
1941, preferred against the decree of the Coùrt of the Subordinate Judge of Nellore 
in O. S. No. 72 of 1938. A l 


*S.As No. 342 of 1943. i ' 6th September, 1944. œ 
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P. Chandra Reddi for Appellant. 

The Advocate-General (P. V. Rajamannar) and K. Subba Rao for Respondents. 

The Judgment of the Court was delivered by 
_, Lhe Chief Fustice—In Vedakannu Nadar v. Ranganatha Mudaliar1, a Bench of 
this Court held that a de facto trustee is in no better position than a trustee de son tort 
and cannot maintain an action on Behalf of the trust, even should it be for the benefit 
of the trust. This opinion {s said to be in conflict with the judgment of this Court 
in Kasim Saiba v. Shudindra Thirthaswami2 and of the Calcutta High Court in Sheo 
Shanker Gir v. Ram Shewak Chowdhuri3. The appeal has been placed before a Full 
Bench, as Chandrasekhara-Aiyar, J., before whom it came in the first instance, 
was of opinion that «it involved consideration of these decisions. When the facts 
of the case are fully appreciated it is apparent that the appeal does not call for 
sugh a discussion. _ 

_ The shrotrjem village-of Jonnavada in the Nellore district belongs to two deities, 
Sri Mallikarjunaswami and Sri Kamakshi Thayi. At the Ina§n Settlement the 
ownership of the village by these deities was recognised. In original suit No. 52 
of 1917 of the Court of the Subordinate Judge, Nellore, a scheme was settled for the 
management of the temple (which is a non-excepted temple) and ofits endowments. 
Five trustees were appointed for a period of five years and the scheme provided 
that the Court should appoint new trustees every five years. ‘The period of office 
of the trustees first appointed expired on the 1st May 1929. On the 3rd January, 
1929, one of the three trustees who were then functioning induced the Subordinate 
Judge to pass this order : 

“ Under section 75 of Act (II of 1927) the scheme in force now is to be deemed as one settled 
under the Act and as it does not provide for appointment of trustees by the Temple Committee, 
section 51 (2) has no application. If the scheme requires modification so as to bring it into conformity 
with the provisions of the Act, the course to be adopted is that provided for under section 57 (4). 
Pending such modification the three trusjees will have to carry on the management of the temple.” 
The Court had no power to give this direction, but even ifit had, the powers purport- 
ed to be conferred upon the three trustees*expired on the 13th May, 1930, when 
the District Temple Committee appointed new brustees under the authority conferred 
by section 51 of the Madras Hindu Religious Endowments Act (Act II of 1927). 
The trustees who were appointed under the scheme had certainly no right to continue 
in management of the trust after the appointments which were made by the District 
Temple Committee on the 13th May, 1930, but they refused to hand over possession 
to the lawfully appointed trustees and continued to hold themselves out as the 
trustees of the temple. On the 8th August, 1935, the Madras Hindu Religious 
Endowments Board, as it had the power to do, appointed a new Board of trustees. 
The members consisted of the two plaintiffs and the second defendant in the suf 
which has given rise to this appeal. Even then the trustees appointed under the 
scheme refused to give possession cf the trust properties to thé trustees appointed 
by the Board, who were compelled to apply go the District Court under seetion 78 
of the Act-for an crder for possessi¢:n. The order asked for was granted and enforced. 

On the 17th July, 1933, the trustees appoigted under the scheme purported 
to grant to the first defendant a lease of the village of Jonnavada for a period of 
five years. At that time they were in unlawful possession ef thee property, as the 
District. Temple Committee had exercised its powers under section 51 of the Act. 
When the plaintiffs were appointed trustees by the Board and had taken action 


under section 78, they sought possession of the property from the first defendant.’ 


He claimed that, as he was in possession of the property on the goth June, 1934; 
he had obtained a permanent right of occupancy by reason of section 6 of the Madras 
Estates Land-Act, 1908, as amended by the Matras Estates Land (Third Amend- 
ment) Act, 1936. The result was that the plaintiffs were compelled to file the 


present suit in the Court of the Subordinate Judge, Nellore. The.lands, covéred 
by the lease comprised 17.66 acres*of wet lands, 61.63 acres of dry lands and 321.17 


acres of pasture lands. The ‘Subordinete Judge held that the first-defendant-had 
Gi ee aa a a E Ka NG 
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acquired a permanent right of occupancy in the wet-and dry lands, but nct in the 
pasture lands in respect of which he granted the plaintiffs a decree. The plaintiffs 
appealed to the District Judge, who held that the Subordinate Judge had erred 
in rcfusng them a decree in respect of the dry and wet lands. This appeal is from 
the decree passed in the appeal to the District Judge. 

It will be seen that this is not a case where de facto trustees in the absence 
of de jure trustees take action with regard to the property of the trust in the interests 
of the trust, but where persons who have no manner of right to be in possession 
of trust property wrongfully keep the lawful trustees out of possession and purport 
to grant rights in the trust property to a third person.’ The learned advocate for 
the appellant, says that, although the lessors had no right to keep the de jure trustees 
out of possession, they were ini fact acting as trustees and the definition of “ trustee ”’ 
given in section 9 (13) of the Madras Hindu Religious Endowments Act includes 
any person who 1s liable aseif he were a trustee. Section 40 of that Act says that 
the trustee of a refigious endowment is bound to administer its affairs and to apply 
the funds and properties of the endowment in accordince with the terms of the 
trust, the usage of the institution and all lawful directions which a competent authority 
may issue in respect thereof; and as carefully as a man of ordinary prudence would 
deal with his own affairs, fundseor properties. It is argued that the word “ trustee ”’ 
in this section must by reason of the definition be deemed to include de facto trustees. 

Section 3 (5) of the Madras Estates Land Act defines “ landholder ” as meaning 
a person owning an estate or part thereof and as including a person entitled to 
collect the rents of the whole or any portion of the estate by virtue of a transfer 
from the owner or his predecessor in title or of an order of a competent Court or 
“ of any pravision of law.” It is admitted on behalf of the appellant that the 
trustees appointed undag the scheme could not, after the five years’ period of office 
had expired, be deemed to be the owners of the estate but it is said that the words 
“or of any provision of law” attract the provisions of*section 40 of the Madras 
Hindu Religious Endowments Act, read with the definition of “ trustee” in that 
Act, and consequently the lessors must be deemed to come within the definition of 
“lantiholder” in the Madras Estates Land Act as persons entitled to collect the rent. 

We regard this argument as entirely fallacious. The definition of “‘ trustee ”’ 
in the Madras Hindu Religious*Endowments Act cannot embrace persons who 
are purporting to act as trustees in fraud of the rights of the lawful trustee$. If the 
argument advanced on behalf of the appellant were to be accepted it would mean 
that de jure trustees could be defeatgd by persons who are in law mere ‘trespassers. 

In Attakoya v. Kunhikoyat, the appellants, who were landholders within the 


uman definition of section 3 (9) of the Madras Local Boards Act, also came within the 


definition of“ tenant.” It was pointed ott there that the definition of ** landholder ” 
is subject to there being nothing repugnant in the subject or context, and to treat 
the appgllants both as “ landholders ** and ““tenants,” would not only be contrary 
to the scheme of the Act but would be irfipossible. It would certainly be contrary to the 
scheme of the Madras Hindu Religious Endowments Act and lead to an impossi- 
ble position to hold that the persons by whom the first defendant was let into posses- 
sion come within, the definition of “érustee.” They were wrong-doers and cannot 
be allowed to deal with the property in defiance of the rights of the true owners. 

Accepting for the purposes of this case that a de facto trustee can alienate trust 
property when he acts bona fide and for the benefit of the trust and that the trustees 
appointed under the scheme were in 1933 Entitled to the designation of de facto 
trustees the position of the first defendant would not be improved. It could not 
be in the interests of the trust for de facto trustees to grant a lease of a large block 
of trust property for such a long periqd as five years to one person, especially when 
there were proposals before the Legislative Council to alter the law relating to 
inam villages. : i 

For the reasons givers this appeal is digmissed with costs. f 

K.S. ees Appeal dismissed. 








1. (1939) 2 M.L.J. 579; I.L.R. 1940 Mad, 50. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Sundararaja Ayyangar =e +- Appellani* 
U. 
Ramaswami Reddiar , . .. Respondent. 


Madras Agriculturist Relief Act (IV of 1938), section 19-A enacted by amending Act (XV of 1943)— 
-Scaling down on an application under the rules—Necessity to implead all parties as in a regular suit. 


By reason of the new sectign 19-A enacted by the Amending Act (XV of 1943), proceedings for 
scaling down until then held under the rules must be deemed to be under the Act itself and it is 
necessary that all the parties who would be necessary parties in a suit, should be impleaded in those 
proceedings, seeing that there is now a right to get a decree on the basis of the declaration (in respect 
‘of a debt due under a mortgage, in the present case) on payment of the necessary court-fee. Though 
the rules did not require it, it is necessary in an appeal after the Amending Act to implead all those 


persons who would be necessary parties to a suit on the mortgage® 
Appeal against the order of the Court of the SubordinateYJudge of Taiticorin, 


dated 12th July, 1943, in A. S. No. 143 of 1942, preferred against the order of the 
‘Court of the District Munsiff of Koilpatti in O. P. No. 56 of 194.1 (dated 7th October, 
19 42). : ar As ° 

A. C. Sampath Atyangar for Appellant. e 

C. S. Rajappa and C. R. Krishna Rao for Respondent. i ( 

The Court delivered the following i 

JUDGMENT.—This appeal arises out of an order of remand passed at the hearing 
of an appeal from an order under the rules framed under the Madras Agriculturists’ 
Relief Act (IV of 1938). The applicant to the trial Court was a member of the 
mortgagor family. The debt in respect of which a declaration is sought was a 
mortgage Ex. D-1 dated 22nd August, 1927, for a sum of*Rs. 2,350 executed by all 
the members of the applicant’s family in favour of one Gopala Ayyangar, the uncle 
of the present appellant. ‘This mortgage djscharged Ex. D-6, a mortgage for Rs. 800 
dated 29th April, 1915, executed by the same parties ir? favour of the appellant’s 
grandfather, who is also the father “of Gopalaswami Ayyangar. Ex. D-6 itself 
-discharged a still earlier mortgage of 1902 Ex. D-7 betwetn the same parties for 
Rs. 500. e . 

Thére are complications due to the subsequent history of the debt, Ex. D-1. 
In 1928 or thereabouts, there was a partition in the creditor’s family. It is common 
ground that‘the mortgage debt though on the face of the documents the mortgagee 
was in each case a single member of the family, was really the property of the family. 
‘The only partition deed which has been put into Court is Ex. D-2, a registergdeuss 
document relating apparently ,only to the immovable properties of the creditor’s 
family and reciting that there has been an earlier division of the movables by means 
of entries in the accounts. Subsequent to this partition, it is clear that the debtors 
‘dealt with the present appellant as the person to whom the mortgage debt had 
been allotted and there were two settlements one in 1934 and the other in 1936, 
whereby the parties agreed as to the amount tHen due which at the last settlement 
was Rs. 1,000. The lower appellate Court has, to my mind quite rightly, repelled 
the contention that each of these settlements created a fresh debt due from the . 
debtors to the present appellant individually, in renewal of the previous debt due 
by them to the appellant’s uncle or the joint family of which he was a member. 
Apart from all other difficulties in the*way of this contention, it seems to me obvious 
that a mortgage can be created only by a registeréd instrument and these unregistered 
agreements between the parties as to the amount due, while they might estop the 
parties from denying the state of the accounts admitted in those settlements, cannot. 
create any fresh mortgage in supersession of the original mortgage Ex. D-1. The 
debt to be scaled down therefore is the mortgage Ex. D-1 and it seems to me apparent 
‘that this is an instrument in favour of Gopala Ayyangas. Unless it cah be shown 
that the mortgage has been transferred in some way known to law to the present 
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appellant, all that the appellant is entitled to is to receive the proceeds of the mort- 
gage when it is, realised. If he wishes to collect the debt, he must make the titular- 
mortgagee a party. ` $ ; 

There is a further complication due to the fact that there has been a partition 
in the respondent’s family since the last settlement. It appears that there has been 
no allotment either of this mortgage debt or of the hypotheca to any individual 
member of the family. That being so, it would follow that all the members of the- 
debtor family are jointly and severally liable under the mortgage and we are not 
concerned with any question as to the identity of the debtors, for there has been 
no renewal since Ex. D-1 was contracted. The explanation to section 8 of Act IV 
of.1938 only comes in, therefore, with reference to the relatichship of the parties. 
under Ex. D-r to the parties under the antecedent transactions. It is common : 
ground that the creditor under the two earlier documents was the appellane’s. 
grandfather, the then manager of the family, although hè does not purport to act 
as mantger. After his death the present mortgage Ex. D-1 was taken in favour 
of his son Gopala Ayyangar who was presumably the succeeding manager if not. 
the heir of his father. There is no difficulty in holding that Ex. D-1 was in favour 
of the same creditor as the preceding documents and that the debtors were the 
same. The chain of renewals is therefore complete and it seems to me that it makes 
no difference if, during the currency of the present debt, there has been any devolu- 
tion of the right to receive the proceeds’ by the partition in the creditor’s family 
or any conveyance of the mortgage by any registered instrument executed at that 
partition. Nor does it make any difference if there has been a division in the 
debtor’s family whereby all the mortgagors are liable as joint debtors, just as they 
were when the mortgage was executed. 

“ The only matter which requires attention in the lower appellate Court’s order 
arises from the passing of the Amending Act XV.of 1943. By reason of the new 
section 19-A enacted by the Amending Act, proceedings until then held under the- 
ruleg must now be deemgd to be unde? the Act itself and it is necessary that all. 
partigs who would be necessary partigs yn a guit, be impleaded in those proceedings, 
seeing that there is now a right to get a decree on the basis of the declaration on 
payment of the necessary court-fee. Seeing that this new Act will govern the pre- 


a : a à : 
sent appeal, it becomes necessary to have such an adjudication as will satisfy the 


‘provisions of that Act and may eventually lead to a decree. For this purpose, it 
is now necessary, though the rules did not require it, to implead all those persons who 
would be necessary parties to a suié on the mortgage. If Gopala Ayyangar is still 


- ‘alive and if his title to the mortgage has not devolved upon the appellant by any 


régistered instrument or on his heirs as a result of his death, he will obviously be 
a necessary party. It is also obviously necessary to implead the other mortgagors. 
and any other persons interested in the hypotheca. 

The ordtr of remand will be modified sa as to direct the trial Court to tmplead. 
all those parties who wotld be necessary for the trial of a suit on the mortgage ; 
and as a consequence of that amendment it is necessary to allow all parties to. 
adduce fresh evidence. In other respects the appeal is dismissed and the respondent. 
is entitled to hise costg in this Court. 

K.S. — Order modified.. 


[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Allahabad.) 
PRESENT :— VISCOUNT SANKEY, Lorp 'THANKERTON AND SIR MADHAVAN NAR. 


. Batey Krishna : .. Appellant” 


e 
v. š 


Parsotam Das and others ° 7 Respondents. 


Limitation Act (IX of 1908)9 Article 132—Charge op account of subrogation—Declaration of m a fore- 
closure decree in favour of subsequent morigagee—Suit to enforce the charge—Starting point of limitation. 


* P. C, Appeal No. 24 of 1943. r2th June, 1944, 


TI] BATEY KRISHNA V. PARSOTAM DAS. (P.C.). 991 


X, the owner of seven villages, mortgaged them to Y for Rs. 5,000 on r1th February, 1909, and 
the money became payable on roth February, 1912. On 27th July, 1910, X sold an eight annas 
share in four of the seven villages to A the brother of B the plaintiff who by a partition in his family 
became the owner of a seven annas share ih the said villages. On 12th March, 1915, X executed a 
mortgage of the remaining eight annas share of the four villages mentioned above and of the three 
entire villages in favour of the defendants. Y instituted a suit on his mortgage of 11th February 
1909, and obtained on 24th July, 1915% a decree for sale in respect of the properties mortgaged to. 
him. In order to save the properties from being sold in execution, the plaintiff paid Y on 1gth June, 
1917, the decretal sum of Rs. 6,151-13-0. On 22nd June, 1915, X had executed a mortgage of the 
above properties in favour of one G and the plaintiff redeemed this mortgage by paying Rs. 4,552 
on grd April, 1917. On that day, X executed a further mortgage in favour of a benamidar of the 
plaintiff. . 

In a suit by the defendants as subsequent mortgagees for foreclosure, a charge was declared in 
favour of the plaintiff in respect of the two payments aforesaid made by him to the extent to which 
he had a priority over the defendants. Ina suit by the plaintiff filed within twelve years of the: 
decree but beyond twelve years of the payments by him, 

Held, that - the plaintiff by making the two payments (on sgth June, 1 917 and grd April, 1917 
respectively to discharge the earlier mortgages) had subrogated himself tothe rights of the mort. 
gagees whom he paid off, and the rights which he had thus obtained became merged in the decree 
in the foreclosure suit and in the circumstances the charge in favour of the plaintiff must be held 
to have been created by the final decree in the foreclosure suit and the suit to enforce that charge 
filed within twelve years of that decree was within time. . 

W. Wallach for Appellant. ° : 
C. S. Rewcastle, K.C. and $. P. Khambatta for Respondents. ga 4 
Their Lordships’ Judgment was delivered by : 


SIR Mapuavan Nair.—This is an appeal from a decree of the High Court 
of Judicature at Allahabad dated 1st April, 1937, which affirmed a decree of the 
Court of the Subordinate Judge of Cawnpore dated 5th September, 1 932, dismissing 
the plaintiff’s suit. The plaintiff died during the pendency of the appeal in the 
High Court, and by an order of the Court, his son, the aj¥pellant before the Board, 
was brought on the recerd as the plaintiff-appellant in his place. The suit, out 
of which the appeal arises, was brought by the plaintiff to recover a sum of 
Rs. 45,765-6-3 as a charge against the properties specified in the plaint in the cir- 
cumstances mentioned below. ‘The sole question for decision is whether the suit 
is barred by limitation. The provision of the Limitation Act (IX of 1908) 
applicable,'is Article 132, which prescribes a period of “ twelve years ” fot a suit 
“to enforce payment of money charged upon immovable property,” and time 
begins to run “ when the money sued for becomes due.” The facts necessary 
for the disposal of the appeal may be briefly stated :—The properties in the suit 
numbering seven villages, belonged to one Mt Baktawar Begum. On 11th Feb- 
ruary, 1909, she mortgaged them for Rs. 5,000 to Syed Abid Husain. The mon Venus 
became payable by her on roth February, 1912. On 27th July, 1810, she sold 
an eight annas share in four of the seven villages to Indar Prasad, the brother of 
the plaintiff, Jagmohan Das. By a partition of the joint family property of the 
plaintiff’s family, the plaintiff became theeowner of a seven annas*shafe in the 
said villages. a 

On rath March, 1915, Mt. Baktawar Begum executed a mortgage of the 
remaining eight annas share of the four villages mentioned above, and of the three 
entire villages in favour of Parsotam Das, defendant-respondeht 1, And Jugal Kishore, . 
the father of defendant-respondent 2. Syed Abid Husain instituted a suit on his 
mortgage of 11th February, 1909, and obtained on 24th July, 1915, a decree for 
sale in respect of the properties mortgaged to him. In order to save them from 
being sold in execution of the decree, the plaintiff paid Abid Husain on 19th June, 
1917, the decretal sum of Rs. 6,151-13-0. Op 22nd June, 1915, Mt. Baktawar- 
Begum had executed a mortgage ‘of the above properties in favour of Ganga Dhar. 
and Gobardhan Das. The money under the bond became due ọn 21st June, 1918, 
The plaintiff redeemed this mortgage by paying the mortgagees Rs. 4,552 on grd 
April,.1g17. On that date Mt. Baktawar executed a further mortgage in favour 
of one Girdharilal who was a benamidar for the plaintiff. The dispute between the 
parties to the suit now under appeal relates to the two sums paid by the plaintiff 

to Abid Husain, and Ganga Dhar, and Gobardhan Das, respectively. Jugal Kishorg 
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and Parsotam Das (father of defendant 2, and defendant 1) as subsequent mort- 
gagees instituted in the Court of the Subordinate Judge of Mohanlalgang, Lucknow, 
Suit No. 13/39 of 1927, for foreclosure on the basis of the mortgage dated 12th 
March, 1915, and three other deeds which had been executed by Mt. Baktawar 
Begum mortgaging the properties in the seven villages referred to above. Jagmohan 
Das, the plaintiff in the present suit and his brother Indar Prasad were defendants 3 
and 4 in the said suit. Issue 3 in the suit was, “To what extent are defendants 3 
and 4 entitled to priority against the deeds in suit?” The Subordinate Judge 
decided the suit in favour of the plaintiffs. The judgment concluded as follows : 


“ The foreclosure will be subject to a declaration of the following rights and charges of defendant 
g in respect of which he has a priority over the plaintiffs. . 


(B) A charge of Rs. 6,1 51-13-0 or for such lesser amount if any as may be found due tg 
re defendant 3, in respect of the deed dated srd April, 1917. A 


(©) A charge offs. 4,552, or for such lesser amount if any as may be found due to defendant 3 
in respect of the deed dated grd April, 1917. 


Charges (B) and (C) operate in respect of 16 annas share in three villages, 8 annas share in four 
villages and one house, the entire property covered by plaintiffs’ first three deeds. Charge (C) has 
priority in respect of the and and grd deeds of the plaintiffs, but not in respect of the first deed.” 

. A decree in accordance with the judgment of the Subordinate Judge was passed 
e © on 27th May, 1927. An appeal from the said decree was dismissed by the Chief 
Court of Oudh on 26th April, 1928. An appeal from the decree of the Chief Court 
was dismissed by the Privy Council on goth April, 1931. Having obtained his 
rights judicially determined and safeguarded, the plaintiff, as already mentioned, 
instituted on 31st July, 1931, the suit out of which this appeal arises for the sums 
due to him which then amounted to Rs. 45,775-2-3 by the sale of the mortgaged 
properties, impleading ag defendant 1, Parsotam Das (decree-holder 2 in the fore- 
closure suit), and defendant 2, Devandra Nath (the son of decree-holder 1). The 
other defendants were the heirs of Mt. Baktawar Begun? who had died and the 
subsequent transferees of Some of the mortgaged properties. In paragraph 12 of 
the plaint, the plaintiff stated that “ the cause of action for the suit arose on goth 
April; 1931, the date of the Privy Council decision.” The contesting defendants 
(respondents) raised various defences of which the only one with which the Board 
“ is now concerned was that the suit is time-barred. On this question, with respect 
to which issue 3 in the suit “Is the suit barred by limitation ” was frafhed, the 
Courts in India held that the 12 years’ period of limitation prescribed by law for 
the enforcement of a charge expired before the suit was filed on g1st-July, 1931, 
and that it is therefore barred by time. It is not necessary for the purposes of this 
wae peal to exgmine the reasoning of the learned Judges as to when exactly the time 
began to run, whether from the time whefi the money became due under the mort- 
gage bonds, or from the dates of payments made by the plaintiff, as in either case 
the perigd had expired ; and further, the question in this particular form was not 
presented for theig Lordships’ consideration ; "nor does it arise in the view that they 
. take of the ground on which their decision in this case should be based. The 
position taken up by the plaintiff*in the plaint, that the cause of action for the 
recovery of the amount by enforcement of the charge accrued to him on the date 
- “ on which their Lordships of the Privy Council delivered their judgment in the 
appeal, z.¢., 20th April, 1931, was not maintained by him before the High Court, 
where it was contended on his behalf, relying on clause (2) of section 20, Limitation 
Act, that the suit is within time “ because of @ertain payments alleged to have been 
appropriated by the defendants during their possession.” Section 20, clause (2) 
Limitation Act, is as follows : 7 i 
4 “ Where mortgaged land is in possession ọf the mortgagee the receipts of rent or produce of such 
land shall be deemed toe payment for the purpose of sub-section (1),”— 
which deals with “ the effect of payment of interest as such or part payment of 
principal ’ "before the expiration of the period of limitation. The learned Judges 
refused permission to the plaintiff to raise this ground as it was a new one raised 
for the first time in appeal, and required for its decision investigation of new facts. 
dt may bestated that their Lordships have not been able to appreciate the signifi-, 


qua 
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cance of this new point raised by the plaintiff-appellant, but it is not necessary for 
them to consider it or the question whether or not the High Court was right in 
refusing him permission to raise it as Mr. Wallach, his learned counsel, does not 
now press it before the Board, his sole argument being that a charge was created 
in favour of the plaintiff by the decree passed by the Subordinate Judge of Mohanlal- 
gang in suit No. 13/39 (the suit fdr foreclosure) on 27th May, 1927, and the present 
suit having been instituted on 31st July, 1931, is well within the 12 years’ perio 
of limitation. It was also contendéd *before the High Court “ that a charge had 
been created in favour of the plaintiff by virtue of the judgment passed by the 
learned Subordinate Judge of Lucknow,” but the contention was rejected, the 
learned Judges stating amongst other things that the effect of the decision of the: 
Subordinate Judge was merely that “he declared that the plaintiff has a right 
tg recover the amount due by enforcing his claim in a separate suit.” The short. 
question for their Lordships to consider is whether the decree passed by the Sub- 
ordinate Judge created a charge in favour of the plaintiff, for, ifft created a charge, 
it is not disputed that the suit is intime. Mr. Rewcastle, the learned counsel for 
the respondents, has argued that the decree only declared a charge which had 
existed before, but did not create one. Their Lordships are unable to accept 
this argument. Attention has already been drawa to the concluding portion of 
the Subordinate Judge’s judgment in the foreclosure suit. Incorporating , this 
portion in it (seee para 2), a preliminary decree fot foreclosure in the usual form 
prescribed under Order 34, rule 2, Civil Procedure Code, was passed and it stated : 
“ if the decretal amount with costs is not paid within six months, i.e., on or before 27th November; 
1927, the one anna share will be sold and the defendants shall be debarred from all rights 
to redeem the property...” ; 
This must have been followed subsequently by a final decree, though it has not 
been filed, for it is admitted that the respondents have bfen and are in possession 
of the properties. The plaintiff by making the two payments mentioned above 
had subrogated himself to the rights of the mortgagees whom he paid off, and the 
rights which he had thus obtained became merged in the decree passed by the 
Subordinate Judge in the foreclosure suit. *Im the circumstances, it is clear to, their 
Lordships that the rights which the defendants have obtaiifed can only be subject 
to the qualification of the rights of the plaintiff, t.¢, a Charge in favour of the plaintiff 
must be held to have been created by the final decree in Suit No. 13/39 of 1927. 
That this should be the normal construction of the final decree is not denied, and” 
their Lordships think rightly, by the learned counsel for the respondents. Viewed 
in this light, it is not disputed that the present suit to enforce the charge is within 


time. In the result their Lordships will humbly advise His Majesty that this appeal a 


should be allowed and that the appellans should be given a decree af prayed for, 
with costs throughout. 
Solicitors for Appellant: T. L. Wilson @ Co.. 
Solicitors for Respondents : Harold SheShard. . 
K. S. 0 — , Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice HorwiLL. ? , 


Ponnambala Chettiar ; .. LPetitioner*® 
v. 
Sriramulu Chettiar i .. Respondent. 


Madras Debt Conciliation Act (XI of 1936), sections 4 and 2 5—Application under section 4A—Stay of sale— 
Abolition of Board—Notification directing Board to adjourn casas sine die —Duty of Court to adjourn sale— 
Question whether debtor was an agriculturist—-Whether material. 

In execution of his decree the respondent sought to bring the property gf the pétitioner to sale 
and the sale was ordered. Two days befgre the sale was to take place the petitioner put in an appli- 
cation under section 4 of the Madras Debt Conciliation Act, and on the date of sale drew the attention 
of the executing Court to the fact that he had diled an application afid asked the Court to stay the 
sale under section 25 of the Act. It was contended that as the Board was dissolved at a later date 
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the application should be taken to have been dismissed. It was also argued that the Board was not 
properly constituted at the time when the application was received because by a notification the 
Government had ordered that the applications should be adjourned sine die, 


Held, that the dissolution of the Board did not amount to a dismissal of the application, that the 
notification did not affect the constitution of the Board, and that the executing Court was bound to 
Stay the sale under section 25 of the Act. 8 


Held further, that in such an application the question whether the petitioner was an agriculturist 
‘or not was a matter to be considered by the Bogrd andi han had nothing to do with the disposal of 
the application under section 25 of the Act. 2 
Petition under section 115 of Act V of 7308 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Cuddalore, 
dated the 6th day of September, 1943, and made in E. A. No. 121 of 1943, in E. P. 
No. 104 of 1942 in S. G. No. 146 of 1940. 


M. Panchapakesa Atyar for Petitioner. : 
K: S. Champaltsa Aiyangar and Srinivasan and Srinivasan for Respondent. 
The Court delivered the following 


JupGMenr.—The petitioner was the first defendant in §. C. No. 146 of 1940, 

on the file of the Subordinate Judge of Cuddalore. In execution of his decree, 

3 the.respondent sought to bring the property of the petiticner to sale; and sale 
ə was-ordered. Two days before the sale was due to take place, the petitioner put 
"in an application under sectioh 4 of the -Madras Debt Conciliation Act; and on 
the date of sale, drew the attention of the executing Court to the fact that he had 
filed an application and asked the Court to stay the sale under section 25 of the 
Act. The lower Court dismissed his application on various grounds. Prima facie 

the Court is bound to stay the application under section 25 of the Act if a petition 

is pending before the Board under section 4. It was contended by Mr. K. S. 
Champakesa Ayyangar, the learned advocate for the respondent, that the petitioner 

is not an agriculturist. Section 25, however, makes no reference to agriculturists 


at all. It says that: à 
“ When an application has been made to a Board under section 4 any suit or other proceedings 
H ‘ . shall not be proceeded wéth® 


Whether the petitioner Js an agriculturist or not is a matter to be considered by the 
o Board; and there can be no doubt that a petition was pending before the Board. 


. It was next argued that the Board as and from 14th December, 1943, was 
dissolved ; and that as there was no Board existing, the execution proceeding 
should not be stayed. Section 25 says that any proceeding before a civil Court 
shall not be proceeded with until the Beard has dismissed the application; and 

me the dissolution of the Board does not amount to a dismissal of the application, This 
question came up before Byers, J., in V&hidunnissa Saheb v. Mahaboob Alit. I res- 
pectfully agree with his conclusion that, in such circumstances, it cannot be said 
that the Board has dismissed the application. 


The third asgument is that by a notification of 8th May, 1943, the Government 
ordered the Board to take on file any applications that might be made, but ordered 
it to adjourn those applications sine die. It is therefore argued that the Board at 
the trme when it, entestained this application was not a properly constituted Board 

- * to which section 25 could apply. It is conceded that prior to 8th May, 1943, the 
Board was a properly constituted Board and that it continued as such up to the 
date of dissolution on 14th December, 1943. The direction of the Government 
on 8th May, 1943 was an executive one ordering the Board not to proceed with 
any new petitions but to adjourn them sine die. None of the powers of the Board 
were taken away on 8th May, 1943; and the fact that the Board was to adjourn 

* the petition, sine die, which power it had in any event, could not affect the consti- 
tution of the Board. 

* Section 17 of the Act says: uf 4 


“ If no amicable settlement is arrived at under sub-section (1) of section 14, within twelve months 
from the date of the application under section 4, the Board shall dismiss the application.” 
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That does not, however, mean that after twelve months the application becomes 
automatically dismissed. It is a mandatory direction to the Board which it is 
bound to carry out; but the dismissal has to be made by the Board; and the 
‘dismissal is a judicial act. ° 

The petition is therefore allowed and the lower Court ordered to stay the 
‘sale of the petitioner’s lands until the petition before the Debt Conciliation Board 
has been dismissed. The petitioner is entitled to his costs in this Court and in 
‘the lower Court. 

B.V.V. ; ——— Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice HORWILIL. 


Jennakuti Annamma Pahan 
= Oe j | a 4 ; 
Kandavalli Kanakamma .. Respondent. 


Madras Village Courts Act (I of 1889), section 73—Scope—Suit in Panchayat Court—Finding ‘that suit 
was not barred by limitation—Contrary finding by District Munsiff on petition under section 73 on the evidence 
— District Munsiff has no jurisdiction’ to interfere. ` 

Under section 73 of the Village Courts Act the District Wunsiff can interfere only on one of the 
‘grounds mentioned therein. He is not at liberty to re-consider the evidence as if he were a Court of e 
Appeal and to interfere in revision because he comes to a conélusion on a question of fact (such as, ` 
a plea of limitation) different from that of the Panchayat Court. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Ellore in O. P. 
No. 3 of 1942. 


B. V. Viswanatha Aiyar and D. Munikanniah, for Petitioner. 
Respondent not represented. 
The Court delivered the following 


JupcMENT.—A suit was brought in the Panchayat Qourt of Ellore for Rs. 50 
agreed to be paid by the defendant in liew of a nagaram. A question of limitation 
was raised which was considered by the Panchayat Courts which came to the con- 
clusion on the evidence adduced that the suit was not barred by limitation.» On a 
petition,under section 73 of the Madras Village Courts Act, the learned District ° 
Munsiff discussed at some length in paragraph 5 of his judgment the evidence 
relating to the question of limitation and held that on the evidence the suit was barred 


by limitation. He then went on to say: 6 
“I find that the Panchayat Court has exercised jurisdiction not vested by law and has acted 
illegally and with material irregularity and the decree is clearly unjust ;” 6 e =v” 


that is to say, he allowed the petition on all the grounds set out in the second and 
third classifications found in section 73. The Panchayat, Court certainly did not 
act unjustly, illegally, or with matgrial igregularity, or without jerisdjction, in 
‘considering the evidence on the question of limitation and coming to the conclusion 
that the suit was not barred by time. 4 


Although verbally it is true, as the learned District Munsiff has said, that 
there is no definite finding in the judgment’of the Panchayat @ourt that the suit 
was in time, it is quite clear that the Panchayat Court considered this matter and 
‘came to the conclusion that the suit was within time. 


The District Munsiff can interfete under section 73 only on one of the grounds 
mentioned therein. He is not at liberty to reconsider the evidence as if he were 
a Court of Appeal and to interfere in revisiog because he comes to a conclusion 
‘on a question of fact different from that of the Panchayat Court. 


The petition is allowed, the order of the lower Court set gside, dnd the decree 
of the Panchayat Court restored. The petitioner is entitled to her costs in „this 
Court and in the lower Court. | e j 


V.P.S. Na Petition allowed. 





* Cc. R. P. No. 1091 of 1943. l gth August, 1944. 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. ; 
PRESENT :—-SIR ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. JUSTICE: 
WADSWORTH. : 


P. Ammaniamma ° .. Appellant* 
U. ‘ f 
Pattikonda Muddappa (died) and others ° .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 2 (3)—Prohibition against recognition of uncertified 
payments or adjustment—Applicability to cases of full as well as partial discharge of decree. 

The prohibition (under Order 21, rule 2 (3) of the Civil Procedure Code) of the recognition 
of any uncertified payment or adjustment applies just as much to a total discharge asto a partial dis- 
charge of the decree. s 

Appeal against the order of the Court of the Subordinate Judge, Chittoor, 


dated roth November, 1942 and made in E. P. No. 101 of 1941 in O. 5. No. 35 @f 
e ii e 


1934. . d 

S. V. Venugopalachari for Appellant. 

B. C. Seshachala Aiyar for Respondents. 

The Judgment of the Court was delivered by l 

Wadsworth, 7.—This appeal arises out cf a decrecon a promissory note executed. 
by defendants 1, 3,4, 5, and 6, The decree was passed on the 7th March, 1935, 
for a sum of Rs. 11,668-10-6 together with Rs. 1,292-11-0 as costs. There were 
ten defendants in all, the other defendants being the sons of the executants. During 
the years 1935 and 1936 sums totalling Rs. 3,250 were paid towards the decree 
and are credited in the present execution petition which was filed on the gth August,, 
1941. The balance claimed amounting to Rs. 1,3682-9-6 was sought as against 
defendants 1 to 3 aloneg The execution was resisted on. the basis of a story of 
payment made to the fifth defendant who is alleged to have satisfied the decree, 
though no such satisfaction was recorded ; and it is alleged that the decree-holder 
is now executing the decree at the instancesof the fifth defendant. ‘The main question. 
is whether it is open to the appellant to put forward such a contention having regard. 
to the’terms of Order a1, rule 2 of tHe Codé of Civil Procedure. Order 21, rule: 
2-(3) states that “ a payment or adjustment, which has not been certified or recorded 
as aforesaid, shall not be recognited by any Court executing the decree.” In 
substance the appellant is seeking to put forward an uncertified adjustmerft of the 
decree. We have not been referred to any authority for the view to which the: 
lower Court refers that the Court should inquire into the matter when the plea is. 
that the decree has been completely discharged ‘and there is no executable decree 


ain existence. , It seems to us apparent that the prohibition of the recognition of 


any uncertified payment or adjustment applies just as much to a total discharge 
as to a partial discharge: In this view we do not think it necessary to go into the: 
evidence which the lower Court has taken, and we dismiss the appeal with costs. 
e . . 
K.S. e a Appeal dismissed.. 


IN THE HIGH COURT». OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LJONEL Leacu, Chief Justice AND Mr. JUSTICE: 
SHAHABUDDIN. g 
Ismail Abdulla Sait .. Petitioner} (Accused). 


_ Madras Prevention of Adulteration Act (IIT of 1918), sectipn 12(2)—Charge of adulteration of coffee powder 
— Mixture of other goods proved—Acquittal of ped One for destruction of goods seized—Validity. 

The petitioner was charged before the First Class Bench of Magistrates under section 5 (1) (b) 
of the Madras Prevention of Adulteration Act, 1918, read wth rule 40 (b) of the rules framed thereunder: 
with having mixed fifty per cent. of mahua flower, coffee, husk and cereal with coffee prepared by him.. 
Tt was said that on the label on the packets which were seized by the Health Officer appeared the 
words ‘ coffee powder fifty per cent. Indian chicory fifty per cent.” The petitioner was acquitted. 
of the charge of selling adulterated coffee but the goods seize@ were ordered by the Magistrate to be. 
e a a maa 


* A, A. O. No. 156 of 1943. | 13th October, 1944. 


t Cr. R. C. No. 333 of 1944. PAR 
(Cr R- P. No. 317 of 1944). Ea grd August, 1944 
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destroyed under section 12 (2) of the Act. The Provincial Government did not prefer an appeal 
against the acquittal, and the only question raised was whether the order for the destruction of the 
goods was lawfully passed. ; 


Held, that the goods seized were adulterated within the meaning of the Madras Prevention of 
Adulteration Act and the order for their destruction was a lawful one. e 
Petition under sections 435 gnd 439 of the Criminal Procedure Code, 1898,. 
praying that the High Court will be pleased to revise the judgment of the Court 
of Session of the Cudappah division in C, A. No. 55 of 1943, preferred against 
the judgment of the Court of the First Class Bench of Magistrates, Gudappah in 
B. G. No. 65 of 1943. l 
V. Rajagopala Mudaliar for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
e The Order of the Court was made by 


The Chief. Justice—Fhe petitioner was charged before the First Class Bench of 
Magistrates, Cudappah, under section 5 (1) (b) of the Madras Prevention of Adul- 
teration Act, 1918, read with rule 40 (b) of the rules framed thereunder with having 
mixed fifty per cent. of mahua flower, coffee husk and cereal with coffee prepared 
by him. It was said that on the label on the packets which were seized by ‘the 
Health Officer appear the words: “ Coffee powdes 50 per cent., Indian Chicory 
50 per cent.” It was argued that mahua flowers are known as Indian Chicory. , 
As pointed out by the Sessions Judge on: appeal, even if this be so, we.express no 
opinion on the point—there was still adulteration because cf the admixture of 
coffee husk and cereal. The petitioner was convicted by the Magistrate of the 
charge of selling adulterated coffee and the goods seized were ordered to be des- 
troyed under the provisions of section 12 (2) of the Act. The convjction was on 
appeal set aside by the Sessions Judge who however concyyred in the order for the 
destruction of the goods. The Provincial Government has not preferred an appeal 
against the acquittal and the finding that the petitioner had not committed the 
offence of selling adulterated coffee must be accepted. 


The only question which has been. argued for the ‘petitioner is whether the 
order for the destruction of the goods was lawfully passed. Jt was suggested by the 
learned advocate for the petitioner that as the rules under the Act do not deal with 
the destruction of goods seized there was no power in the Court to pass an order e 
for destruction. The learned advocate has overlooked entirely the provisions of 
section 12 (2) of the Act, which says that whether or not a complaint is laid before 
a Magistrate of any offence under the Indian Penal Code, or under the Act, if it 
appears to the Magistrate on taking the evidence that an article is adulterated or 
other than what it purports or is represented to be, he may inter alia order the artiele =r 
to be destroyed. ‘That the goods seized" were adulterated within the meaning of 
the Act is quite clear and the order for the destruction is not only a lawful one but 
is a very proper one. P , 

The petition is dismissed. ° 

B.V.V. —— e Petition dismissed.. 

IN THE HIGH COURT OF JURICATURE AT MADRAS. , 


e 
PRESENT :—SIR ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. Justice. ~ 
SHAHABUDDIN. | j 


Madrasai Bakiath Us-Salihath, Vellore, a Society managed by a 

governing body of 20 members by Messrs. P. Abdul Khader 

Sahib and others . .. Appellants* 
l 2. 
T. K. Elumalai Chetti ° © .. Respondent. 


Rults relating to Legal Practitioners’ Ples—Rules 34 and 31 (1) and (2)—Costs decreed in sut—Petition: 
to execute costs portion of relief—Fee allowable on execution petition one-fourth of the fee allowable on amount 
marked as costs. 


r ns eS An, 


* L. P. A. No. 79 of 1943. roth October, 1944. 
43 
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Under rule 34. of the Rules relating to Legal Practitioners, the fee for practitioners appearing 
in execution petitions in small cause or original suits shall be one-fourth of the fee allowable on the 
amount or value of the relief granted by the decree as,calculated under rule 31 irrespective of the 
mumber of such petitions. 


Where there were two reliefs granted, one for giving possession to the plaintiff and another for 
payment of costs to him, the fee allowable on an applicatjon to execute the second relief will be 
-only one-fourth of the fee permissible on the amount marked as costs. 

Appeal under clause 15 of the Letters Patent from the judgment of Kuppu- 
swami Ayyar, J., dated 30th September, 1943, and passed in A. A. O. No. 595 of 
1943, preferred to the High Court against the order of the Court of the Subordinate 

Judge, Chingleput, dated 13th March, 1943, and made’in E. A. No. 38 of 1943 in 
O, S. No. 160 of 1940. i 


T. E. Ramabhadrachariar for Appellant. 
C. S. Swaminathan, for Respondent. | 
The Judgmen® of the Court was delivered by 


The Chief Justice—There is no substance in this appeal. The appellant 
-obtained a decree declaring that he was the owner of certain immovable properties. 
These were in the possession of a receiver and on the decree being passed the receiver 
put him in possession. The degree also directed that the defendant should pay by 
way, of costs the sum of Rs. 926-13-0. An application was filed for the execution 
of this’ part, of the decree and it*was contended by the appellant that he was entitled 
to have as the fee allowed to his pleader for the execution petition a sum of 
Rs. 212-8-0, being one-fourth of Rs. 850 which was the amount allowed for the 
pleader‘s fee in the suit. The Subordinate Judge held that under rule 34 he was 
only entitled to one-fourth of the fee allowable on Rs. 926-13-0. Under rule 31 (1) 
that fee was Rs. 46-8-0, and one-fourth came to Rs. 11-10-0. This decision was 
upheld by Kuppuswamt Ayyar, J., and the appellant has now appealed under 
‘clause 15 of the Letters Patent. - i 

Rule 34 of the. Rules relating to the legal practitioners states that the fee for 
practitioners appearing if execution petitions in small cause or original suits shall 
be orfe-fourth of the fee allowable orf the amount or value of the relief granted by 
the decree as calculated’ under rule 31 (i) and (i), irrespective of the number of 


e execution petitions. By the dectee the plaintiff was granted two reliefs. The 


first was that the receiver who was in possession of the properties shoulf put the 
plaintiff in possession. The second was that the first defendant should pay the 
plaintiff Rs. 926-13-0 for the costs of the suit and bear his own amounting to 
Rs. 155-12-0. The execution petition was filed to enforce this second relief, and 


-~ ugder rule 34 the fee allowable was one-fourth of the fee allowable on Rs. 926-13-0.' 


The appeal is dismissed with costs. 
K.C. — Appeal dismissed. 
IN THE HIGH COURT OF JUBICATURE AT MADRAS. 7 
PRESENT :—-Mr. Justice WADSWORTH AND Mr. Justice PATANJALI SASTRI, 


Moidin Bacha Rowther and another .. Appellants* 
l i U. . . 
- ~ 1. S. Chidambaram Pillai .. Respondent. 


ae 


Madras Agriculturists’ Relief Act (IV of 1938), section 19—Trial Court's decree superseded in appeal— 
Application under section 19 wrongly made to trial Court—Fresh application to appellate Court—Limitation Act 
(LX of 1908), section 14—Applicability—Civil Procedure Code (V of 1908), Order 41, rule 14. 

When the trial Court’s decree has been superseded: by an appellate decree passed after Madras 
Act IV of 1938 came into force, no application under section 19 will lie to the trial Court to scale 
-down the trial Court’s decree. And the fact that the debtor had no notice of the appeal is immaterial. 


In such a case the mere fact that the judgment-debtors have erroneously prosecuted proceedings 
for scaling down the dec®ee debt in the wrong Court, namely, the trial Court, is no ground for applying 
section 14 of the Limitation Act so as to enable them to mde the appellate Court for scaling down 
the decree débt. ý e 





*A. A. O. No. 586 of 1943 and C. M. P. Nos. 24th August, %944. 
3518, 3519,,3791 and 3792 of 1943. , 2 
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When an appeal is filed and the only respondents to the appeal are persons who have allowed 
the proceedings in the trial Court to go on ex parte it is undesirable to apply the proviso to rule 14 of 
Order 41, of the Civil Procedure Code without an attempt to serve at least one of tht respondents. 

Appeal against the order of the Court of the Subordinate Judge, Tinnevelly, 
dated 7th July, 1943, and made in I. A. No. 680 of 1942 in O. S. No. 59 of 1934, 
etc. 7 

G. R. Fagadisan for T. E. Venkatarama Aiyar for Appellants. 

B. Pocker and K. T. M. Ahmed Ibrahim’ for Respondent. 

The Judgment of the Court was delivered by. 


Wadsworth, J.—The appellants, who are also the petitioners in the Civil 
Miscellaneous Petitions, were indebted to the respondent under a promissory note 
of 1928. The respondent filed a suit and in February, 1935, obtained an ex parte 
de@ree. He appealed against the decree seeking a charge in respect of the amount 
declared due. “In that appeal the judgment-debtors vere not gerved with notice 
although they were the sole respondents, the Court having apparently dispensed 
with the service of notice under the provisions of the proviso to Order 41, rule 14 
of the Code of Civil Procedure read with Appellate Side Rules12-A (17). In our 
opinion when an appeal is filed and the only respondents to that appeal are persons 
who have allowed the proceedings in the trial Court to go on ex parte it is undesirable 
to apply the proviso to rule 14 of Order 41, of the Civil Procedure Code without 
an attempt to serve at least one of those respondents. The appeal against the 
decree was, however, heard in the absence of the respondents thereto and it was 
dismissed ; so that on the face of it, it would appear that the debtors suffered no 
harm by reason of the hearing of the appeal ex parte. 

The matter was, however, complicated by the fact that the appeal resulted 
in a decree of the High Court dated 28th July, 1939, whereag,Madras Act IV of 1938 
giving a right to judgment debtors under section 19 to apply for the scaling down 
of a decree, came into force on the 22nd of March, 1938. ‘The debtors took no 
action to secure the benefits of Act IV of 1938, until in 194.2, the decree-holder sought 
to execute the High Court’s decree. Thereupon, the debtors, instead of moving 
the High Court, started proceedings in the trial Court under section 19 of Act IV 
of 1938 to scale down the decree. The trial Judge held on 7th July, 1943, that 
in view of the passing of the High Court’s decret after Act IV of 1938 came into 


force, he had no jurisdiction under section 19 to scale down the decree debt. There-, 


upon the debtors filed the present appeal, C. M. A. No. 586 of 1943 and on the 25th 
August, 1943, they also filed an application in this Court, C. M. P. No. 3519 of 
1943, to rehear Appeal No. 199 of 1936 in order to give them an opportunity to 
urge in the rehearing of the appeal their claim to relief under Act JV of 1936. 
C. M. P. No. 3518 of 1943 has also been fifed at the same time to excuse the delay 
in filing C. M. P. No. 3519 of 1943. By way of supplementing their application 
for the hearing of the appeal against the decree, they subsequently filed G. M. P. 
No. 3791 of 1943 which is a petition for scaling down the debt and Â. M. P. No. 
3792 of 1943 which is a petition for stay of proceedings. 

It was held by this Bench in Ramaswami Odayar v. Ramanathan Chettiar, that 
section 19 of Madras Act IV of 1938 has ne application to decrees passed after 
the Act came into force and that the same rule applied to decrees iñ appeal of which 
the affected party has had notice. Our recollection is that this observation regarding 
notice was inserted because we did not then wish to prejudge the case which might 
arise of an appeal dismissed under Order 41, rule 11, of the Civil Procedure Code 
without any opportunity being given to the debtors to appear and contest. ‘There 
is a later judgment of one of us ip Palani Mudaliar v. Athiappa Goundan® , in which 


it was held that an application under sectign 19 to scale down the trial Court’s , 


decree passed before the commencement of Act IV _ couldgnot bé entertained 
when there was an appellate decree passed after Act IV came into force, even 
thouglt the debtor seeking relief had no nctice of the appeal. It seems to us now 
to be well settled that when the trial Court’s decree has been superseded by an 





* 
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appellate decree passed after Act IV came into force, no application under section Ig 
will lie to the trial Court to scale down the trial Court’s decree. It follows that. 
C. M. A. No. 586 of 1943 has to be dismissed with costs. 

It remains to be,considered whether the debtors can succeed in their application 
to rehear the appeal against the decree in the suit. Section 5 of the Limitation 
Act has not been made applicable to proceedings under rule 21 of Order 41 of 
the Civil Procedure Code. If, therefore, the applicants are to succeed they must 
succeed by virtue of section 14 of the Limitation Act. It is contended that as 
soon as the applicants knew of the appellate decree, they prosecuted a proceeding, 
which though it has now been found to be a wrong proceeding, was at any rate 
prosecuted in good faith in order to get the decree scaled down, and that when they 
apply now to have the appeal against the decree reheard, the relief which they seek 
is substantially the same relief namely to get the decree scaled down. This cgn-. 
tention involves the reading gf section 14 in a somewhat liberal way ; for undoubtedly 
the relief sought infhe application under section 19 is not precisely the same as the- 
relief sought in the application to rehear the appeal. The only relief in terms. 
stated in the latter application was the relief of the rehearing of the appeal, though 
doubtless the object with which the petitioners sought to get the appeal reheard 
was to obtain an opportunity to raise the same contentions as those which they 
had. unsuccessfully raised in the abortive proceedings under section 19. Our 
attention has been’ drawn to a tlecision of.King, J., in Vaithilinga Naidu v. Narayana- 
swami Naidu’, wherein a very liberal construction of the phrase “the same relief’ 
in section 14 has been adopted. But it does not appear that the attention of the 
learned Judge was drawn to the decision of the Privy Council in Magbal Ahmed v. 
Onkar Pratap Narain Singh®. In that case their Lordships had to deal with an 
application for a final decree in a mortgage suit in which the applicants sought 
under section 14 of the “Limitation Act to take advantage of the time spent in an 
erroneous proceeding to execute the preliminary décree. «Their Lordships observe : 


Bae | i$ impossible to say, apart from any othey objection, that the application to obtain execution 
under the preliminary decree was an application for the same relief as the application to the Court 


for a fipal mortgage decree for sale in the suit. è ə 
That being so, it is not pegmissible, on the basis of section 14, in computing the period of limitation 


prescribed, to exclude that particular period.” l 

Now it may well have been argued before their Lordships that substantially the relief 
sought in seeking to execute the preliminary decree was the same relief as that: 
sought in applying for a final decree for sale, namely, the realisation of the amount 
due under the mortgage decree. Nevertheless their Lordships held that it was not 

possible to apply section 14 because the relief of final decree for sale was not the- 
same as the gelief sought by way of execution of the preliminary decree. It seems. 
to us therefore in the light of the decision of their Lordships that we are unable to. 
construe the words “ the same relief ” in section 14 in any liberal sense, so as to look 

not to the precise relief sought in the proceegings, but to the ultimate object with 

which that relie& is sought. 

In this view we must hold that the petitioners in C. M. P. Nos. 3 518 and 3519: 
are not entitled to the benefit of section 14 in respect of the time spent in the abortive 
proceedings under section 19 of Act FV. C. M. P. No. 3518, 3791 and 3792 must. 
therefore be dismissed with costs in C. M. P. No. 3518 of 1943. 

B.V.V.. | —— Appeal and petitions dismissed.. 

IN THE HIGH COURT OF JUDICATURE AT: MADRAS. 
: PRESENT : MR. JusticE HORwILL. 
The British India Steam Navigation Co., Ltd., by their local agents, 


Messrs. Madura Co., Ltd., Nêgapatam  » .. Appellant* 
: . U. ® 
Sandana Adaikalanf and another 3 7 .. Respondents. 
*Maritime Law— Loading of T in harbour—How far paft of maritime“adventure—Boat engaged for loading- 
goods—Unlawful detention after usubl hours loading not being completed—Squall forcing the master of “the ship 


943) 1 M.L.J. 323. 2. (1935) 68 M.L.J. 665. e 


te (i 
es. A. No. 1591 of 1943. ` ` 24th August, 1944. 
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to cast off boat for safety of the ship—Loss of boat by sinking — Liability for—Principle of general average 
coniribution—Not applicable—Liability in tort for conversion—Limitation Act (IX of 1908), Articles 48 and 49 
and not Article 36, applicable. ° 


The plaintiff was hired with his boat by the second defendant to carry iron bars to a ship (in 
harbour) belonging tc the first defendant company for loading. As the loading was not completed 
‘by 5 p.m. (the time permitted by the hagbour rules) the plaintiff was detained under threat that if 
he did not remain, he would not be given his wages. During the night owing to an extremely heavy 
‘squall the master of the ship found it necessary for the safety of the ship to cast off the boat of the 
plaintiff and others. The boats being still loaded with iron bars sank almost immediately. Ina suit” 
by the plaintiff claiming the value of his boat, 


Held, that the doctrine of general average contribution does not apply to the case. That principle 
-applies only to those particular classes of goods or things, which by mercantile practice have been 
‘subject to that principle. The principle is not applicable to boats or articles that were not a part 
of the ship or its cargo, or its freight. Moreover the loading of a ship in harbour by a person not 
intgrested in the ship or its cargo is not part of a maritime adventure. 


However, the shipping company is liable in tort for the loss of the plaintiff’s boat. The master 
-of the ship and the second defendant had unlawfully detained the béat and weng guilty of conyersion, 
As bailee of the boat the master of the ship acted wrongfully in setting it adrift and causing it to 
perish while his duty lay in preserving it. Articles 48 and 49 and not Article 36 of the Limitation 
Act are applicable to the claim. 

Appeal against the decree of the District Court, East Tanjore at Negapatam 
in A. S. No. 103 of 1942, preferred against the decyee cf the Court of the District 
Munsiff, Negapatam, in O. S. No. 269 of 1941. : 


C. Krishnaswami Aiyar instructed by Messrs. King and Partridge for Appellant. 
T. V. Ramiah and K. Srinivasan for Respondents. 


The Court delivered the following 


JupcmMent.—The plaintiff, who is the first respondent here, was kired with his 
boat by the second respondent to carry iron bars to the “ S. % Sorada ”? of the appel- 
Jant’s company. According to the rules of the harbour, the work of loading should 
cease at 5 p.m.; but the Courts below have found that the officers of the ship and 
the second respondent were veryslow ands negligent in the loading of these iron 
bars into the ship, with the result that the work was not*completed at 5 p.m. It 
‘has been found further that the plaintiff was arfxious to retutn to the shore at 5 p.m., 
but that he was detained under threat that if he did not remain, he would not be 
given his wages. During the night, at about 10-30 p.m., an extremely heavy squall e 
arose ; and the master of the ship found it necessary for the safety of the ship tos 
cast off the boat of the plaintiff and others. They were then still loaded with iron 
` bars and sank almost immediately. The plaintiff claimed the value of his boat. 
The first Court gave a decree against the second defendant (the second respondent) 
and dismissed the suit against the first defendant (the appellant) on, the ground . 
that the remedy against the shipping company was barred by limitation. In 
appeal, the learned District Judge was of opinion that the suit was not barred by 
‘limitation ; but decreed the suit chiefly on another ground, viz., that the doctrine 
of General Average Contribution would apply. The first defendant has appealed 
to this Court. 


6 
It seems to me that the lower appellate Court was wrong in applying the prin- 
‘ciple of General Average. Dealing with this question, Carver jn his “ Carriage 
by Sea ” in section 361 says : _ 
“In the adventures we have been considering, three classes of interests are usually concerned ; 
Uiz., the interests in the ship, with her stores, furniture and tackle ; those in the cargo; and those 
in the freight which remains to be paid on the cargo. ‘These interests are liable to their own peculiar 
‘risks of total or partial destruction, and also to risks which threaten them as a whole aa 
"The exigencies of marine enterprise at times require that to avert a danger which threatens the whole 
adventure, some particular interest or interests shall be intentionally sacrificed for the benefit of the 
remainder. Familiar examples are the throwing oveyboard of cargo, or the cutting aWay of masts, ° 
for safety in a storm. Where such a sacrifice has been made, the whole burdgp of the‘loss occasioned 
is not le& on the interest upon.which it gas fallen : ; « The loss is said to be a general 
average Joss ; and the contributions made to it by those benefited are general average centributiors.” 


It would seem from the above passagt that this principle can only be applied to 
damage to the ship or its tackle or to the cargo or to the freight ; and the learned 
„advocate for the plaintiff has not been able to. quote any instance to me in which 

Í e 
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the loss of any other thing not included within one of these three categories has 
been compensated for by contributions under the principle of “ general average.” 
The learned District Judge gives the following as his reason for applying the prin- 
ciple of General Avçrage to this loss : 

“For that purpose (viz., the taking in of the cargo), he invited the boat to stay and discharge 
the load, tied it to the ship, and, in a very real sense, madé the boat with its cargo part of the ship’s 
economy.” ° 

: It would almost seem as if the learned Judge used the vague word “ economy”, 
because he was not very clear how the principle could be applied to the boats of 
a third party, which were under the control—not of the Master of the ship as the 
ship and cargo were, but of a third party,a mere contractor to bring goods to the 
ship and unload them. Moreover, even the cargo is not always subject to general 
average, deck cargo, for example, being an exception. The principle of Gengral 
Average only applies to thgse particular classes of goods or things, which by mer- 
cantile practice hêve been subject to that principle. No case has been cited to me 
in which that principle has been applied to boats or articles that were not a part of 
the ship, or its cargo, or its freight. Moreover, I do not consider that the loading 
of a ship in harbour by a person not interested in the ship or its cargo is part of 
a maritime adventure. 

‘ I have no doubt, however | that, on the finding of the Courts below, the 
appellant is liable in tort for the loss of the plaintiff’s boat. Had the incident 
occurred ‘during the day, when the plaintiff was at the side of the ship of his own 
volition, I might have found it difficult to hold that the cutting of the rope attaching 
the boat to the ship was a tortious act; but the lower Courts have found that 
the plaintiff’s boat was there against the plaintiff’s will. The Master of the ship 
and. the second defendant had unlawfully detained the boat and refused to return 
it’to its owner. That“being so, the plaintiff was entitled to claim the boat back 
from the Master of the ship ; and if the Master did not, return it, he was guilty of. 
conversion. As a bailee of the plaintiff’s boat he certainly acted wrongfully in 
setting the boat adrift and causing it to*perish, when his duty lay in preserving it. 


‘There remains for consideratien *the*question of limitation, which the first 
Court found against th®~plaintiff as far as his claim against the Shipping Company 
was concerned. It is argued onebehalf of the appellant that the proper Article of 
the Limitation Act to apply is Article 36 which is “for compensation foreany mal- 
feasance, misfeasance, or non-feasance independent of contract and not herein 
specially provided for.” It is therefore a residuary Article. There are however - 
two Articles which deal specificall with a case of this kind. They are Articles 48 
and 49. Article 48 is “for specific immovable property lost or acquired by theft, 
or dishonest misappropriation, or conversion, or for compensation for wrongfully 
taking or detaining the same.” The appellant, as I have already held, was guilty 
of conversion and of wrongfully detaining the boat. Article 49 also seems to apply- 
That Atticlè is “for other specific movable property, or for compensation for 
wrongfully taking or injuring or wrongfully detaining the same.” ‘There was in 
this case a wrongful detention. 6 

It is argued by Mr. Krishnasami for the appellant that the plaintiff’s claim 


_-~ Was not for the Yeturn of the boat, but for its value. It would have been absurd 


for the plaintiff to have claimed the return of the boat when he knew it was lying 
at the bottom of the Indian Ocean. If he had asked, as he might have done, for 
the return of the boat or its value, there cafi be no doubt that Articles 48 and 49 
would have applied ; and the plaintiff’s claim cannot be any weaker because he 
omitted the claim for the return of the boat, which he knew no longer existed. 

The appeal is dismissed with the costs of the first respondent. Ral 

The setond gefendant has filed a memorandum of cross-objections. The 
findings of fact of the lower-appellate Court show that the second defendant was a 
joint tort-feasor with the first defendant and is, therefore, liable with him for 
the damage which resulted from their joint wrongful act. The memorandum of 
objections is also dismissed with the costs of the first respondent. ° 

K. 5, l —— Appeal and memo. of objections dismissed 
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[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Patna.) 
Presenr’:—Lorp THANKERTON, LORD WRIGHT AND Sir MADHAVAN NAR. 


Rai Bahadur Madhoram Sand and others .. Appellants” 
n 6 
Raja Bahadur Kirtya Nand Sinha and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 52— Mortgage executed in 1922 after a decree on an earlier 
mortgage and during the course of execution proceedings—Doctring of lis pendens as laid down in section 52 before 
its 1929 amendment applies—Partial subrogation not allowed both under section 92 (4) as well as under pre- 
existing law. g : j 

A mortgage executed after a mortgage decree and during the course of execution proceedings 
isesubject to lis pendens. Where such mortgage came into existence before the amendment of the 
Transfer of Property Act by Act XX of 1929 came into force thg doctrine of Lis pendens applicable 
to the case is that enacted in section 52 before it was amended. a . 


Partial subrogation is now disallowed by paragraph 4 of section 92 of the Transfer of Property 
Act. A person who claims to be subrogated to the rights of a mortgagee must pay the entire amount 
of the incumbrance in question and the same principle applied under the pre-existing law. 


W. Wallach for Appellants. 
Sir T. Strangman, K.C. and H. D. Cornish for Respondents. 


Their Lordships’ Judgment was delivered by? 


Sır Mapuavan Narr.—This is an appeal from a decree of the High Court of 
\Judicature at Patna dated 19th March, 1937, which affirmed granting additional 
relief to the plaintiffs (respondents before the Board) the decree dated 28th March, 
1933, passed in their favour by the Subordinate Judge of Purnea. she appeal is 
by defendants 1st party. The plaintiffs-respondents clgimed the suit property 
which consists of a 2 annas 8 pies share of a certain mahal bearing tauzi No. 1298 in 
the District of Purnea, às purchasers in execution of a mortgage decree. The 
facts are somewhat complicated, but are aot in dispute and may be summarised 
as follows : The suit property was originally part of an estate known as the Srinagar 
Raj, and the lands in tauzi No. 1298 were ofiginally in an estate which bofe the 
No. 1273. The proprietors of the tauzi were'three brothers, two of whom Kalika- 
nand and Kamalanand, the sons of Rani Jagrama, held a two-third share of it 
jointly, While the third share was'owned separately by their step-brother, Nityanands 
Singh. In 1894, the estate was partitioned by the Collector under the Bengal 
Estates Partition Act. This resulted in the estate being split up into two tauzis, 
one of a two-third share—the property of Kalikanand and Kamalanand, bearing 
the old tauzi No. 1273, and the other cf a third share, the property af Nityanaied 
bearing a new number tauzi No. 1298. “Rani Jagrama was given a maintenance 
of Rs. 1,000 a month charged upon the entire property, the three brothers being 
bound to contribute equally to the payment of this allowance. Kaljkanand and 
Kamalanand subsequently purchased *the ‘sRare of Nityanand. On 15th August, 
1905, Kalikanand and Kamalanand executed a simple mortgage for Rs. 1,00,000 
of certain of their properties including the 2 anrfas 8 pies share of the estate bearing 
tauzi No. 1298 (the suit property in favour ofone Ramsuram Prasad). Thesmort- 
gagors are now represented by their descendants, defendants 6 to 13, referred to 
in the pleadings as defendants 2nd party. They are respondents 12 to 19 before 
the Board. On 13th November, 1907, Kalikanand and Kamalanand executed 
in favour of the appellants a simple fhortgage for Rs. 1,12,000 of their properties 
mentioned in the deed (Ex. A 2) which included tauzi No. 1273. It was described 


in the deed as follows: i 6 
Tauzi No. 1273. | NameofTaluka. | Pargana. | District _] Extent of share. 
Sadr.-Jama. Tirakandah® | Tirakandah. Purnea. 16 annas. 9 
Re A. P. ° 





7,500 7 7 “i : 
a_r e e ge 
e 
* P. C. Appeal No. 25 of 1938. 9 29th June, 1944. 
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The deed did not specify in the schedule tauzi No. 1298. One of the questions 
arising in the appeal is, whether this mortgage covered tauzi No. 1298. The Sub- 
ordinate Judge held that it did, but the High Court held that it did not. The 
bearing of this questton on the decision of the appeal will be explained later. On 
29th April, 1910, Kalikanand and Kamalanand executed a mortgage of tauzi 
Nos. 1273 and 1298 and other properties in favour of the plaintiffs-respondents 
for over Rs. 6 lakhs. On 16th September,.1g12, Ramsuram Prasad, the mortgagee 
under the bond of 1905 brought suit No. 546 of 1912 against the mortgagors implead- 
ing the plaintiffs-respondents as mortgagees under the abovementioned subsequent 
mortgage of 1910, but not impleading the appellants, the mortgagees, under the 
band of 1907. He obtained a preliminary decree on 17th Dtcember, 1914, and 
a final decree on 17th August, 1915. On 26th September, 1921, Ramsuram filed 
his execution petition, E. P. No. 113 of 1921 and the properties were brought ¢o 
sale on 23rd April,1g2i (si? 1923}. At the said sale the suit property was pur- 
chased by the plaintiffs-respondents. When they attempted to take possession 
of it, they were resisted by the appellants, and then, the suit out of which this appeal 
arises, was brought by them for possession of the same and for mesne profits. 


, Their Lordships will presently refer to the claim of the appellants to resist the 
plaintiffs-respondents, but to appreciate it, it is necessary that they should mention 
certain other events. During the pendency of Suit No. 546 of 1912, on 30th Octo- 
ber, 1912, and goth June, 1915, Kalikanand Singh for himself and as karta of the 
joint family consisting of himself, his sons and nephews executed two further mort- 
gages of properties including tauzi No. 1298 in favour of one Raja P. C. Lal Chow- 
dhary for Rs. 7 lakhs and Rs. 1,30,000 respectively. On 7th December, 1916, 
he brought 2°suits for sale, Nos. 765 and 766 of 1916, on those two mortgages; preli- 
minary decrees were pa€sed on 23rd January, 1918, and final decrees on 8th April, 
‘ygtg. In 1920 T. S. No. 1097 was filed by certain members of the mortgagors’ 
‘family to set aside the decrees obtained by the Raja, and while it was pending he 
executed his decrees (Execution Cases Nos. 78/79 of 1921) and purchased the 
properties on 7th February, 1922, subject*to the prior charges of the appellants 
on their mortgage of rgo7, and subject also to the prior charge of the plaintiffs- 
respohdents founded on their mortgage of 1910. It may be mentioned that some 


j a£ the defendants filed objection cases, Nos. 26 to 29, to set aside the sales. 


On 29th March, 1920, Rani Jagrama filed suit No. 225 for Rs. 1,61,194 for ar- 
rears of maintenance charged on th¢ properties, joining as parties, her son: Kalikanand 
and the representatives of Kamalanand (deceased), the present appellants, Raja 
P. C. Lal Ghowdhary and the plaintiffs-respondents. As the defendants 2nd party 
(defendants 6 to 13) now respondents 12 to 19 are the representatives of Kalika- 
nand and Kamalanand the mortgagors, it will be noticed that all the parties to the 
present guit were included amongst the defegdants in Suit No. 225 cf 1920 brought 
by the Rani. Thus, at the time when Raja P. C. Lal purchased the 
properties in execution of his decrees, there were pending the Rani’s suit, T. S. No. 
1907 .(sic 1097) brought to set aside the mortgage decrees obtained by him; and 
also Misc. Cases Nos. 26 to 29 brought to set aside the sales which he had obtained 
in execution of his decree. In the circumstances, the Rani, Raja P. C. Lal, the 
appellants, and the mortgagors compromised their disputes. The compromise 
was entered into on 17th September, 1922, and was embodied in a decree passed 
.on 5th October, 1923. The present plaintiffs-respondents whe were also parties 
to the Rani’s suit were not parties to the compromise. It is not explained why they 
were left out ; howe¥er, not being parties to it, they will not be bound by its terms. 


- At the time of the compromise it was found that a sum of Rs. 85,000 was due to 


the Rani for heremaintenance. The terms of the compromise have been well 
summarised by the High Court as follows: e ie - 


““ Certain of the propertiés purchased by Raja P. C. Lal were released from all claims ‘on behalf 
of the mortgagors and from all claims by Rani Jagrama. These are the items of property 47 in all 
contained in Schedule A of the compromise in the decree Ex. J (4). | To discharge the balance of his 


e Claim under his mortgage, the properties set forth in Schedule D were conveyed to him by the mogte 
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gagors and Rani Jagrama also released those properties from any claim by her. He also received 
a handnote for Rs. 1,30,000 executed by the defendants first party on behalf of the defendants second 
party, and his decree was deemed to be satisfied and he released from his mortgage charge, in favour 
of the mortgagors, certain items of propert? including tauzis 1273 and 1298; the result being that 
he got Rs. 1,30,000 and a clear title to a considerable part of the property which he had purchased. 
The Rani released certain properties including tauzis 1273 and 1298 from her charge, in favour of 
the defendants first party and obtained a life tenure in respect of certain other properties and got 
11 items set forth in Schedule B with an absolute title. Finally the defendants second party executed 
on 18th September, 1922, a usufructuary mortgage in respect of the properties released in their” 
favour including the two tauzis in question in favour of the defendants first party for Rs. 5,00,000, 
a part of which was made up by the handnote for Rs. 1,30,000, which was in effect borrow- 
ed from the defendants first party and the balance by the amounts due to defendants first party 
from defendants second party on the mortgage bond of 1907 and certain handnotes and a hundi after 
adjustment. As to the*Rani’s suit, the amount of Rs. 89,000 due on this was reduced in proportion 
to the property which she had released in favour of Raja P. C. Lal and the defendants first party and 
a decree was passed against the mortgagors and the other defendants for sums aggregating about 


s. 60,000.” h 

In pursuance of the above compromise, on 18th SeptemBer, 1922, the mort- 
gagcrs executed in favour of the appellants a usufructuary mortgage which included 
tauzi No. 1298 amongst other properties. In 1923, the plaintiffs-respondents sued 
the mortgagors on the mortgage bond of 1910, and obtained a-preliminary decree 
on 18th September, 1926. The appellants took possession of the suit property on 
the strength of the usufructuary mortgage dated 18th September, 1922, as it incltided 
tauzi No. 1298 amongst other properties, and resisted the phaintiffs-respondents 
when they sought to take possession of it as purchasers in execution of the decree 
in suit No. 546 of i912. ‘The plaintiffs-respondents contended that the usufructuary 
mortgage could not affect their rights acquired during the pendency of suit No. 546 
of 1912 to which the mortgagors were parties ; in other words, that the doctrine of 
lis pendens affected the mortgage and that the appellants derived no tights under it 
as against them. Amongst other matters, it was contend@d by the appellants that 
the principle of lis pendens could’not be invoked by the plaintiffs-respondents in the 
circumstances of the case, that the usufructuary mortgage of 1922 was executed to 
pay off the mortgage of 1907 which included the suit preperty and that their right 
to redeem it on the strength of that moregage was not affected by the decree in 
suit No. 546 of 1912 as they had not been made parties èo it as subsequent mort- 
gagees. It was also their contention, that they were subrogated to the charge which 
Rani Jagrama had over the suit property under the partition decree of 1894 and 
in consequence, their rights had priority over the mortgage of 5th August, 19059 
On the aboye contentions, the following questions arise for determination : 


1. Is the usufructuary mortgage dated “18th September, 1922, affected by 
the doctrine of lis pendens as alleged by the plaintiffs-respondents ? = M 

2. -Are the appellants entitled to redeem the suit property as holders of the 
mortgage of 1907? 

3. Are the appellants entitled to arfy right of subrogation ? 
The Courts in India decided all these questions in favour of the plaintiffs-respondents. 
The Subordinate Judge gave them a decree fof possession of the property and for 
mesne profits from date of suit till recovery of possession ; but he gave them no 
decree for mesne profits anterior to the institution of the suit? The appellants 
appealed from the decree, and the plaintiffs-respondents filed a memorandum of 
cross-objections. The High Court dismissed the appeal and allowed the memoran- 
dum of objections. Their Lordships “will now consider the questions in order : 


It appears to their Lordships that the plea of lis pendens is well founded. The 
usufructuary mortgage in question was executed by the mortgagors who were 
parties to suit No. 546 of 1912 before it ended on 23rd April by the purchase of ° 
the sujt property by the plaintiffs-respondents. It cannot Kerefore affect their 
rights; on the other hand; the mortgage bond is affected by the dogtrine of lis 
pendens. The doctrine applicable to the case is that enacted in section 52, Transfer 
of Property Act (Act IV of 1882) before it was amended by Act XX of 1929, as the 
„mortgage came into existence before the athendment came into force. The section 


346 THE MADRAS LAW JOURNAL REPORTS. [1944 


limits the applicability of the doctrine so far as concerns the present appeal to 
purchases made during the “ active prosecution ” in any court of a “ contentious 
suit or proceeding.” It was argued by Mr. Wallach that in this case it could not 
be said that there was a “ contentious suit,” nor could it be said that there was an 
“ active prosecution” of the same. It'is to the credit of the learned counsel that 
he did not appear to their Lordships to overstress the point as the proceedings in 
the case amply show that the suit was contentious, that it was kept alive and 
that the proceedings in execution were Carried on actively as may be judged from 
the various entv.es in the “ order sheet.” .A mortgage executed after a mortgage 
decree and during the course of execution proceedings is undoubtedly subject to 
lis pendens. No useful purpose will be served by discussing the words referred to 
by Mr. Wallach as the section has now been amended by substituting the word 
“ pendency ” for the words “‘ active prosecution”; and the words “any suit or 
proceeding which is not collusive ” for the words “ a contentious suit or-proceeding.”’ 


THe next question relates to the right of the appellants to redeem the mortgage 
of 1907. : The learned counsel argued that the effect of the usufructuary mortgage 
was merely that they were enabled to enforce their mortgage of 1907 without recourse 
to atsuit and that their possession under the usufructuary mortgage was no more 
than, possession under their earlier mortgage which was prior to the rights acquired 
by the plaintiffs-respondents under their purchase, and that they were not affected 
by the decrge in suit No. 546 of 1912. Itis clear that this plea cannot avail them 
unless their mortgage of 1907 covered tauzi No. 1298 on which point the High Court 
as already mentioned, differing from the Subordinate Judge, has found against 
them. The Subordinate Judge based his conclusion that tauzi No. 1298 is included 
in tauzi No.12373 mentioned in the deed of 1907 mainly on the “sadr-jama”’ (revenue) 
of that tauzi given in the deed. It is not disputed that tauzi No. 1298 is not 
specifically mentioned in it. His reasoning may be given in his own words : 

“But the revenues of that tauzi and tauzi No. 1298 appearing ftom the D. Registers (Exs. L 
and Lr) to be Rs. 4,827-8-1 and Rs. 2,413~-12-0 gespectively, their total comes up to Rs. 7,241-4-1 
which approaches the revenue af Rs. 7,050-7-7 mentioned in the bond [Ex. A (2)] more nearly than 
the revgnue of tauzi No. 1273 alone.” eo? >œ 
This reasoning was not aecepted by the High Court for the reasons, that the number 
of the tauzi is 1273 which is specific, that the sadr-jama mentioned in the document 
itself Rs. 7,500, does not correspond with the actual aggregate sadr-jama ef tauzis 
Nos. 1273 and 1298 which is admitted to be Rs. 7,241 and what is more important, 
that the amount of the jama cannot be held to indicate the property.from which 
it is collected as it is conceivable that it might vary from time to time, whereas 
the property recorded under a particular tauzi number cannot vary. With this 
reasoning of the High Court their Lordships desire to express their entire agreement. 
If the tauzi No. 1298 is not included in the deed of 1907, then, no further question 
of the appellants’ right to redeem the svit property based on that mortgage can 
arise. The last point raised relates te the eight of subrogation claimed by the 
appellants. It will be rememberc 1 that the Rani had a charge over tauzi No. 1298 
and various other properties of th€ Raj under the partition decree of 1894. Their 
Lordships understand the appellants’ contention to be that as at the time of the 
compromise they advarrcc 1 Rs. 1,30,000, and as a result of that advance the Rani 
released the charge which she had over tauzi No. 1298 and other properties; they 
are entitled to be subrogated to the rights of the Rani over the suit property. 'This 
contention was disallowed by the High Cov~{t en the ground that partial subrogation 
is not permissible in law. ‘The reasoning of the learned Judges with which their 
Lordships agree is that it is imporsible by analysing the teims of the compromise 
to find out what, if any, proportion of the advancé of Rs. 1,30,000 isto be attributed 
"to the release by the Rani of tavzi Nor 1298. They also added that : 

“The Rs. 1,380,000 advanccd by the, appellants to the mortgagọrs was really to pay @ff Raja 
P. €. Lal and the consideration for tbs Joan was the usufructuary mortgage of 1922. In any event 

on the almost impossible suppdsition that the defendants first party are to be subrogated to Rani 
Jagrama’s right, Rani Jagrama had nferely a right to put the property charged to sale and could 
not claim a right to possession ; so that the defendants first party cannot claim a right to possession 


as against the plaintiffs.” 
e 
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These observations are not without force. Partial subrogation is now disallowed 
by para. 4 of section 92, Transfer of Property: Act. This section is new and was 
inserted by the amending Act XX ôf 1929.” After explaining the nature of “ sub- 
rogation ” in para. 3, para. 4 of the section states that : s 

“Nothing in this section shall be deemed to confer a right of subrogation on any person unless 
the mortgage in respect of which the right is:claimed has been redeemed in full.” 
In Janaki Nath v. Pramatha Nath? , their Lordships approving the dictum of Mookerjee, 
J., in Gurdeo Singh v. Chandrikah Singh? that : 

“ a person who claims to be subrogated to the rights of a mortgagee must pay the entire amount 
of the incumbrance in question;” 


and ; 
‘< that payment of a portion only of the incumbrance is not sufficient,” 


ofserved that : | . 

** such a qualification of the right of subrogation applies whether the right is claimed under the 
statute or the pre-existing law.” 
The usufructuary mortgage in the present case which is of the year 1922 is covered 
by this decision. As the appellants have not been able to establish their claim to 
the suit property on any of the grounds urged by them the appeal fails and should 
be dismissed with the costs of the plaintiffs-resp§ndents. Their Lordships will 


humbly advise His Majesty accordingly. e 


Solicitors for Appellants: Hy. S. L: Polak & Co. : 
Solicitors for Respondents: Douglas Grant @ Dold. 
K.S. — Appeal dismissed. 


[PRIVY COUNCIL] 
(On appeal from the High Court of Judicature et Lahore. ) T 
PRESENT :—LORD THANKERTON, LORD WRIGHT AND SIR MADHAVAN Narr. 


N. R. Kapur ° .. Appellant* 
v. ° 2 
Murli Dhar Kapur and another © e, .. Respondents. 


Privy Council—Appeal—Questions as to inclusion or exclusion of items if making up partnership accounts 
on dissolution—Question one of fact and not proper subject-matter pf appeal. : 

Where the only questions raised in appeal were concerned with items of accounting in the taking 
of a partnérship account on the dissolution of a partnership and there was no question of principle e 
involved there was no proper subject-matter for an appeal to His Majesty in Council. 


C. S. Rewcastle, K.C. and W. Wallach for Appellant. 

Sir T. Strangman, K.C. and S. P. Khambatta for Respondents. 

Their Lordships’ Judgment was delivered by å ° 

Lorp THANKERTON.—Their Lordships are of opinion that this appeal should 
not be allowed to proceed as not presenting, apart from one possible point which 
will be mentioned in a moment, proper subject-matter for an appeal to, His Majesty 
in Council. In the first place, the pdint ufon which a different. argument might 
be suggested, is the point with reference to the outstandings, which is contained 
in reasons 2 and 3 of the appellant’s case. In their Lordships’ opinion the matter 
was rightly decided by the High Court, and there is no substance in the argyment 
suggested to the contrary. It is a question of construction of the partnership deed, 
and the phraseology of Article 10 of the partnership deed, in their Lordships’ 
opinion, does not present any such difficulty as would admit a contrary view to the 
view expressed by the High Court.” The remaining three reasons upon which 
Mr. Rewcastle addressed their Lordships, were reasons 7, 8 and 9. In the opinion 
of their Lordships, all three are concerned with erdinary items of accounting in the 
taking of a partnership account and would fall under the principle laid down in the . 
judgment delivered by Lord Romer in the case of Lala Hakim dat, on 22nd June, 


1942,° which is referred to in the practice note in 66 I.A. 172 : 7 
= : z = M 

I. (1940) 1 M.L.J. 46: L.R. 67 I.A. 82 :° Reported in (1945) 1 M.LJ. 16: LLR. 
I.L.R. (1940) 1 Cal. 291 (P.C.). (1942) ‘Kar, 157 (P.C.). 


2. (1907) IL.R. 36 Cal. 193. 
e #*P. Q. A. No. 12 of 1943. 17th May} 1944. ° 
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In the present appeal, their Lordships are unable to find, apart from the reason 
already dealt with, any question of principle, whatever, and the items concerned 
in these three reasons are just ordinary items, questions as to the inclusion or exclusion 
of which are raised,’in making up a partnership account on the dissolution of a 
partnership. The first reason—reason 7—relates to four payments, made to 
members of the family of one of the partners which were disallowed by the Sub- 
ordinate Judge and were allowed by the High Court. This seems to be a pure 
question of fact and Mr. Rewcastle was prepared to admit that these were original 
liabilities of the firm ; in any event, the Subordinate Judge’s finding is very much 
vitiated by the fact that he has ignored the accounts of the firm, which was still 
running, in 1933, in which these are acknowledged as liabilities of the firm. That 
leaves the question whether in fact they had been discharged and if discharged 
by whom they had been discharged. There is no trace of any claim being made 
by the. original creditors on the ground that the debts are alive. Ih any event, 
that seems to be a pure question of fact and they are just the kind of items in 
an accounting, such as are covered by the decision of this Board in 1942. 

, The next reason is reason 8. ‘That is the liability of one of the partners, other 
than the appellant, to account for a sum which admittedly he has collected from 
the ‘debtors, the firm of Aux Elegantes. The amount is alleged to be Rs. 2,400 
whith. would benefit the particular appellant to the extent of Rs. 800. It is just 
a typical item in accounting, viz., the liability of a partner to account to the firm, 
and in their Lordships’ opinion is clearly covered by that previous decision. That 
leaves reason 9, which came to very little, because Mr. Rewcastle agreed that 
sufficient provision is made in the judgment of the High Court on page 205, at line 20, 
for his taking? credit for this debt in reduction of any sum, execution for which is 
sought to be enforced against him. In fact, under the decree of the High Court, 
he had a decree pronounced against him for a sum of Rs. 22,000, so that there is 
ample from which to deduct the amount of this debt. ‘It is clear that if, rather 
than have execution agginst him, he isteady to pay up under the decree, he would 
be entitled to have credit for this ayount.. Therefore there seems to be nothing 
in that point at all. Bar these reasons, their Lordships think that these questions 
are of the type which should not be entertained by their Lordships by way of appeal. 
* Accordingly their Lordships will humbly advise His Majesty that this appeal 
eshould be dismissed with costs. 


Solicitors for Appellant: T. L. Wilson SG Co. , 
Solicitors for Respondents: Barrow, Rogers @ Nevill. 
K.S. — Appeal dismissed. 


ý ° [PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Lahore.) 
PRESENT :— LORD PORTER, LORD GODDARD AND SIR MADHAVAN NAIR. 
e 


Pandit Shambhu, Nath Shivpuri ° _. Appellant* 
v. 
Pandit Pushkar Nath and others i .. Respondents. 


Trusts Act (II of 3882), fection 84—Assets held by a Hindu in the names of himself and his wife or relative 
——Presumption of intended advancement—Not applicable—Resulting trust in his favour. 

The deposit by a Hindu of moneys in a bank in the joint names of himself and his wife and 
on terms that it is payable to either or survivor does not on his death constitute a gift by him to his 
wife. There is a resulting trust in his favour in the afisence of proof of a contrary intention, there 
being in India no presumption of an intended advancement in favour of a wife. The rule is not 
confined to assets in the joint names of the deceased man and his wife and is of universal application 
whatever the property and whatever the felationship. e 


Charles Bagram for Appellant. e 
Robert Rilson fôr Respondents. 


* Their Lordships’ Judgment was delivered by ; 


Loro Porter.—This is an.appeal front a decree of the High Court at Lahore 
dated the 15th May, 1942, which modified in favour of the first respondent a decree 
ey ee ee E 





: * P. Ê. A. No. 39 of 1943. 27th July, 1944. 
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of the Subordinate Judge of Delhi. The suit was initiated for the partition of the 
estate of Pandit Basheshwar. Nath Shivpuri who had recently died. | The appellant 
is one of his nephews. There wert four defendants, and the relationship of the 
parties, one to the other, is shown by the table following :— 

a mee Nath 








| š 
Bishambar Nath. Niranjan Nath Bisheshiwar Nath T a Amarnath eds Face as Tej 
(died on 22-7- Radhika Rani in 1919). Rani. 

| - 1938). (died in 1930). | 

| NBK Gee | 
Autar Tirbkawan i Ramnath ena) Manna Jah 
Nath Nath Nath Dulari. 
(Deft. 2). (Deft. 3.) (Plaintiff). 








| 6 

Hirdey Nath=Mussamat Iqbal Pushkar-Nath Dina Nath 

(died on Rani. (Deft. No.1). 

28-4-1938). Brij Mohan Nath. : 

The fourth defendant, Pran Kishori, was a niece (the daughter of the deceased 

man’s wife’s sister). li f 
Among the assets left by the deceased were the following! (1) Fixed‘deposit ‘ 


receipt of the Central Bank of India, Limited, for Rs. 48,500, in the joint names of 
the deceased and the first defendant. 


(2) Ditto for Rs. 7,000 in the joint names of the deceased and the second 
defendant. 


(3) Five postal cash certificates of Rs. 1,000 each-gn the joint names ‘of the 
deceased and the second defendant. 


(4) Four ditto, in the joint names of the deceased and one Hirdey Nath, 
elder brother of the first defendant, then deceased. 


(5) Hundred shares in the Central Bank of India, Limited, value Rs.3,130-4-0 
in the joint names of the deceased and the first. defendant. 


(6) Fixed deposit receipt of the Punjab National Bank, Limited, for Rs. 4,000 
in the joint names of the deceased and the fourth defendant. ° 


) Rs. 279-10-6 in the Home Savings Safe Account of the Central Bank of 
India, Limited, in the joint names of the deceased and the first defendant. 


(8) Rs. 450 in cash (spent on funeral expenses). 
(9) A pucca house No. 15 50—Ward No. g in Delhi. i e . 


As appears from thislist, certain ofthe assets were held in joint names and 
the question which their Lordships have to determine is whether the learned Sub- 
ordinate Judge was right in saying that these assets were nevertheless the absolute 
property of the deceased man at the time of his death or whether his objéct was 
that they should be so held for the advancemegt of those whose names were joined 
‘with his in the several instances. 

‘The first Court held that all the joint holdings stood if the names of thé parties 
to the suit as nominees except that in the name of the fourth defendant Pran Kishori. 
‘The High Court agreed in the last result but held that all the joint holdings like 
hers were for the advancement of those whose names were joined with that of the 


deceased and should be excluded from the partition. ; ; 
” The law in India in this matter is not in doubt and is authoritatively stated 
by their Lordships in Guran Ditla v. Ram Ditta! in the words : 


í e. i . 

” “the deposit by a Hindu of his money in a bank in the joint names of himself‘and his wife and 

on tergns that it is payable to either ogsurvivor does not on his death constitute a gift by him to his 

wife. | There is a resulting trust in his favour in the absence of proof of a contrary dntention, there 
being in India no presumption of an intended advancemént in favour of a wife.” 





1. (1929) 55 M.L.J. 651: L.R. 55 LA. 235: IL.R. 55 Cal. 944 (P.Ç). 
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The rule, however, is not confined to assets in the joint names of the deceased 
man and his wife. It is conceded that it is of universal application whatever the 
property and whatever the relationship. e 

_It was common ground therefore before their Lordships that it was for the 
first respondent to establish a contrary intention. If he succeeded in doing so he 
kept the assets standing in the joint names of the deceased and himself. If not those 
assets must be included in the partible property. i 

[Then their Lordships dealt with the evidence of intention to the contrary and , 
observed : ` 

, Like ie High Court they think the evidence and the cfrcumstances point 
to an intention on the part of the deceased man to advance to the joint holders and 
will therefore humbly advise His Majesty to dismiss the appeal. . 

The appellant pust pay* the first defendant’s (resporident’s) costs. 


= Appeal dismissed. 
(PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Bombay.) 
" Present :—Lorp Porter, LORD GODDARD AND Sir MADHAVAN Nair. 


a Tungabai Bhratar Purushottam *Shamji Kumbhojkav .. Appellant* 
. s ; y. : ° : 
Yeshwant Dinkar Jog and another .. Respondents. 


Contrast Act (IX of 1872), section 16—Undue influence—Wife executing mortgage for husband’s debt— 
Presumption of execution under influence of husband— When justifiable—Morigagee with knowledge of circumstances 
cannot enforce the mortgage. 

Where a mortgage of stridhanam property is executed by a wife as security for the debts of her 
husband who was already heav¥ly involved and the circumstances showed that the wife knew nothing 
of the rature of the transaction and simply did as she was told by her husband (who had always 
managed her property) and signed whatever document she was told to*execute, a presumption that 
she was acting under the influence of her husband ig justified. It is not necessary in order to establish 
the presumption that the parties should stand in some particular category of relationship to each 
other. Jhe presumption will arise in any case ie whieh the facts show that the circumstances are 
such that influence can fairly. be inferred. When a third party like the mortgagee who benefits by 
the transaction has notice of the facts which raise the presumption he is in no better position than 
ie Pee who exercises the influence. ° Accordingly the mortgage is not enforceable against 

e wife. x 


” C. S. Rewcastle, K.C. and R. Parikh for Appellant. 
Their Lordships’ Judgment was delivered by E 
Lorp Gopparp.—The question that arises in this appeal is whether a mort- 
. gage deed executed by the appellant on 17th May, 1926, whereby she mortgaged 


_ to Dinkar Krishna Jog, deceased (hereaftér called the plaintiff) now represented 


by the first respondent, all her landed property which had been left to her by way 
of ““ stridhan > to secure a loan of Rs. 7,000 is binding upon her. The Subordinate 
Judge at Belgaum held that it was not, ànd his decision on this point was reversed 
by the High Court of Bombay. 

The plaintiff was a money-lencer doing an extensive business and had made 
loans tọ the appellant’s, husband. The latter at the time of this mortgage was 
heavily in debt; he had mortgaged all his own property and, being pressed for 
money had nothing to offer by way of security for a further loan other than his 
already encumbered estate. He approached the plaintiff for a further loan of 
Rs. 7,000 but the latter was unwilling to lend it éither on the security of the husband’s 
encumbered lands or on a promissory note. So the only security which could be, 
offered was the wife’s land. The appellant was, married to her husband some 
years ago at the age of 19, and is described by the Subordinate Judge as young in 
years and not*very jgtelligent. She is quite illiterate, unable to read or write, 
but can sign her name. She has two children living and her stridhan property 
which brings in some Rs. 400 to 500 a year, is all that the family can depend on. 
Her husband managed the property entirely ; she is evidently a submissive 


* a7th July, 1944. 
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wife, and if her husband told her to execute a document she did so at his bidding 
and without informing herself of the contents. The plaintiff, who was an educated 
and keen businessman admitted that he told the husband that he must have some 
letters from the appellant about the transaction, and accordingly four postcards 
were prepared and written by the husband to which the wife put her signature 
without knowing what was in them, and it would seem to be obvious that the plaintiff 
wanted them to strengthen his position should the transaction on which he was 
about to embark with the husband be called'in question. He never saw her during 
the negotiations that he had with her husband and according to him the only time 
_ he did see her was on the evening before the mortgage was executed, when he said 
he was in a hurry and that the business, of which it may be said she knew nothing, 
must be finished the next day. On 17th May, in the morning, the husband told 
the appellant to come with him to Chikodi. He told her that a lease was to be 
registered. ‘Théy went to-the house of one Raghavendra, who afterwards witnessed 
the mortgage, and here it was prepared, though not in the wite’s presence.: The 
plaintiff did not appear in the document as the mortgagee ; it was taken in the 
name of one Damodar as benamidar or nominee for him. Then when the parties 
went before the Sub-Registrar the money was produced and passed over by some ane 
whom the plaintiff sent for that purpose. Whether ghe appellant actually handled 
the money is in dispute, but it is really immaterial. She never got the Rs. 7,090 ; 
some of it was passed back to the plaintiff in dischargé of the husband’s outstanding 
debt, some to another creditor, and what balance there was the husband took. 


The Subordinate Judge who heard and saw the witnesses was satisfied that 
the appellant knew nothing of the nature of the transaction and simply did as she 
was told by her husband. He had always managed her property and she had 
passively acquiesced in what he did and signed whatever doguments she was told fo 
execute. On these facts the Subordinate Judge was satisfied that the appellant 
was throughout acting unfer the influence of her husband and without knowledge 
of the nature of the transaction. In the opimion of their Lordships it is unnecessary 
to enter into a discussion as to the burden, of proof in sich a case as this as the 
evidence here abundantly justifies a presumption that she was acting undef the 
influence of her husband for whose benefit the mortgage was being executed. The 
matter was elaborately discussed before this Boarfl in Inche Noriah v. Shaik Allie Bin 
Omar, ahd before the Court of Appeal in Lancashire Loans Ltd. v. Black,? The, 
first of these cases related to a gift by an aunt, who was a feeble old woman, to a 
nephew whe* managed her property. The second was a case of a daughter who 
shortly after her marriage stood surety for her mother in an important money- 
lending transaction. In both cases it washeld on a review of the evidence given 
that a presumpticn of influence was raistd. In the former case Lord Hailsham 
in delivering the opinion of the Board approved the judgment of Cotton, L.J., in 
Alcard v. Skinner®, where he divided the cases relating to influence intc two 
categories ; first where the Court is safisfied that the gift was the result of influence 
expressly used by the donee for the purpose, and secondly where the relations between 
the donor and donee have at or shortly before the execution of the gift been such 
as to raise a presumptien that the donee had influence on, the donor. R 


It would certainly not be true to say that there is a presumption in every case 
where a wife confers a benefit on her husband without consideration. Equally 
it is not necessary in order to establish dhe presumption that the parties should stand 
in some particular category of relationship to each other. The presumption nq 
doubt can be more easily established and indeed may be assumed in such cases 
as transactions between parent and infant child, solicitor and client, or spiritual 
adviser and penitent, but it will arise in any gase in which the facts show that the - 
circumstances are such that influence can fairly be inferred. This in the opinion 
of their*Lordships was the foundation of the decision of the Board in Bank of Montreal 
v. Stuart*. In that case a wife who was a confirmed invatid and who was found on 





I. ey Asa. 127. 3. (1887) 36 Ch. D. 145 (171). 
e 2. (1934) I K.B. 380. 4. (1911) A.C, 120. 4 
45 
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the evidence to have no will of her own entered into an important transaction for 
the benefit ofher husband, When giving evidence she appears to have somewhat 
indignantly denied that she was influenced by any pressure or that she acted otherwise 
than of her own free will to relieve her husband in distress. The Board was of 
opinion that this evidence only showed how deeprooted and lasting the influence 
of the husband was. There was ample evidence to justify the finding of the learned 
Subordinate Judge in the present case and their Lordships agree with his finding 
on this matter. Their Lordships are algo of opinion that when a third party who 
benefits by a transaction has notice of the facts which raise the presumption he is in 
no better position than the person who exercises the influence. This was expressly 
decided in Lancashire Loans Lid. v. Blackt, and by the High Court of Bengal in Badia- 
tannessa Bibi v. Ambika Charan Ghosh?, and their Lordships agree with those decisions. 
Their Lordships entirely agree with the findings of the Subordinate Judge as,to 
the plaintiff’s knowledge angl conduct and need not repeat his findings. 


The High Court however in this case took a different view to that of the learned 
Subordinate Judge. It appears to their Lordships that the learned judges 
directed their minds much more to the question of whether it had 
been proved that the plaintiff had been a party to a fraud committed 
by, the husband than to what in their opinion is the true question in 
the, case. It is unnecessary to decide whether there was actual fraud by the 
husband ;, it is enough to shéw that the wife was acting under his influence 
and not as a free agent. Nor can they agree with the criticisms of the 
High Court on the Subordinate Judge’s findings as to the transaction being one 
into which a right-minded person would enter and as to its improvidence. It 
seems to have been assumed by the High Court that the husband required a loan 
to,enable him to do busjness with some salt pans that he had taken from the Govern- 
ment. The evidence does not in fact anywhere support this suggestion ; it seems 
much more probable that he required the money to stave off pressing demands. 
Considering that he was at the end of his resources and that the income from the 
wife’s property was all there was to support the family it was a most improvident 
thing to mortgage their only means of livelihood for the purpose of using at any 
rate a substantial portión of the money to pay off antecedent debts of the husband, 
, and an action which no right minded person ought to have entertained. Accordingly 

, their Lordships will humbly advise His Majesty that the appeal should be allowed ; 
that so much of the decree of the High Court as varied the decree of the Subordi- 
nate Judge and decreeing the plaintiff’s suit as against defendant No. 1: and ordering 
her to pay the plaintiff the decretal amount with costs and interest be set aside and 
the decree of the Subordinate Judge on this matter be restored. The appellant 
should have her costs in the High Court, and such costs of this appeal as she 
is entitled to having regard to the fact that she has been given leave to appeal in 
forma pauperis. . 

@ 


K.S. ° — Appeal allowed. 


[PRAVY COUNCIL. | 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT :-—LORD PORTER, LORD GODDARD AND SIR MADHAVAN NAIR. 


Venkataramana Ayyar and another .. Appellants* 
v. 6 
Natesa Pillai and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rules go and 69—Sale from day to day till appointed closing 

date—Agreement between parties to have sale continued for a wék after such closing date—Order of executing 

“ Court continuing sale made after the closing date @riginally fixed —Sale held on the agreed closing date, neither 
illegal nor irregular. © 

. An execution sale fixed for the 8th of July, was unde? orders of the Court from time to time 

directed to Be continued from slay to day till the 5th August, In the meanwhile the application 

a Nan a Na agak ng a a 


1. (1934) 1 K.B. 380. of the High Court at Madras reported in 
2. (1914) 18 C.W.N. 1133. (1940) 1 M.LJ. 568. j 
* P, C. Æ. No. 30 of 1942 from the decision 4th July, 1944. œ 
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-of the judgment-debtor who had applied to the Court for stay of the sale on the ground of his being 
an insolvent had been dismissed and an appeal had been filed against the dismissal with an ap- 
plication for interim stay. Two days prior to the 5th August, the closing date for the sale, the parties 
agreed to the sale being continued till the 12th August, the date fixed for the disposal of the appeal 
of the judgment-debtor. On the 5th August, the executing Court merely directed the deposit of 
the decree-holder for the expenses of the continuance of sale to be received and on the 8th August, 
ordered the continuance of the sale till the 12th August. The appeal of the judgment-debtor was 
dismissed on the 12th and onethe same day the property was sold for its full value. On a con- 
tention that the sale was bad inasmuch as there wag no order for the continuance of the sale made 
on the 5th August, and that the order of the 8th August, was too late and hence ineffective, 


Held, that in view of the agreement between the parties and the order of the Court there was 
no material irregularity in the ‘proceedings, still less any illegality. The agreement coupled with 
the order of the Court effectively continued the sale to the 12th August. As the sale was never adjourn- 
ed and was being all along continued from day to day no fresh proclamation ever became necessary. 


o Sir Herbert Cunliffe, K.C. and P. V. Subba Rao for Appellants. 
A. K . Pillai and R.» Parikh for Respondents. 
Their Lordships’ judgment was delivered by 


Lorp Gopparp.—This appeal arises out of an application by the respondents, 
who are judgment-debtors, to set aside a sale of certain lands belonging to them 
sold under an order of the Court and which were bought by the second appellant. 
The application was made in the first instance to the Subordinate Judge of Maya- 
varam who refused it; on appeal, the High Court of Madras reversed his deqision 
and set the sale aside on the ground that it took place on a date subsequent to the 
latest date prescribed by the Court for the sale and was therefore illegal. 


There is no dispute as to the facts which can be quite shortly stated. The 
ist appellant had obtained judgment against the respondents for something over 
Rs. 25,000 and interest. He applied to the Court for an order by way of execution 
for the sale of the respondents’ lands and on 8th April, 1945, the Subordinate Judge 
made the order and directed a ‘proclamation of sale to be made and fixed the date 
of sale for 8th July. The sale was duly proclaimed but on the day fixed for sale 
no bid was forthcoming and the sale was by order of the,Court continued from day 
to day to 29th July, and on that day aneorder was made directing the sale to ‘be 
continued till 5th August. Meanwhile on 7th July the sespondents had made an 
application to the Court to stay the sale on the ground that he was insolvent. The 
Subordinate Judge had dismissed this application on roth July. On 2nd August, 
three days before the day fixed for closing the sale the respondents filed an appeal 
to the Court of the District Judge against the refusal to stay the sale and in his 
petition he asked that an interim stay might*be ordered pending the disposal of 
his petition. The next day, grd August, an agreement was made with regard to 
the application for an interim stay between the advocates of the respective parties 
which was duly endorsed on the petition. It was in these terms : 

“On behalf of the decree-holder I (that is the advocate for the decree-holder) undertake to 
have the execution sale carried on from day to day till 12th instant.” e o 
The endorsement by the respondents’ advocate was “In view “of the undertaking 
of the respondent I do not now press this petiti#n.” Nothing could be clearer than 
this. The parties agreed that the sale was to be continued from 5th August 
to 12th August on which date the appeal was due to be heard*as it in fact was. 
On the same day, 5th August, the appellants’ pleader lodged a memo. in the Court 
of the Subordinate Judge reciting the agreement and paid the necessary fee for 
continuing the sale for one week frofm that date. It does not appear that any order 
of the Court was made on that date for the continuance of the sale, and their Lord- 
ships assume that none was made, but on 8th August, the Subordinate Judge did 
make an order that the sale be continued till r2th August, which was in accordance 
with what the parties had agreed. On that date the appeal was dismissed and the 
property was thereupon sold ta the 2nd appellant at a price which both Courts 
below have found to be the full value : so the respondenjs have in any ease sustained 
no injury. They then applied te the Subordinate Judge for an order setting aside 
the sale, apparently on the grounds that it was illegal for the sale to have taken 
e place on 12th August, when by the order of 29th July, the 5th August had been 
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appointed as the latest day for closing the sale and also on the ground that there- 
had been no proclamation of the sale for 12th August. The Subordinate Judge,. 
as already stated, refused this application, but the High Court in reversing his. 
decision held that the sale was entirely illegal. In this judgment they said : 

“ But there was no sale on 5th August. Nor was the ayction closed on that date. On that day 
the decree-holder represented that the auction sale should be continued for another week and deposited 
Rs. 3-8-0 for the expenses of conducting the sale on seven more suceessive days. The Court passed 
no order on this request other than an order that the money so paid should be accepted. . .- The 
Court’s action in not selling the property on 5th August, or concluding the sale on that day was- 
highly irregular inasmuch as it had been widely proclaimed that that was the latest date of sale. 
Its action in selling the property on a date subsequent to that date was positively illegal.” 

It will be observed that the High Court make no reference to the agreement between 
thé advocates of the respective parties for the continuance of the sale but appear: 
to treat the matter as though the appellants’ representative had obtained ex paste 
a continuance of the sale. Wor do the Court make any-referenc to. the order of 
8th August, and their Lordships can only suppose that these two important facts. 
were not brought to the attention of the Court as they cannot think that, had they 
been, the appeal would have been allowed. In view of the agreement and the 
order of the Court» their Lordships are unable to see that there was any material 
irregularity in the proceedings, still less any illegality. It was contended before 
the Board that as no order for the continuance of the sale was made on 5th August 
the order of 8th August was tob late and.therefore ineffective but their Lordships 
cannot accept that argument. Even assuming that in view of the agreement 
between the parties any order was necessary, and it is not to be taken that in their 
Lordships’ opinion it was, they are of opinion that the agreement come to on grd 
August coupled with the order of 8th August, effectively continued the sale to 12th 
August. It mfay be observed that the sale was never adjourned ; it was all along 
continued from day to day and consequently no fresh proclamation ever became 

necessary. i ° 


« Their Lordships will humbly advisg His Majesty that the appeal should be 
allowed, the order of the High Court set aside with costs and the order of the Sub- 
ordinate Judge restored. . The responelefits Will pay the costs of the appeal. 


Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondents: Harold Shephard. ° 
V.S. ——— Appeal allowed. 


[PRIVY COUNCIL. | 
e (On appeal from the Court of Judicial Commissioners at Peshawar.) ” 


PRESENT :—LoRD THANKERTON, LORD JUSTICE LUXMOORE AND SIR MADHA-- 
VAN Nair. 


K. S. Agha Wlir Ahmad Shah and another e .. Appellants* 
a 
Mir Mudassir Shah and others ° .. Respondents. 


Evidance—Death in earthqugke—No presumptien of survival of elder by younger person—Onus of proof as 
to order in which death odcurred. 

Civil Procedure Code (V of 1908), Order 16, rule 14—Court’s power to examine witness suo motu—Dis- 
cretionary. `. 

When two individuals perish in a common calamity® like an earthquake, and the question arises. 
as to who died first, in the absence of evidence on the point, there is no presumption in law that the 
younger survived the elder. Such a question is always a pure question of fact, the onus probandi 
lying on the party who asserts the affirmatie. a 
- The power of the Courts under Order 16, rule 14, Civil Procedure Code to examine witnesses 
on its own motiorf is discrgtionary and the Judicial Committee will not exercise that discretion when 
the Courts in India have refused to exercise it. Š 5 


D. N. Pritt, K. C. and R. K. Handoo for Appellant. ` A 
7. M. Pringle for Respondent. ° 
amma a mama mm ama aana aaa aaa 
° l grd July, 1944. 
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Their Lordships’ Judgment was delivered by 


SIR Mapuavan Narr.—This is an appeal from the decree of the Court of 
Judicial Commissioner, North West Frontier dated 13th June, 1941, which affirmed 
the decree of the Senior Subordinate Judge, Peshawar, dated Z3rd December, 1938, 
by which a suit brought by the appellants against the respondents was dismissed. 


The appellants are the parents of Lady Shamas Shah, who was the wife of a 
retired officer of the political service of the Government of India. The respondents 
are his nephews. 


Lady Shamas Shah and her husband lost their lives in the earthquake at Quetta, 
which occurred early in the morning of 31st May, 1935. Sir Shamas Shah was 68 
at the time of his death, and his wife 26. They had no children. At the time of 
the earthquake, Sir Shamas Shah, his wife, her younger sister, and one Mussammat 
Faruq, a maid, servant were staying in his bungalow which collapsed in the earth- 
quake. They were buried under the debris. ii . 


Opposite their bungalow was the bungalow in which the appellants lived with 
their son Bashir Ahmmed and certain other persons. , This bungalow also 
collapsed ; but the appellants éxtricated themselves from the ruins ; and accodm- 
panied by their son hurried across to the residenceeof Sir Shamas Shah to find-out 
what had happened there. e 


It is admitted that Shamas Shah and his wife’s sister were already dead when 
their bodies were recovered from the ruins. It is also admitted that Mussammat 
Faruq survived the disaster: as to Lady Shamas Shah, the appellants set up the 
case that she was “taken out alive” when she was extracted at about the same time 
when her husband’s body was recovered and that she thus survivede him, though 
she expired immediately thereafter. e oe 

The respondents denied that Lady Shamas Shah was “ taken out alive ”? from 
the crumbled bungalow, and that she survived her husband. They contended 
that not having survived him, she did not ¢nherit from hign and the appellants had 
no title to the suit property on that ground. A l 

The parties are Muhammadans. As Sir Shamas Sħah died without issue, 


assuming Lady Shamas to have survived him, his heirs on his death, under the 
Muhampadan Law, were— 


(1) his widow who became entitled to a fourth part of the estate, and 
(2) his nephews, the present respondents, who took the remaining three- 
quarters. \ 

On the death of Lady Shamas Shah, her parents, the present appellants, became 
entitled to the fourth part which she, their daughter, had inherited from her husband. 
If she did not survive her husband then the respondents were entitled to the entire 
estate. > o 


è 6 

The decision of the dispute thus depended upon the question “ Did Lady 
Shamas Shah survive her husband,” and on this basis, issue 4 was framed which 
was, “Did one quarter of the property devolve on Lady Shamas Shah on the ground 
that she survived her husband ? ” K s o 

The onus of proving the above issue was rightly thrown on the appellants who 
sought to discharge it (1) by adducing direct evidence of witnesses who said they 
saw that Lady Shamas Shah was taken out alive from the debris, and (2) alterna- 
tively, in the event of the evidence as to her survival being found insufficient, by 
relying on what they alleged to be a presumption of law, that where two persons 
have died in circumstances rendering it uncertain which of them survived the. 
other, the younger should be deemed to have*survived the oldep, and tonsequently, 
that Lady Shamas Shah being younger of the two should be presumed to have 
survived her husband. i 


The respondents adduced evidenĉe in support of their case. The trial Court 
held that the evidence adduced by the appellants was not above suspicion, and 
¿that there is no presumption in law that in a common calamity the youger of the 
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two deceased persons should be deemed to have survived the elder. In the result the 
suit was dismissed. It may be mentioned here that there was on record a statement 
that had been made by Mussammat Faruq before a Commissioner, one Mrs. Quasim, 
who had been directed by the Court to take her evidence. That statement supports 
the version of the appellants regarding the survivorship of Lady Shamas Shah. 
It is obvious that the statement being that of the only inmate of the bungalow that 
survived the disaster would, if found true and acceptable, be of great value in the 
decision of the case, but it was excluded from consideration by the trial Judge 
owing to an infirmity that attached to it. He also refused to summon the said 
Mussammat Faruq asa witness under Order 16, rule 14, Civil Procedure Code, under 
which a Court in India may of its own motion summon as witnesses strangers to the 
suit, as he was of opinion that the appellants had inexcusably omitted to examine 
her. In appeal, the Judicial Commissioners agreed with the tiral Judge on all the 
points, urged before them ficluding what was alleged as the wrongful exclusion 
of the evidence of Mussammat Faruq. They also refused to remand the case for the 
examination of this witness. Eventually, the appeal was dismissed, as it was not 
proved that Lady Shamas Shah survived her husband. 

In this appeal before the Board, it may be mentioned at the very outset, that 
Mer. Pritt, the learned Counsel for the appellants, has rightly not relied on the 
so-called presumption in law regarding the survivorship of Lady Shamas Shah urged 
in the Courts below. It is clear to their Lordships that when two individuals perish 
in a common calamity and the question arises as to who died first, in the absence of 
evidence on the point, there is no presumption in law that the younger survived the 
elder. As was observed by the Lord Chancellor, Lord Campbell, in the leading 
English case en the subject, Wing v. Angrave 1 «|, such a question is always from first 
to’ last a pure question of fact, the onus probandi lying on the party who asserts the 
affirmative.’ ‘This rule has not been modified in,India by any statute as has been 
done in England by section 184 of the English law of Property Act, 1925. The 
learned Counsel however urged that though there is no presumption in law the 
survivorship of the younger should be considered as “an element in the evidence ”” 
bearing on the question as to who died first. As to this, their Lordships need only 
observe that the distinction which the learned Counsel seeks to draw is very thin ; 
it is obvious, that in a disaster like an earthquake, it is a matter of pure chance 


e whether the younger or the elder would be killed first. It may well be*that the 


younger might receive injuries which cause instantaneous death, while the elder 
might merely be buried under the debris and eventually die of suffocation. 

The case presented before the Board appears to be one of concurrent findings 
of fact not #volving any substantial question of law which according to the ‘usual 
practice would necessarily entail its dismissal; but it was strongly urged by the 
jearned Counsel that the rule is not absolute and that there are exceptional cir- 
cumstarmes èn the case which, if attgnded fo would persuade their Lordships to 
hold that the findings should be reopened. The main argument is that the state- 
ment of Mussammat Farug was wrongly excluded from consideration, and that the 
Board should in the interests of justice remand the case to India for fresh disposal 
after taking her evidence. To appreciate this argument it is necessary that the 
circumstances which led to the exclusion of her statement should be examined. 


The material circumstances are these: A contemplated settlement of the 
case being found impossible, the Court appointed on the and December, 1937, 
one Mrs. Quasim as Commissioner to take the evidence of the appellants’ “ female 
witnesses,” the second appellant, and Mussammat Farug. In pursuance of that 
order Mrs. Quasim examined them’both on the 19th December. She appended the 
following note to the evidence : à 


. “ Pleader Said Ali Shah (pleader for respondents 1 and 4) had come to my compounder who 
informed him that the statement will be taken at 3 P.M. 1 waited for 15 minutes after which I took 
the ladies’ statements. No pleader on either side, appeared, Therefore no cross-exananation. 


Plaintiffs’ attorney present, Agha Chan Badshah.” 
si ; 
° : r. (1860) 8 H.L.C. 183. . 
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In Order, No. 11 dated 20th December, 1937, the Court noted 

“‘counscl as before. . . . In view of the finding ofthe Court and request for change of 
date as pleaders were ill, she should have postponed recording the statements.” 

On the 24th February, 1938, in Order No. 19, the following order was passed. 

“ Parties and counsel as before. Plaintiff 1 absent again. Furnishes a medical certificate of 
being unable to attend. counsel agree to the plaintiff being examined by open Commission. Issue 
Commission for K. S. Mir. Ahmad Shah to Dr. Nur Elahi pleader. For (2) to Dr. Miss Rishi . . .” 

The expression “ For (2) to Dr. Miss Kishi ” meant that the and plaintiff was 
to be examined by Dr. Miss Rishi. She was accordingly examined on the 27th 
March, 1938. On the 14th April, 1938, after noting the names of the counsel 
for the plaintiff and defendant, the Court passed the following order : F 

“Two of P. W.’s of N. W. F. P. will be produced in Court it is stated. Balance of P. W.’s 
st@ements will be recorded by Commissioner already appointed; also of D.W,’s. to be taken by the 
same Commissioner.” 2 R 
Some more orders were passed respecting the examination of witnesses and the 
production of evidence. The appellants and respondents closed their cases on the 
25th August, 1938, and 2nd November, respectively ; and the case was posted to 
the 7th December, 1938, for arguments. : 


On the above date the counsel for the appellants put in an application to’ the 
effect that the statement of Mussammat Faruq should be recorded. On this,’ the 
Senior Subordinate Judge passed a long order which after referring to the relevant 
orders concluded as follows : j 

“obviously the statement of Mussamat Faruq recorded on the 19th December, 1938, cannot 


be admitted in evidence. This must have been obvious to the plaintiffs’ counsel on the 14th April, 
1938, and he should have then asked the Court for orders for the examination of thés witness. ; 


Counsel for the plaintiff pleads an unintentional omission and ass me to summon Mussammmat 
Faruq as a Court witness under Order 16, rule 14, as she is a vitally important witness. Counsel 
for defendants object on the ground that the evidence of both parties is closed. It is contended also 
that the omission was intentional on the part of tha plaintiffs’ counsel. 


I have considered this question carefully and am of opinion that if would be seriously detrimental 
to the defendants’ case to admit this witness at this st&ge. I do not consider that it is the luty of 
the Court to remedy an omission by a party to the suit which may be*ifitentional or if not, must be 
due to neglect.” i i 

», Thè following extract from the judgment of the Judicial Commissioners explains 
their reasons for not considering the statement of Mussammat Faruq and for their 
refusal to remand the case for examining her : 

“ We are of opinion that the evidence of Mst. Farug given before Mrs. Quasim cannot be taken 
into consideration ; nor should the plaintiff be given a further opportunity of examining her. ve 
cannot presume that the Counsel for defendants a and 3 was notified in time so as tô appear before 
Mrs. Quasim on the 1gth December. These defendants had no opportunity of cross-examining 
her. It is quite apparent that the plaintiffs were negligent in not having her examined later. Both 
she and the 2nd plaintiff had appeared before Mrs. Quasim. When the second commission was 
issued to Miss Rishi the 2nd plaintiff was efamine@ but no attempt was made to get Mst. Faruq 
examined and counsel for the plaintiffs on two occasions gave statements whith show clearly that 
all the evidence which was to be taken at Peshawar had,been completed. We are not prepared to 
remand the case for the examination of this witness and we cannot take the evidence which she gave 
before Mrs. Quasim into consideration.” í A . < 

It appears to their Lordships that full and cogent reasons have been given by 
the learned Judges for rejecting the evidence of Mussammat Faruq and for refusing 
to call her as a court witness. It is true that counsel for respondents 1 and 4 knew 
that the Commissioner would examine her on the 19th December, but it is not a 
necessary inference from this that the counsel for respondents 2 and 3 who was a 
different individual had timely motice of the*information. Indeed it would be 
very dangerous to act upon the evidence of this witness as it had not heen subjected’ 
to cross-examination. : The Senior Subordinate Judge indicated his opinion to 
the parties at a very early stage®that Mrs. Quasim should not have recordedethe 

statement of Mussamat Faruq on‘the1gth December. In consequence when 
Miss Rishi was appointed as Commissioner, appellant 2 who had already been 
examined On the rgth December by Mrs. Quasim was examined afresh by the 

i : . @ 
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appellants, but not Mussammat Faruq. The evidence of both these witnesses was 
subject to the same infirmity. No reasonable explanation for the omission to examine 
this witness before Miss Rishi has been offered. It may be that the appellants 
did not want her evidence at all, for reasons best known to themselves, or that they 
thought that she might be produced and oe in Court. Referring to his order 
pased on the 14th April, 1938, the Senior Subordinate Judge remarks “ orders 
were also passed for the examination of those of the witnesses who were residing 
outside N. W. F. P. In this order no mention is made of-Mussammat Faruq who 
was residing in Peshawar City.” There is great force in the observation of the 
Judicial Commissioners that the appellants would seem to have abandoned the 
idea of producing Mussammat Faruq in Court. On the 25th August, 1938, their 
counsel filed the statement that their case was closed, and the request that the 
statement of Mussammat Faruq should be recorded was made on the 7th December, 
when the case was,taken up for argument, more than a month after the respondents, 
had closed their case on the 2nd November, 1938. In the circumstances the Courts 
below were right in rejecting her evidence. It also appears to their Lordships 
that they were right in not acceding to the request of the appellants to examine 
Mussammat Faruq whether their omission to examine her was intentional or due 
toneglect. The power of the Gourts under Order 16, rule 14, Civil Procedure Cede, 
to examine witnesses on its own metion is discretionary. The Courts in India have 
in this case for very good redsons refused to exercise their discretion in favour of 
the appellants, and their Lordships also are not prepared to exercise it. No case 
has been made out for re-opening the concurrent finding of the Courts below that 
it has not been proved that Lady Shamas Shah survived her husband. In the 
circumstances their Lordships would accept the finding and humbly advise His 
Majesty that this appęal should be dismissed with costs. 
K.S. i —— , Appeal dismissed. 
[PRIVY COUNCIL]. : 
(On appeal frọm the High Gourt of Judicature at Bombay). 
PRESENT :— LORD THANKERTON,» LORD *WRIGHT AND SIR MADHAVAN NAIR. 


‘Narayan Jivangouda Patil and another . .Appellants* 
° v. oe 
e Puttabai and others .. Respondents. 


Limitation Act (IX of 1908), section 1 5—Scope—Injunction restraining defendant from interfering with 
plaintiff s possession—Institution of suit by defendant for possession not thereby restrained—Petiad of continuance 
of the injunction cannot be excluded in computing limitation for defendant’s suit for possession. 

e The plaintiff in possession obtained in the Courts in India a declaration that he was in possession 
and a permanent injunction restraining the deferdant therein from dispossessing him and receiving 
rents from the tenants. The main contest in the case was as to the validity of the defendant’s adoption. 
Though the adoption was held to be invalid by the Courts in India, the Judicial Committee on appeal 
-set aside Bee decision holding that the defendant was validly adopted thereby definitely establishing 
the defendant’s title to the properties. Thefeupon the defendant brought a suit for possession of 
the suit properties when his title had become extinguished by adverse possession claiming the benefits 
-of section 15 of the Limitation Act. p 

Held, that the defendant was not prevented from instituting a suit for possession in 1920 (when 
the suit against him for injusction was filed), er at any time before the expiry of the period of limitation 
and section 15 of the, Limitation Act cannot help him. 
| Their Lordships’ Judgment was delivered by 

Siz Mapuavan Narr.—These are consglidated appeals from a judgment.and 
two decrees of the High Court of Judicature at Bombay dated 14th January, 1938, 
affirming a decree of the First Class Subordinate Judge of Dharwar dated 31st 
October, 1936, and an order of that Judge dated 21st November, 1936. 

` The questions which arise in thæappeals are : 
(1) Whether the plaintiffs’ suit is barred py limitation. . 
_. (2) ‘Whether Narayan (plaintiff No. 1, hereinafter referred to as the appel- 
lant) was entitled to restitution® or other relief consequent upon a decision of the 
naa nn eee EE an 


ST 
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P. C. App. No, 16 of 1942. a is ine 24th July 1944. a 
ve | 
6 ` 
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Privy Council in Bhimabai v. Gurunathgouda Khandappagouda Patil) hereinafter 
mentioned. ° 


The parties to the suit are Hindus governed by the Bombay School of the 
Mitakshara law. The table given below shows their relationship. 


e Dyamangouda I (died before 1895) 
ee 
| 


| 
Nilkantgouda Khadappagouda= Jivangouda=Bhimabai (died 


(died December 1915) ° (widow) (separated from his 15-1-13) (plff. 2, respt. 4) 
° brothers 1895 died 1912) . 
Dyamangouda II == Gurunath (adopted by widow Narayan (adopted by Bhima- 


“fungawa (adopted on 20-5-15 6-7-15 died 20-2-38 original bai 17-9-19 attained majority 
died August, 1919) ° defendant now represented bye 5-3-20.eplff, 1 and appellant). 
: respondents 1-3). i 


Dattatraya (born 
August 1918, died 6-2-20). . . 

One Dyamangouda I and his three sons Nilkantgouda, Khadappagouda and 
Jivangouda, formed-a joint and undivided Hiru family. Dyamangouda ‘died 
sometime before 1895 leaving him surviving his three sons who took the' family 
properties including the properties now in suit by survivorship. In 1895, Khadappa- 
gouda separated from his two brothers who continued joint, and the properties 
now in suit are those which were allotted to the two brothers jointly. The bulk of 
the properties consisted of watan lands. Khadappagouda died in 1912, leaving 
a widow but without male issue. On 6th July, 1915, she adopted Gurunath, the 
defendant in the present suit, who died on 20th F ebruary 1933, subsequent to the 
High Court judgment. “His legal representatives have been since brought on the 
record and they are now respondents Nos. 1 to 3. 


On 15th January, 1913, Jivangouda died leaving hisewidow Bhimabai (plaintiff 
No. 2, now respondent No. 4) but without male issue. On 17th November? 1919, 
she adopted the appellant who attained his majority on 5¢tf March, 1920. : 

In December, 1915, Nilkantgouda died leaving him surviving Dyamangouda 
II whom he had adopted as his son on 20th May, 1915. Dyamangouda died in 
August, 1919, leaving a son Dattatraya who was born in August, 1918, and a 
widow Tupgawa. 


On 6th February, 1920, Dattatraya died unmarried and the appellant became 


entitled by survivorship to all the joint family properties subject to ethe rights*of ° 


Tungawa and Bhimabai for maintenance. Tungawa took possession of the pro- 
perties to the exclusion of the appellant, 


Disputes, however, arose between Tungawa and Gurunath, the Bitter claiming 
that he was entitled to watan properties in preference to Tungawa. These disputes 
were referred to two arbitrators who made aneaward on 23rd F ebruary, 1920, in 
terms of which a consent decree was afterwards passed by the First Class Subordinate 
Judge of Dharwar on 24th F ebruary, 1920. “On the same dates purporting to act 
under its terms, Tungawa handed over the properties now ih suit to Gurunath 
who has since been in sole and exclusive possession of them. Subsequently, Guru- 
nath applied for mutation in his faveur in the Revenue Records ; a similar appli- 
cation had been made by the appellant also, who had by this time come of age on 
5th March, 1920. The Mamlatdar of Gadag ordered mutation in favour of Guru- 
nath, but this order was set asidesby the Distriét Deputy Collector. 


Thereupon, on 25th November, 1920, Gurunath filed a salit (Suit No. 588 of 
1920) jn the Court of the First Clags Subordinate Judge of Dharwar against Bhimabai 
the appellant, and some others, challenging the adoption of the appellant, and 
praying for cancellation of the order of the Districe Deputy Collector, a declaration 
that he was, in possession, and a permanent injunction restraining the defendants 





1. (1932) 64 M.L.J. 34 : L.R. 60 IA. 25 : LL.R. 57 Bom. 157 (P.G.), 
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therein from dispossessing him and, receiving rents from the tenants. On the same 
date Gurunath filed an application for and obtained a temporary injunction to 
the same effect as the permanent injunction applied for by him. On rst April, 1921, 
Bhimabai and the appellant filed a written statement in which Gurunath’s claim 
was denied and the title of the appellant was asferted. The order for temporary 
injunction was confirmed by the Subordinate Judge or 6th February, 1922, and 
by the High Court in appeal on 22nd January, 1924. The main contest in the 
case was as regards the validity of the appellant’s adoption. The Courts in India 
held that his adoption was invalid, but on appeal to His Majesty in Council, the 
Board set aside their decision, holding that the appellant was,validly adopted by 
Bhimabai as a son to her husband Jivangouda—see the decision in Bhimabat v. Guru- 
nathgouda Khandappagouda Patil+, The Order in Council giving effect to the judgment 
was made on roth Novembey, 1932. ‘The appellant’s title to the lands in question 
was thus definitely established. 


Thereupon, on 25th November, 1932, the appellant and Bhimabai (as plaintiffs 
Nos. 1 and 2), brought the suit out of which this appeal arises in the Court of the 
First Class Subordinate Judge of Dharwar against Gurunath, claiming possession 
of the suit properties on the stwength of title established in the appellant's favour 
by the judgment of the Privy Council. Appellant No. 2 was subsequently brought 
on the record as plaintiff No. 4, on his own application on the ground that he was 
the donee of some of the properties. Various pleas were raised by Gurunath in his 
written statement of which the only one with which the Board are now concerned 
is that the appellant’s title to the suit properties was extinguished by reason of his 
adverse possegsion for over 12 years. 


- The appellant conéended first that the suit was in time, alleging that the 
cause of action arose on 4th November, 1932, or on 35th November, 1930 (see para. 12 
of the plaint). This plea has not been urged before the Board; he also pleaded 
that even if the cause of action arose onean anterior date, the bar of limitation was 
saved because of sections’14 and 15 of ghe Jndian Limitation Act. These sections 
run as follows : a is 


“ Section 14 (1). In computing the period of limitation prescribed for any suit, the time during 
which the plaintiff has been prosecuting’ with due diligence another civil proceeding, whether in 
a Court of first instance or in a Court of appeal, against the defendant, shall be excluded,” where the 
proceeding is founded upon the same cause of action and is presented in good faith in a Court which 
trom defect of jurisdiction, or other cause of a like nature, is unable to entertain it. 


Explanation II.—For the purposes of éhis section, a plaintiff or an appellant resisfing an appeal 
shall be deemed to be prosecuting a proceeding.” 


e * è * $ * Ki x 


e 
Section 15, sub-section (1) runs as follows : 


“ Section 15 (1). In computing the peridd of limitation prescribed for any suit or application 
for the execution of a decree, the institution gr exesution of which has been stayed by injunction 
or order, the time of the continuance of the injunction or order, the day on which it was issued or 
made, and the days on which it was withdrawn, shall be excluded.” 


The exclusion from the bar of limitation was pleaded in para. 18 of the plaint 
which stated as follows : e 
x . * x # x * 


« But ifit were to be held that the cause of action accrued to the plaintiffs still earlier, the plaintiffs 
submit that in computing the period of limitation prescribed for this suit the time from 26th November, 
1920 to 4th November, 1932, should be excluded, on the ground inter alia firstly that the institution 
by them of any suit for possession and mesne profits or for recovery of rent, etc., was in effect con- 
tinuously stayed first by the temporary injunction hereinbefore referred to and followed by a per- 
manent injunction as embodied in the dectee of this Courtewhich was confirmed by the High Court, 
and secondly and without prejudice to the previous grounds that he was defending the said suit and 
prosecuting the said appeals in effect prosecuting another suit founded upon the same cause of action, 
namely, the validity of his adoption with due diligence and in good faith against the defendant herein.” 

ii of * z Æ x 


It will be observed that the first part df this statement refers to section 15 of 
the Limitation Act and the second part to section 14. 


D ieee 
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Meanwhile, on 4th November, 193%, the appellant and Bhimabai filed an 
application before the First Class Subordinate Judge under sections 144 and 151, 
Civil Procedure Code, praying for an injunction against Gurunath, for possession 
and mesne profits, damages, and compensation and other reliefs? by way of restitution 
consequent on the reversal of the decree of the Trial Court, which thev contended’ 
was the effect of the judgment of the Privy Council in Bhimabai v. Gurunathgouda 
Khandappagouda Patil! and the Order in Gouncil dated 1oth November, 1932. 


In the suit the Subordinate Judge held that “time certainly began to run 
against the appellants from at least 24th February, 1920,” the appellant could 
not claim the benefit of either section 14 or 15: and that his title was thus extin- 
guished by the adverse possession of Gurunath; he therefore passed a dectee 
djsmissing the suit on the 31st October, 1935. 


The Subordinate Judge also dismissed the application dated 4th November, 
1935, on the following grounds: “In view of the findings in the suit, that it was 
barred by time and adverse possession and the plaintiffs (appellants) have no 
right to the possession of the property, none of the reliefs prayed for survives.” 


On appeal to the High Court both the decree of the Subordinate Judge in the 
suit, and his order on the application were confiemed, and a decree dated 14th 
January, 1938, was drawn up in each appeal, dismissing the same with costs in 
favour of Gurunath. . ` A 

In this appeal, the only guestion argued before the Board is that which relates 
to limitation. Having regard to the findings, Sir Thomas Strangman, the learned 
counsel for the appellants, conceded that the title of the appellant to the suit 
properties must be held to have been extinguished by adverse possession, if he is not 
able to show that in computing time the appellants are entiéled to claim the bénefits 
of section 14 or of section 15 ef the Limitation Act. With respect to section 14 
of the Act, it is urged that the appellants are entitled to deduct the period of the 
pendency of Suit No. 588 of 1920 which entled in the Privy Council in the appellant’s 
favour, but the learned counsel has mot been able to convince their Lordships 
how the words of section 14 can be applied to the facts af.the case, and at a very 
early stage in the arguments that contention was given up. 


- It ds clear to their Lordships that section 15 of the Act also cannot help the 
appellants. Having regard to the words of section 15, the question to be considered 
is whether the institution of the suit, the decree in which is now under appeal, 
has been stayed by any injunction or order ; if is argued that the injunction passed 
in Suit No. 588 of 1920 and embodied in the decree prevented the appellant from 


filing å suit for possession, and therefore he is entitled to deduct the*whole period ; 


from the date of the temporary injunction to the date of the dissolution of the 
permanent injunction by the Privy Council. In this connection attention may be 
drawn to the injunction passed by the Subordinate Judge and also’ to the decree 
ofthe Court. In his application for temporary injunction made 6n 15th November, 
1920, Gurunath prayed as follows: è 


“The Court may therefore be pleased to issue ap injunction restraining the defendants from 
taking away any crops whatever in the lands mentioned in schedules A, B afid C annexed hereto, 
from causing obstruction in the Vahiwat (management) of the plaintiff, from” taking rent notes from 
the plaintiff’s ryots and recovering moneys (from them) from causing obstruction to plaintiff in taking 
away the crops raised by him and in plaintiff’s ryots taking away the crops raised by them, and from 
obstructing plaintiff in recovering the amount (rent) from his ryots.” 2 


On the same date, the Subordinate Judge granted ex parte a temporary injunction 
as prayed for. As already stated this was confirmed on 6th February, 1922, and 
it continued until it was dissolved by the degision of the Privy Council. The decree 
passed by the Subordinate Judge in Suit No. 588 of 1920 aftes declaring the title of 
Gurunath to the properties, stated as follows : . 


ee . We hereby order that defendants Nos. g to5 ‘either jointly or severally should 


not deprive the plaintiff of the possession of the whole of the property or any portion thereof, that 
aan AANO 
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they should not cause obstruction in any way to the plaintiff in removing the crops grown by him or 
in accepting or recovering the amount of rent of the said lands from the tenants of those (lands). 
We also order that’ they should neither accept nor recovey the amount of the rent of the said lands 
in suit or of any thereof. . i 
The question whether in a particular case a party has been restrained by an 
injunction or order from instituting a suit must alWays depend for its decision upon 
the order, or the decree, made in the case. It appears to their Lordships there is 
nothing in the injunction or in the decree to support the contention that the appellant 
was prevented from instituting a suit for possession in 1920, or at any time before 
the expiry of the period of limitation. The various restraints imposed on the 
appellant by the decree cannot be made to mean by any process of interpretation 
that he is thereby prevented from instituting a suit for possession for the suit pro- 
perties. It is not maintained that there is any express order restraining him from 
instituting such a suit. Mr, Parikh, the learned counsel for the . respondents, 
said that the injunction or order relied upon, to be effective, should contain an 
express prohibition, but it is not necessary to consider that point as their Lordships 
are satisfied that there is no prohibition, either express or even implied, in the injunc- 
tion or the decree in the present case, which restrains the appellant from instituting 
a suit for possession. Sir Thomas Strangman contended strongly that since the 
° title'of the contending parties was involved in the suit it would be quite futile to 
.© © instifute a suit for possession. Their Lordships are unable to appreciate this point, 
for the institution of a suit can never be said to be futile, if it would thereby prevent 
the running of limitation. 


For the above reasons their Lordships hold that the appellant’s suit was barred 
by limitation,,and also that the appellant was not entitled to restitution and other 
reliefs claimed by him i his petition under section 144 and section 151, Civil Pro- 
cedure Code. They will therefore humbly advise His Majesty that this appeal 
should be dismissed with costs of the contesting respondénts. 





K. S. 3 — ` Appeal dismissed. 
“ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° PRESENT :—s MR. Justice HORWILL. 
j Marudamuthu Pillai .. Appellâni* 
v. 
G. K. Radhakrishna Chetty and athers .. Respondents. 


Civil Procedure Code (V of 1908), section 11, Explanation 6—Scope—Suit by creditor under Order 21, rule 63 


- agast claim ordw—tIf representative suit—If operates ag constructive res judicata in execution proceedings by 
another creditor. 


R gifted a house to his wife who in tura sold it to M who leased it back to R. A creditor of R 
brought a syit under Order 21, rule 63 of the Cjvil Progedure Code against the order in claim pro- 
ceedings holling that the gift by R and the sale by his wife were true. The suitand the appeal there- 

á from were dismissed. Later on, another creditor XY sought to proceed against the property. On a 
claim petition being preferred it was heldeas before that the gift and sale were true. X then filed a 
suit to establish his right to proceed in execution against the house contending that the gift and the 
sale wer nominal. a ? 

š Held, that the creditpr in the first suit was not litigating on behalf of the general body of creditors 
but was merely concerned with having it declared that the giftand sale were nominal in order 
ææ that he might proceed against the property. He was not concerned with the other creditors and the 


suit was not one under section 53, Transfer of Property Act. Accordingly the subsequent suit by X 
was not barred by res judicata. 


Appeals against the decrees of the Court of the Subordinate Judge, Coimbatore, 
in A. S. Nos. 179 and 180 of 1942 preferred against the decrees of the Court of the 
District Munsiff, Erode, in O. S. Nos. #15 and 116 of 1942. 


8. T. Srinivasagopalachari for Appellant. $ i 
K. Aravamudha Aiyangar’ and Ẹ. R. Balakrtshnan for Respondents. ` 


nn aaa aga eaaa angan gaaaaaaa AAmna EN aana Ganam a anaa 


* S. A. Nos, 1272 and 1273 of 1943. 11th October, 1944, 
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The Court delivered the following 


JUDGMENT.—-On the 18th July,.1g04, one Ramaswami gifted the suit house 
to his wife. On the 8th February, rgos, by Ex. D-1, the wife sold the property 
to the appellant, who leased it back to Ramaswami. In O. S. No. 1094 of 1905 
on the file of the District Munsiff of Erode, a creditor of Ramaswami brought a 
suit under Order 21, rule 68 against the claim order holding that the gift by Rama- 
swami and the sale by. his wife were true’ That suit was dismissed, as was the 
appeal to the District Court. Later on, the first respondent sought to proceed against 
the property. On the claim petitions, it was held as before that the gift and sale 
were true. Consequently, the defeated creditor, who is the first respondent, filed 
O. S. No. 115 of 1942 to establish his right to proceed in execution against 
that property; and he contended therein that the gift and the sale were nominal. 
At the same time, the appellant filed O. S. No. 116 of 1942 against the sons of 
Ramaswarmi, who has since died, to recover the property. These suits were tried 
together; and it was held that the gift and sale were nominal transactions. Appeals 
by the appellant to the Subordinate Judge of Coimbatore were unsuccessful. 


The principal point argued in appeal is with regard to the effect of the 
earlier decisions in O. S. No. 1094 of 1905 on thedile of the District Munsiff of 
Erode and in the appeal therefrom, A. S. No. 43 of 1907, on the present litigation. 
It is contended by the appellant that although O. S. No. 1094 of 1905 was appa- 
rently brought by the creditor for himself alone, yet he must be deemed to have 
been litigating on behalf of the general body of creditcrs and that therefore under 
explanation 6 to section 11 of the Civil Procedure Code, the earlier decree would 
be res judicata in the present litigation. The lower Courts discussed ¢his question 
briefly and very generally and came to the conclusion that the earlier decree’ was 
not res judicata, because the parties were not the same. It did nct consider the 
effect of explanation 6 to Section 11 of the Civil Procedure Code. 


It is very clear that the creditor in Où% S. No. 1004 of 1905 did not intend to 
litigate on behalf of the general body ef creditors and did not in fact do so., He 
was merely concerned with having it declared that the gifteand sale were nominal, 
in order that he might proceed against the property. He was not concerned with 
the other creditors. A somewhat similar question came up for consideration in 
Jagannath v. Ganesh and Pethuraja Kone v. Muthuswami Iyer®, where it was held that 
when a creditor merely resists a claim by a claimant, his resistance in the summary 
proceedings “cannot be deemed to be on behalf of all the creditors. The learned 
advocate for the appellant however relies on brief passages in the two judgments. 
In the Allahabad case, it was said: ° 4 


“ We say nothing as to what might be the effect of the order under section 280, section 281 or 
section 282 (Order 21, rules 60, 61, and 62) in favour bf one decree-holder so far as the other decree- 
holders were concerned who had obtained attaphment,” ° o 


King, J., in Pethuraja Kone v. Muthuswami Iyer? said : ii 


_ “Now, of course, a suit by a creditor to set aside an adv&se claim may well in certain circum- 
stances be in essence a suit under section 53 of the Transfer of Property Act.” 
e 


@ 

The learned Judge was considering section 53 as it now stands after the recent 
amendment. Under the old section 52 there was no obligation to file a suit in 
a representative character. A case that has been referred to by both sides is Kumara- 
velu Chetty v. Ramaswami Iyer?, a decisi$m of the Privy Council. In that case, a suit 
purported to be under Order 1, rule 8, but the terms of that order were not properly 
complied with, e.g., notice was not sent; nor was permission of the Court obtained. 
This High Court held that despite these defects the decision in that suit did operate 
as res judicata in a subsequent litigation between a person haveng the same right 
and thesame defendant. Their Lordships disagreed ; but reading their judgment 
as a whole, it is clear that they avoided discussion of the general question whether 
5 e 

I. (1896) I. 


L.R. I 
“2. (1941) 2 M.L.J. 784. LL.R. 56 Mad. 657 (P.C.). 


8 All. 413. 3. (1933) 65 M.L.T. 87: L.R, 6q I.A, 278 : 7 
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a decision in a suit not filed as a representative suit would operate as res judicata 
against persons who were not parties to the prior litigation. Their Lordships 
confined themselves to the question directly “before them, namely, whether in a 
suit that purported td be a representative one, but in which the provisions of Order 1, 
rule 8, were not properly complied with, the decision would nevertheless operate 
as res judicata in a subsequent litigation by virtue of explanation 6 to section 1I 
of the Civil Procedure Code. Their Lordships held that it would not. 


I do not consider that the present suit was one with regard to a right shared 
by others that would make explanation 6 to section 11 of the Civil Procedure Code 
applicable. In a suit under section 53 of the Transfer of Property Act, a creditor 
does not litigate with regard to aright, but, alleging that a certain alienation was 
in fraud of creditors, prays that the Court will declare that as far as he is concerrsed 
the transaction shguld be declared to be void. Mr. Srinivasagopalachari has 
referred to Gurushiddappa v. Gurushiddappa', as a case resembling in important respects 
the case now under consideration. There, the learned Judge held that the parties 
to the earlier litigation were the same as the parties in the later litigation. A suit 
was brought for redemption by a mortgagor against the Hubli Pinjrapole Samstha, 
and. the President was impleaded as the representative of the Samstha. The 
Samstha raised an objection that the President could not represent the Samstha, 
but that objection was afterwards withdrawn and the suit proceeded on the basis 
that it was one properly framed against the proper defendant. The later suit was 
for the same relief by the same plaintiff ‘against the same Samstha, but alleging 
that in the earlier suit, the Samstha was not properly represented. The second 
suit was framed as one under Order 1, rule 8. The learned Judge held, firstly, 
that the parties to the eaglier litigation proceeded on the assumption that the Samstha 
was properly represented and that the plaintiff was therefore estopped from contend- 
ing in the second suit that the Samstha was not propefly represented. But the 
learned Judge went further and said that even if there was any technical defect in 
the former suit, it was covéred by explanation, 6 to section 11 of the Civil Procedure 
Code? It seems to me jhat the circifmstances there were very different from what 
they are here. This is a case directly governed by Pethuraja Kone v. Muthuswamt Iyer2. 
e When the present appellant put forward a claim in the claim application, he was 

clearly doing so on behalf of himself alone and in no sense of the word could he be 
said to have been litigating with regard to a right which he shared with others. 


o 


It is further contended that even if the earlier decision did not operate as res 
judicata, yet the sons of Ramaswami, defendants 2to 4, should not be allowed to 
* erfjoy what may be left after the fifth defendant has realised his decree amount, and 
that they, at least, are bound by the earlier action. They cannot, however, be 
bound by the earlier decision unless that decision operates as res judicata. I have 
held thait dees not. Moreover, the appellant and Ramaswami were co-defendants 
in the prior litigation and their interests were not opposed. It is said that as 
Ramaswami was in possession of the land under a lease and that in pursuance of 
the lease granted to Ramaswami defendants 2 to 4 are in possession, they are estopped 
from questioningethe title of the appellant. The question of title was properly 
raised in the suit ;*and the Court has found that the sale was a nominal one, from 
== which it would follow that the lease back to Ramaswami was also nominal; so 
that the possession of Ramaswami was not under the lease as a tenant of the appellant, 
but in his own right as the owner of the land. For the same reason defendants 2 to 4 

are also in possession as the owners of the land. 


: Both appeals are dismissed with the costs of the first respondent in S. A. No. 
1272 of 1943 and gf the other respofidents in S. A. No. 1273 of 1943. 


K.S. ` : — Appeals dłsmissed. 


e 1. LL.R. (1937) Bom. 326. 2. (1941) 2 M.L.J. 784. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry, LioneL LEACH, Chief Justice AND MR. JUSTICE 
SHAHABUDDIN. 


Chutta Veettil Puthu Parambil Muhammad Koya and others... Appellants* 
2. 
Ponmanichandakath Katheessa Bi and others .. Respondents. 


Mahomedan Law—Will by Muslim migrated from British India to Ceylon—Whether testator had power 
under the law of Ceylon to dispose of the whole of the immovable property in British India—Sections 1 and 4 of 
the Ceylon Ordinance (XXI of 1844). 


The testator, a Moglah, was born in Malabar, butin his youth had migrated to Ceylon. He 
acquired large properties in British India and Ceylon. His visits to India were few and far 
between and his wife and children were in British India. In codicils added to his will, he had 
stated that he had acquired his permanent domicile in Ceylon and had no intention of abandoning 
the same. | He also made arrangements for his burial in Colombo® In the @rcumstances, 


Held, that the testator had acquired a domicile in Ceylon and was governed by the law in Ceylon ; 
that the Ceylon Ordinance (XXI of 1844) permits the testator to dispose of all his movable property 
wherever it might be and immovable property in Ceylon by will; but that the testator’s immov- 
able property in British India is governed by the ler situs which is the Muhammadan law according 
to which more than a third of such property cannot be disposed of by will. 

Appeal against the decree of the Court of the Subordinate Judge, South 


Malabar, at Calicut, dated 31st March, 1942 and passed in O. S. No. 39 of 197. 
Sir A. Krishnaswami Aiyar and C. K. Viswanatha Aiyar for Appellatts. 


K. Rajah Ayyar, S. Ramanujachariar,'C. D. Venkataraman, B. Sitarama Rao and 
B. Pocker tor Respondents. 


The Court delivered the following 


JupGMENT.—On the roth November, 1936, one Pathen Veettil Umibichi 
Haji, a Muhammadan of the Sunni sect, died in Colombo possessed of considerable 
property there and in British India. He left a will dated the 7th March, 1933, to 
which he added three codicils, dated respectively 25th September, 1934, 4th Feb- 
ruary, 1936, and gth April, 1936. By his will and cOdicils he disposed of the 
whole of his estate. The broad question raised by the appeal is whether by reason 
of an Ordinance passed by the Legislative authority of Ceylon he acquired full 
testamentary power. s 


The testator was born at Chaliyam in Malabar in 1865. That this was the year® 
of his birth has been agreed to by both sides in the course of the arguments in this 
Court. In his youth the testator migrated to Colombo where from a small beginning 
he built up a large fortune. His heirs according to Muhammadan law are his 
widow Katheesa Bi, his daughter AyissasBi and a cousin Moideen Kutti Haji, Who ` 
died on the 5th December, 1936. ‘The testator had another daughter Ameena Bi, 
who predeceased her father, leaving three*sons and a daughter. The suit which 
has given rise to this appeal was filedeby thg heirs of Moideen Kutti Waji gor the ad- 
ministration of the estate by the Court on the footing that the will was invalid.T he 
Subordinate Judge held that the testator had acquired a domicile in Ceylon and 
that by reason of the Ceylon Ordinance No. XXI of 1844 he had full power to 
dispose of all his property by will. Consequently he dismissed the suit. The pMintiffs 
have appealed. ‘They say that the testator had never abandoned his Indian domicile, 
but, even if he had, the Ceylon Ordinance gave him no power to dispose of im- am 
movable property situate outside theeisland of Geylon. For reasons which we shall 
in due course state we are of opinion that the Subordinate Judge was right in holding 
that the testator had acquired a domicile in Ceylon and that the Ceylon Ordinance 
gave him full power of disposing of all his property situate in the island and of 
movable property wherever it might be, but eve do not agree that it conferred upon’ 
him power of disposing of his immovable property in British Badia. His power of 
disposal of such property was merely that allowed by the Muhammadan law? 


It is agreed that for the purpose’of deciding ethis appeal it 1s not necessary to 
discuss in detail the directions given by the testator. lt is sufficient to state that, 


e gan, aan mama ama am kam kaanam s maa aaa 
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after making a number of bequests and constituting a waqf, he left one-third of the 
residue of his‘ estate to his widow, one-third to his daughter Ayissa Bi and the 
remaining one-third to the children -of his deceased daughter Ameena Bi. It is 
common ground that, if the estate falls to be administered according to Muhammadan 
law, the testator’s cousin, Mohideen Kutti Haji*is entitled asa residuary to three- 
eighths of what falls to the heirs. $ 


We have no hesitation in agreeing with the Subordinate Judge that the testator 
abandoned his domicile of origin and acquired a domicile in Ceylon. It is true 
that his wife and daughters always lived in Malabar and that he bought a house 
in Calicut for the members of his family. It is in evidence that when a Moplah 
léaves Malabar to reside abroad his wife does not usually accompany him. It is 
the common practice for her to remain in her own locality and be content vwaith 
visits from her husband. shroughout the fifty years during which the testator 
was living in Colombo, he paid very few visits to Calicut and his visits were of 
very short duration. He was married in 1913 when he was 48 years of age. After 
1913 he visited Calicut only in 1915, 1918, 1926, 1927 and 1936; and as the Sub- 
ordinate Judge pdints out, on each occasion special business brought him over to 
India. It is said that inasmugh as his wife and daughters were in Malabar and 
he had acquired a house in Calicut he must be deemed to have had an intention 
to return there When he had become too old for business and therefore the finding 
that he had abandoned his domicile of origin was erroneous. 


This contention ignores important evidence to the contrary. ‘The first codicil 
to the will contains the following recital : 

__  WhereagI have executed my said last will and testament in accordance with the laws governing 
intestate succession in Ceylop, inasmuch as I have acquired my permanent domicile in Ceylon, and 
I have no intention whatsoever of abandoning the said domicile.” 

There is evidence which cannot be contradicted’and that it was his wish that he 
should be buried in Colombo and his wish was respected. In 1934 he applied for 
permission to be buried én the Wolfendal Mosque, Colombo. In this connection 
representations were made to the Chaifmah of the Municipal Council and Mayor 
of Colombo by Mr. A? R. A. Razik, another prominent resident of that city. 
In a lėtter dated the 17th August, 1934, and addressed to the testator the Mayor 
stated that he had personally no objection in the special circumstances of the case 
to the grant of the permission when actually required. The testator was in fact 
buried in this mosque. At one time the testator contemplated building a mosque 
in Colombo in order that he might be buried within its precincts. In addition 
tg this evidence letters have been exhibited which show that the testator regarded 
Colombo as his permanent home, and oral testimgny which is not open to question 
that the testator had stated that he wanted to remain in Colombo for the rest of his 
life. 

As the testator had acquired a donficile in Ceylon, Ceylon Ordinance No. XXI 
of 1844 applied to him. ‘The judgment of the Privy Council in Ahamath v. Sartfa 
Umma! makes it clear that the Ordinance conferred upon the testator complete 
powes of disposing of all his property.within the island of Ceylon. In these circum- 
stances the bequests by the testator so far as they relate to his property in Ceylon 
cannot be challenged. 

It is an accepted rule of international Jaw that a testator can dispose of his 
property according to the law of the country of his domicile. The country of 
domicile here was Ceylon and the law of that country recognises full testamentary 
disposition. Therefore the testator had the right ef disposing of his movable property 

“ in British India. ° 

We shall now “turn to the question of the bearing of the Ceylon Ordinance 
on*immovable property held by the testator in British India. It is said that the 
Legislative authority in Céylon has no power to alter the personal law of Muham- 
madans domiciled in the island so as to affect the succession to their immovable 
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property situate abroad. This may be the case, but the Court is not called upon 
to give a decision on the point, as it is quite clear from the Ordinance itself that 
the legislative authority did not intend to alter the Muhammadan law of succession 
in respect of immovable property outside the island. Section « of the Ordinance 
opens with these words : : 

“ It shall be lawful for every person competent to make a will to devise, bequeath and dispose 
of by will all the property within this colony which at the time of his death shall belong to him 
or to which he shall be then entitled.” ° 
It will be observed that the power is limited to all the property within the colony. 
Section 4 deals with wills made beyond the limits of the colony and this only applies 
to dispositions of immovable property within the colony. Therefore the Ordinance 
leaves untouched the Muhammadan law in so far as immovable property situate 
abşoad is concerned. In these circumstances there can be no doubt that the 
testator’s immovable possessions in British India are governed by the lex situs, 
which is the personal law of the Muhammadans in British India. Under that law 
a Muhammadan can leave one-third of his estate as he likes, provided that he 
does not leave it to his heirs according to Muhammadan law. The testator did 
purport to leave property of his in British India to his heirs, namely, his widow 
and his surviving daughter. This was unlawful acgording to the lex situs and to 
this extent his will cannot stand. 


As they are not heirs according to Muhammadan law the testator’s bequest 
to the children of his deceased daughter is lawful, provided that they do not get 
more than one-third of the immovable property in British India. They cannot 
get more than one-third. After this legacy has been provided for, the widow will 
get one-eighth, Ayisa Bi one half and the plaintiffs three-eighths of the immovable 
property in British India. All property in Ceylon andethe movable property 
abroad will be distributed according to the will. We may add that the gifts made 
by the testator during his*lifetime and upheld by the trial Court have not been 
questioned in this Court. è 


The case will be remanded to the trial Court with difections to administer the 
estate in accordance with this judgment. We®consider thaj.the costs of all parties, 
both here and below, should be paid out of the estate. : 


V.PS. —— Case remanded. 
i [FEDERAL COURT OF INDIA,] 
(On appeal from the High Court of Judicattre at Fort William in Bengal.) 


PRESENT :—Sir Patrick SPENS, Chief Justice, SIR S. VARADACHARIAR ANS) 
SIR MUHAMMAD ZAFRULLA Kuan, JJ. ° 


Mukunda Murari Chakravarti and others . -. Appellants*® 
U. 8 e e ə 
Pabitramoy Ghosh and others .. Respondents. 


Bengal Non- Agricultural Tenancy (Temporary Provisions) A® (IX of 1940), section 3 and Civil Procedure 
Code (1908), section 4 (1) and Order 21, rule 24—Validity of section 3 of the Bengal Act. ` 
“On a contention that section 3 of the Bengal Non-Agricultural Tenancy (Temporary Provisions) 
Act, in so far as it directs that all proceedings for ejectment even in executi8n of decrees shall be 
stayed for a number of years, is repugnant to rule 24 of Order 21, Civil Procedure Code, which 
directs that the Court shall issue its process for the execution of the decree once the preliminary 
measures have been taken, : 
Held, that rule 24 of Order 21 must be read subject to section 4 (1) of the Code which saves 
any special power conferred by or under any other law for the time being in force and when it is so 
read, no question of repugnancy between the Civil Procedure Code and the impugned Act will arise. 


Sardar Raghbir Singh, Advocate, Federal Curt, instructed byeGanpat Rai, Agent, 
for Appellants. 


_ Se. Mukherjee, Advocate, Federal Court, instructed by P. K. Bose, Agent, for 
Respondents. : 


‘© * Case No. 26 of 1 943- ; 13th Novembere 1944. 
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Sir Brojendra Mitter, Senior Advocate, Federal Court (K. K. Ratzada, Advocate, 
Federal Court, with him), instructed by B. Banerji, Agent, for the Advocate-General 
of Bengal. | . 

The Judgment*of the Court was delivered by 


The Chef Justice—Some of the appellants and the predecessors-in-title of the ` 
other appellants obtained a decree in ejectment against the respondents, on the 
8th February, 1940; and it was confirmed on appeal on the 15th May, 1940. 
When the decree-holders applied for execution of this decree, on the 4th June, 1940, 
the defendants filed an application asking for stay of proceedings in terms of section 3 
of the Bengal Non-Agricultural Tenancy (Temporary Provjsions) Act (Bengal 
Act IX of 1940) which had come into force on the goth May, 1940. The decree- 
holders contended that this Act was ultra vires and inoperative ; but this contention 
was overruled by the lower Courts as well as by the High Court at Calcutta. Against 
this decision of the*High Court this appeal has been preferred. 


The reasons for the decision pronounced by the High Court in this case will 
be found in an earlier judgment of a Special Bench of that Court (Shrimathi Sukumari 
Debi v. Rajdhari Pandey). The operativeness of the Bengal Act which did not receive 
the consent of the Governor-Ggneral was impugned on the ground that some of its 
provisions (including section 3) were repugnant to the provisions of the Civil Pro- 
cedure Code relating to execution of decrees and that to the extent of such repug- 
nancy the’ Bengal Act was void under section 107 (1) of the Government of India 
Act. This contention was met by the High Court by two answers: (1) that the 
Bengal Act was covered by entries Nos. 2 and 21 of List II of the seventh schedule 
to the Constitution Act and that therefore section 107 had no application to the 
case-; and (2) that even if, as contended, the Act should be held to fall under entry 4 
of List III, its operation was saved by section 4 (1) of the Civil Procedure Code. 
Both these grounds have been challenged before’ us onebehalf of the appellants. 
In the view we take on the second ground, it is unnecessary to express any opinion 
on the . first. ° 

Assuming that the impugned Act i$ legislation in respect of “ civil procedure ” 
(entry 4 in List IIT), Section 107 (1) only enacts that the existing Indian law, 
viz., the Civil Procedure Code shall prevail as against the provincial legislation and 
that the provincial law shall be void to the extent to which any of its provisions are 
repugnant to any provisions of the Civil Procedure Code. It is contended on behalf 
of the appellants that section 3 of the impugned Act, in so far as it directs that all 
proceedings for ejectment even in €xecution of decrees shall be stayed for a number 
of years, is repugnant to Order 21, rule 24 of the Civil Procedure Code which 
directs that the Court shall issue its proctss for the execution of the decree once the 
prescribed preliminary measures have been taken. But this rule of the Code must 
be read subject to section 4 (1) which saves any special power conferred. by or under 
any othér law for the time being in forte. When it is so read, no question of repug- 
nancy between the Civil Procedure Code and the impugned Act will arise—see 
Megh Raj v. Allah Rakhia?. j 


Tt was faintly argyed that even on the terms of section 3 of the Bengal Act, the 
order.of the Courfs below was not justified, as the section is limited to proceedings 
against a “ tenant ” anda person against whom a decree in ejectment had been 
passed could no longer be spoken of as a tenant. As pointed out by the High 

. Court it is clear from the tenor of the section that the word “ tenant ” is there used 
in the popular sense, that is of a person who was a tenant before the decree in eject- 
rhent.was sought or obtained ageinst him. . i 

The appeal fails and is dismissed with costs. 

G. R: . g | . 4 

gi ME a ee —— Appeal. dismissed. 


1. LL.R. (1942) 1 Cal. 497: 46 O.W.N. 174: 2, (1942) F.C.R. 53 at pp.+58-59 : 5 F.L.J. 
74 G.L.J.g85. 33- = a ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED Henry LIONEL Leaca, Chief Justice AND Mr. Justice 
SHAHABUDDIN. j 
Chittam Subbayya * .. Appellant* 
2), e 
Muthyala Ramachandrappa and others .. Respondents. 

Civil Procedure Code (V of 1908), section 35-A—Poweér to order compensatory costs against person instigating 
the suit and supporting the plaintiff. 

The Court has, under section 35-A, Civil Procedure Code, wide powers to make an order for 
costs by way of compensation when a suit has been filed falsely or vexatiously and an objection to it 
on 'such grounds has been put forward at the earliest opportunity. e 

The section is wide enough to permit an order for costs being made against a person who had 
beéh the instigator of the suit, had supported the plaintiff in its conduct and was also a party to it. 

Appeals against the decree of the District Court of Bellaryein O. S. No. 46 of 


1941. 
V. S. Narasimhachar and N. Appu Rao for Appellant. 
M. S. Ramachandra Rao and A. Bhujanga Rao for Respondents. : 


The Judgment of the Court was delivered hy 


The Chief Fustice—Appeal No. 237 of 1943 is against a decree passed by the 
District Judge of Bellary dismissing a suit filed undér the provisions of Ordér 21, 
rule 63 of the Civil Procedure Code. C. M. A. Nos. 341 and 344 of 1943 are against 
an order for costs passed by the District Judge under the provisions of section 35-A, 
Civil Procedure Code. 

In O. S. No. 22 of 1929 of the same Court the first defendant sued, for partition 
of the estate of the joint family of which he was a member. The first defendant 
in that suit was his brother. Heis the father of the second defendant in the present 
suit. A decree for partition was passed and it was made the subject of an appeal 
to this Court (Appeal No. 189 of 1937). The appeal was decided on the 6th 
August, 1938, and this Court directed that the father of thé second defendant should 
pay personally to the first defendant a sum of Rs. 52,000 and that the second defend- 
ant and his brother should also be liable for the sum with the first defendant, but 
that their liability should be restricted to their Shares in the family estate. The 
case was remanded to the District Court to pass a final decree in accordance with 
the judgment of this Court. The final decree was passed on the 14th September, 
1939. : i 
In O. 8. No. 9 of 1938 of the Court of the Subordinate Judge of Bellary the 
second defendant obtained a money decree for some Rs. 10,000 against the thind 
defendant. This decree was confirmed by this Court in appeal (Appeal No. 206 
of 1939) on the 14th July, 1939. On the 14th October, 1939, the second defendant 
transferred this decree to the plaintiff. g g. s 

In E. P. No. 87 of 1939 of the District Court of Bellary the first defendant applied 
for execution of the decree which he had obtained in O. S. No. 22 of 1929 by the 
attachment of the decree which the second defendant had obtained against the third 
defendant in O. S. No. 9 of 1938. The plaintiff as the transferee of that decree, 
objected. He had previously applied for an order recognising him as the holder 
of the decree. That application and his objections to the first defendant’s prayer 
for execution were heard together. „The District Judge dismissed the plaintiff’s 
application to be brought on the record and also his petition in the execution pro. 
ceedings by an order dated the 12th December, 1940. A. A. O. No. 356 of 1941 
was filed by the plaintiff against the order of theeDistrict Judge refusing to recognise 


him as the transferee of the decree in O. S. Np. 9 of 1938 and G. R. P. No. 1029 - 


of 1941 for revision of the order overruling his objection to the execution petition 
filed in O. S. No. 22 of 1929. his Court allowed A. A. O. No. 356 of 1941, 
but reJected the Civil Revision Petitiqn. By that time the plaintiff had filed the 
present suit. j 


es, 


° * App. No, 237 of 1943 and A, A, O. Nos. 341 & 344 of 1943. rath September 1944 . 
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The.learned District Judge dismissed the plaintiff’s suit because he was of 
the opinion that the transfer by the second defendant of his decree in O. S. No. 9 
of 1938 to the plaintiff was a dishonest arrangement in order to defeat the claim 
of the first defendant. He considered that the plaintiff’s suit was false and vexa- 
tious and that it had been filed at the instance pf the second defendant. In these 
circumstances he directed the plaintiff and the second defendant to pay to the first 
defendant jointly a sum of Rs. 1,000 as compensatory costs under section 35-A 
of the Civil Procedure Code. Appeal "No. 237 of 1943 and G. M. A. No. 341 of 
1943 have been filed by the plaintiff, the former against the decree dismissing his 
suit and the latter against the order for costs passed under section 35-A. G. M. A. 
No. 344 of 1943 has been filed by the second defendant against this order for costs. 


We consider that the evidence justifies the conclusion of the District Judge 
that the transfer to the plaintiff of the decree in O. S. No. 9 of 1938 was 
made, for the purpose of defeating the decree obtained by the Arst defendant 
in O.S. No. 22 of 1929. The plaintiff is a close friend of the second defendant. 
The transfer to him of the decree was made a month after the first defendant had 
obtained the final decree in O.S. No. 22 of 1929. Although the second defendant had 
obtained a decree for a sum of Rs. 10,000 against the third defendant the consideration 
forthe transfer is said to be Rs? 5,000, made up for the most part of moneys alleged 
to be,due by the second defendant to the plaintiff under promissory notes. Only 
Rs. 120 was paid by the plaintiff to the second defendant in cash. In the course 
of his evidence the plaintiff explained that the consideration for the transfer was 
limited to Rs. 5,000 as there had been a dispute between the second defendant and 
his uncle Ramachandrappa. Why this should diminish the value of the decree 
is not explained. The plaintiff is not a man of wealth. He says he owns two 
houses worth Rs. 4,0002and that he has lent Rs. 2,000 or Rs. 3,000 to others, but 
there is only his word for this, and he did not impress the District Judge as being 
a man of substance. 


There is a further and more imporfant factor in the case. On the rst March, 
1939 the first defendant, as the decgewholder in O. S. No. 22 of 1929, applied to 
the District Court fonta temporary injunction restraining the defendants in the 
suit from receiving or realising amounts due to them from debtors under decrees 
or other proceedings in Court or on documents or otherwise till the compkete satis- 
faction of his decree. The first and the third defendants gave an undertaking 
that they would not collect debts belonging to them or to the family in the meantime. 
The second defendant was willing to give an undertaking that he would not collect 
debts belonging to the family but he refused to give an undertaking with regard 
tô his own affairs. The District Judge did not regard this as being at all satisfactory 
and on the 23rd March, 1939, he passed an order directing the second defendant 
to deposit all his collections in Court,*pending the final decree. Notwithstanding 
this order the second defendant transferred the decree to the plaintiff and for a sum 
equal to only half the amount of the decree. The District Judge considered that 
in making the transfer he was acting in the face of the order of the 23rd March, 1939. 
We consider that there is here ample material to support the finding of the District 
Judgé that the transfer*of the decree*in O. S. No. g of 1938 to the plaintiff was not 
bona fide and was*made with the object of defeating the decree obtained by the 
first defendant. ‘This being so, Appeal No. 237 of 1943 must be dismissed with costs, 

Section 35-A of the Civil Procedure Cotle permits a Court to make an order 
for costs by way of compensation when a suit has been filed falsely or vexatiously, 
and an objection to it on such groynds has been put forward at the earliest oppor- 


| tunity. In his written statement the first defendant averred that the transfer was 


a collusive arrangeynent between the ‘plaintiff and the second defendant and speci- 
fically pleaded that the suit was malicious and,vexatious. If the transfer of the 
decree in ©. S. No. 9 of 1938 was not bona fide, but was entered into for the purpose 
of defeating the first defendant the suit was 4 false one and vexatious. The District 
Judge finds this to be the case, and in the circumstances he was fully justified in 
making the order against the plaintiff, ; 4 ° 
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The real question is whether he had power under the section to make such 
an order for costs against the second defendant. The section empowers a Court 
to pass an order against the party by whom the false claim has been put forward. 
The second defendant did not file a written statement but he supported the plaintiff. 
In fact he gave evidence on his behalf. We have agreed with the finding of the 
District Judge that the transfer was made for an ulterior purpose. As the second 
defendant was behind the suit filed by the plaintiff and was a party to it we consider 
that section 35-A is sufficiently wide to bring him within it. Being the instigator 
of the suit, having supported the plaintiff in its conduct and being a party to it he 
comes within the words “ by the party by whom such claim or defence has been 
put forward.” We'consider that the District Judge was right in making both the 
plaintiff and the second defendant, who was the real actor, responsible for these 
costs. 

C. M. A. ‘Nos. 341 ahd 344 of 1943 are dismissed with costs. 

K.G. —— Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. i 

T. A. Janakumara Nainar Appellant * 
2. : 
T. S. Samanthabadra Nainar < j |. Respondent. 


Deed—Construction—Indemnity to make good any loss arising in the realisation of moneys due under certain 
morigage deeds and promissory notes—Passing of the Madras Agriculturists’ Relief Act, 1938—Scaling down of 
amounts— Whether indemnity covers loss occasioned by the later change in law relating to.debts—Kalan— Meaning of. 

The defendant owed Rs. 11,859-5-0 to the plaintiff. In full satisfaction of the amount, he assigned 
to the plaintiff certain promissory notes and mortgages and also made a cash paymefit, aggregating 
in all Rs. 9,833, undertaking in each deed of assignment to indemnify the plaintiff against loss in 
realising the debts, When the plaintiff tried to realise the debts he got decrees only for amounts 
found due after scaling down the debts under Act IV of 1938. In a suit by him to recover the loss 
thereby occasioned to him, : 

Held, that the terms of the indemnity being abfolute it would priya facie cover loss attributable 
a to a change of the law which the parties gouldynot have foreseen, such as a law scaling down 

ebts. 

Subramaniam Chettiar v. Bacha Rowther, (1941) 2 M.L.J. 751, applied’, OE 

Held further, that there is no warrant either in principlesor in precedent for the broad proposition 
that ordinarily a contract must be taken with reference to the law as existing at the time and that a 
term or condition should be implied that the obligation should cease if the law was subsequently » 
altered so as to affect the rights of parties in a manner not contemplated by them; but that it is 
a question of,construction in each case, regard being had to the language used, the nature of the 
contract and the surrounding circumstances. . , 

Held also, that the term “kalan? is a word of somewhat loose connotation and signifies ‘dispute’ 
rather than a defect in title, in the circumstances of the case, ° . i 


Annathurai Aiyar v. Ramanujachariar, (1912) 22 M.L.J. 411, considered. 
Appeals against the decree of the District Court, North Arcot, in O.S. No. 9 


of 1942, dated and November, 1942. ¢ r °- o 


. V. T. Rangaswami Aiyangar and K. Kalyanasundaram for Appellant in Appeal 
No. 95 of 1943 and for Respondent in Appeal No. 108 of 1943. 

K. Rajah Aiyar and V. Seshadri for Respondent in Appeal No. 95 of 1943 and 
for Appellant in Appeal No. 108 of 1943. ° À ° i 


The Judgment of the Court was delivered by ý 

Patanjali Sastri, J.—This appeal and cross-appeal arise out of a suit to enforce ™ 
an indemnity bond. The plaintiff’seclaim having been partly allowed and partly 
disallowed both parties have preferred appeals. | 

Between 1926 and 1929 the defendant borrowed various sums of money on 
promissory notes from the plaintiff’s father who died in February, 1930. In July, . 
1930, there was a settlement of account and*a sum of Rs. 11, 9-5-0 having been 
found to be due from the defendant the latter assigned to the plaintiff in full satis- 
faction of the debt ten promissory notes of the value of Rs. 4,182-1540 and two 
mortgages of the value of Rs. 4,583*10-0 executed in his own favour by third 
parties, and,paid Rs. 1,071-7-0 in cash aggregating in all to Rs. 9,838, the balance 
ee BN PGE BO paranee 


* Appeals Nos. 95 and 108 of 1943. ath Septembe?, 1944. 6 
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being remitted by the plaintiff. The promissory notes were endorsed and delivered 
and for the mortgages which were of the years 1911 and 1929 two assignment deeds 
were executed on 3rd July, 1930. The principal and interest due under each mort- 
gage up to the date ef the assignment was calculated and specified in the deeds 
which were in similar terms, and the plaintiff was authorised to 

“recover directly the above amount of principal and interest as well as the interest that will 
accrue hereafter according to the terms of the hypothecation deed”’. 
And in each deed there was a stipulation that : 

«ifin the matter of such recovery any dispute (‘ kalan °) arises I shall make good (the loss).” 
The defendant also executed on 5th July, 1930, a so-called “ receipt ” which was 
really in the nature of an indemnity bond: In this document, after reciting the 
settlement of account between the parties and the assignment of the promissory 
notes and mortgages in full satisfaction of the debt due to the plaintiff, the defendant 
stipulated as follows : i l ; l 

“ I shall make good the loss if any dispute (kalan) should arise owing to the renewal of the said 
bonds or in realising the dues on the renewal of the said bonds. I agree to pay the costs of going to 
Court and the costs which might be ordered by the Court. I agree to make good the loss if any 
dispute (kalan) should arise in realising the amounts on the above mentioned deeds. I hold myself 
responsible until the cash in respect of assigned deeds and bonds is realised.” 
In 1935, the plaintiff sued in the Court of the District Munsiff, Ranipet, to enforce 
the mortgage of 1929 which was assigned to him for Rs. 1,409-12-0 and obtained 
a decree for Rs. 3,015. This decree was, however, scaled down to Rs. 1,165 on 
26th October, 1938, at the instance of the mortgagor who claimed the benefit of the 
Madras Agriculturists’ Relief Act, 1938. The plaintiff also brought O. S. No. 13 
of 1937 in the Court of the Subordinate Judge of Vellore claiming Rs. 6,409-5-7 on 
foot: of the ôther mortgage assigned to him for Rs. 3,173-14-0, but the said Act 
having come into force during the pendency of the suit and the mortgagor in this 
case too having claimed its benefit, a decree for Rs. 63-43-0 only was passed after 
scaling down the debt in accordance with the provisions of that Act. ‘The plaintiff 
thereupon issued a notica of demand on 7th October, 1939, requiring the defendant 
to make good the loss by paying the differente between the amounts realised by him 
on the mortgages as aftresaid and the full amounts payable thereunder, and failing 
to obtain satisfaction of his claim instituted the present suit for recovery of the 
amount (Rs. 7,833-3-7) with interest at six per cent. per annum from the date of 
demand. ‘The defendant pleaded, inter alia, that the covenants to indemnify the 
plaintiff contained in the deeds of assignment and the so-called receipt did not 
cover losses arising out of the operation of the Madras Agriculturists’ Relief Act, 
1938, as neither of the parties could have foreseen in 1930 the passing of such an 
Act by the Legislature, and that, in any event, the indemnity extended only to the 
sum of Rs. 4,583-10-0 the amounts due on the two mortgages on the date of assign- 
ment, i.e., grd July, 1930, and not to the interest accruing due subsequent to that 
date. He allo claimed such relief as he might be found entitled to under the Madras 
Agriculturists’ Rtlief Act, 1938, as he was an agriculturist within the meaning of 
that Act. The Court below rejeeted the first plea but accepted the second and. 
passed a decree for Rs. 4,583-10-0 with interest at 64 per cent. per annum less 
the amounts realised by the plaintiff on the mortgages, i.e., for Rs. 4,176-1-1. From 
this decree the plaintiff has preferred Appeal No. 95 of 1943 claiming the balance 
of the amount sued for, and the defendant has preferred Appeal No. 108 of 1943 
contending that the covenant for indemnity dees not cover losses due to the new Act, 

It is obvious that the two assignment deeds and the so-called receipt are parts 
of the same transaction and must be read together. There was some controversy 
as to the exact connotation of the Tamil word ° kalan? so commonly used in con- 
veyances in this part of the country. ° Mr. Rajah Ayyar for the plaintiff suggested 
that it signified a defect in title referring to Anpathurai Aiyar v. Ramanujaghartar* 
where the word was understood in that sense, and urged that the covenant contem- 
plated only losses due to some invalidating fatt such as fraud, want of due execution, 
‘absence of consideration, etc., vitiating the mortgages assigned. We are unable 
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to accept this restricted interpretation of the covenants. It is most unlikely that 
the parties, while foreseeing and guarding against such contingencies, would have 
failed to provide against the much nfore obvious and probable contingency of the 
debtors’ default in payment. ‘Kalan’ is a word of somewhat loose connotation 
and its official translation as ‘ dispute ° is supported by Winslow’s Dictionary and 
would seem to fit the context best. In this sense the covenant must be taken to provide 
for indemnification of the plaintiff against loss arising out of any dispute raised by 
the debtors in the matter of realising the mortgage debts assigned to him by the 
defendant. The contract being thus absolute in terms, prima facie, should be taken 
to cover losses attributable even to a change of the law which the parties could 
not have foreseen af the time of the contract. . : 
Mr. Rajah Ayyar, however, contended that people must ordinarily be taken 
totontract with reference to the law as existing at the time, and that a term or con- 
dition should be implied that the ob] igation should ceasé@ if the laev was subsequently 
altered so as to affect the rights of parties in a manner not contemplated by them. 
On this principle, it was urged that, when the Madras Agriculturists’ Relief Act was 
passed eight years later resulting in the scaling down of the debts assigned to the 
plaintiff, the debtors being agriculturists, the indemnity ceased to be operative. 
There is no warrant either in principle or in precedent, for the broad proposition 
contended for by the learned counsel. No doubt contracts absolute as to their terms e 
have sometimes been construed as subjett to implied conditions qualifying the 
obligation. In England, where there is no positive rule of law such as is enacted 
in section 56 of the Indian Contract Act declaring contracts void for supervening 
impossibility of performance, Courts have often implied a condition, as a matter 
of construction, that the contract, though absolute in terms, shall be discharged if 
its substratum or essential foundation disappears or performance becomes impossible. 
Many of the decisions cited in the course of the argument before us are only illus- 
trations of cases where thé Courts have implied or refused to imply such a condition 
in contracts absolute in terms (e.g., Baily v*De Crespigny,+ Newby v. Sharpe, Walton 
Harvey, Lid. v. Walker and Hemfrays, Ljd.? 4 It is unnecessary to discuss these and 
other similar decisions to which we were referret as the rule of construction applicable 
in such cases has been recently expounded in the House of Lords. In Joseph, Cons- 
tantine Steamship Line, Ltd. v. Imperial Smelting Corporation, Ltd.4, Lord Wright observed : e 
“Ti is true that a contract, absolute in terms, may be absolute also in effect. The contractor e 
if he cannot perform, must pay damages. Prima facie, the actual language governs. But a contract 
absolute in terms is not necessarily absolute in effect; . . . .Itisa question of the construction 
of the particular contract whether the obligation is absolute or whether it is qualified. It will thus 
be seen that the Court is not claiming to exercise a dispensing power, or to modify or alter contracts. 
The parties did not express the qualification because they did not think of the possibiligy of the occfr- = 


rence, but as Lord Watson said in Dahl v. Nelson Donkin & Co.® ‘ when one or other of these possi- 
bilities becomes a fact the meaning of the contract must be taken to be not what the parties did intend 


. 


(for they had neither thought nor intention regarding’it) but that which the parties as fair and reason- 
able men would presumably have agreed upon, if having such possibility in viewetheyehad made 
express provision as to their several rights and liabilities in the event of its ogcurrence.’ In short, 
in ascertaining the meaning of the contract and its application to the actual occurrences, the Court 
has to decide, not what the parties actually intended, but®what as reasonable men they should have 
intended. The Court personifies for this purpose the reasonable man.” : 
Tt will be seen that this statement of the law affords no support*to the broad con- 
tention of Mr. Rajah Ayyar that a change in the law affecting the rights of parties 
makes a contract unenforceable in virtue of an implied term to that effect. It isa “= 
question of construction in each cas@ regard being had to the language used, the 
nature of the contract and the surrounding circumstances. : | 

The question then is whether the defendant is absolved from his liability to 
indemnify the plaintiff by reason’ of the enactment of the Madras Agriculturists’ , 
Relief Act, 1938, in the circumstances of this tase. As has been stated, the contract 
is absqlute in terms. The new Ast does not prohibit the payment of debts due by 
agricylturists. It only confers on them certain benefits by providing for a scafing 
SSS ee tes 
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down of their debts. There is no question of the mortgagors’ covenant to pay 
or the defendant’s covenant to indemnify having been rendered impossible of 
performance. And what are the surroundiig circumstances? On the date of 
the contract, the defendant owed Rs. 11,854 to the plaintiff, and, being unable 
to pay the amount in cash, he assigned to the plaintiff certain promissory notes 
and mortgages of lesser value (Rs. 9,833) in full satisfaction, undertaking to indemnity 
the plaintiff against loss in realising the debts. In that situation, if the possibility 
of a law scaling down these debts had occurred to the parties, would they “ as fair 
and reasonable mer ” have agreed that the obligation to indemnify should be at an 
end? We think not. Indeed, to imply such a term would be inconsistent with 
the intention of the parties and defeat the very object of the settlement arrived at. 
We may refer, in this connection, to the decision of this Court in Subramaniam 
Chettiar v. Bacha Rowther1, where it was held that the obligation of a surety was wot 
affected (except, ofeourse, ifi so far as he is himself an agriculturist) by the principal 
debtor obtaining relief under the Act, though the point now raised was not argued 
in that case. - 

The question next arises as to what sum the defendant is liable to pay under 
the’ covenant. for indemnity. We are unable to agree with the learned District 
Judge’s conclusion on this poirt. The learned Judge assumed that the loss to the 

e plaintiff arose on the date of the assignment itself, z.¢., 3rd July, 1930, and finding 
‘ that the defendant was an agriculturist, within the meaning of the new Act, pro- 
ceeded to scale down the liability by disallowing all interest on the amount of the 
loss till the 1st October, 1937. This is clearly wrong as the plaintiff’s loss arose 
only when the mortgdge debts were scaled down, i.e., on 31st August, 1938, and 26th 
October, 1938, respectively ; any such loss was, plainly, the difference between the 
full Amounts payable under the bonds and the amounts actually realised by the 
plaintiff, i.e., Rs. 7,833-3-7 the sum claimed in the suit. The only relief which 
the defendant-could claim as an agriculturist under the Act is in respect of interest `’ 
for the period subsequent to the dates aferementioned, but the plaintiff has claimed 
interest only. from the date of his demand, viz., 7th October, 1939, and that at 
six per cent. per annum,which is less “than the statutory rate. No question, there- 
fore, arises of awarding relief to the defendant as an agriculturist. ` We may notice 
e here, in order to reject a suggestion, founded on the last clause in the so-called 
e“ receipt ” quoted above, that the transaction was only a contract of guarantee 
and that the liability of the defendant as a surety having arisen on 3rd July, 1930, 
allsubsequent interest on the amounts due in respect of the mortgagés’ as on that 
“date should be wiped out under the new Act as he has been found to be an agri- 
-»--gudturist. No such suggestion was made in the Court below, and whatever may be 
the legal effect of the clause relied upon if it had stood alone, we are satisfied that 
the document read as a whole and with the covenants in the assignment deeds is 
clearly a,conjract of indemnity and must regeive effect accordingly. 

In the result, A. S. No. 95 of 1943 fs allowed and the plaintiff will have a decree 
as prayed for with costs throughout. Appeal Nos 108 of 1943 is dismissed with costs. 
One advocate’s fee in both appeals. 





eC. , e Appeal No. 95 of 1943 allowed and 
i A Appeal No. 108 of 1943 dismissed. 
—_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—Mr. Justice KING AND Mr. Justice BELL. 
M. G. Natesa Chettiar .. Appellant* 
v. . 
.S. Subbunarayana Ayyar and others ; .. Respondents. 


Transfer of PropertyeAct (IV of 1882), section 52—Lis pendens—Afplicability to involuntary sale in 
enforcement of a morigage—No specific provision in Civil Procedug Code compelling mortgagee to implead prior 
charge-holders in execution proceedings— Morigagee having knowledge of sale in favour of defendants in enforcement 


of their charge—Morigagee not entitled to claim any equitable relief. 


l I. (1941) 2 M.L.J. 751. z 





* A, A.eOs. Nos. 420 and 458 of 1943. 15th August, 1944. 
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The inamdars of a certain village (defendants) whose right consisted in receiving every year from 
the mittadar (owner of the melwaram right) 1/3 of the sum payable by the mittadar to the Govern- 
ment as peshcush, to which right was attached a first charge on the mittadar’s interest in the village, 
sued the mittadar for arrears of this payment of the 1/3 and for the enforcement of their charge, 
obtained a decree, brought the mittadar’s property to sale and obtained delivery in execution of 
their decree in December, 1934. The plaintiff, a mortgagee of,the mittadar’s rights was not 
impleaded in that suit, and he filed a suit on his mortgage against the mittadar after the institu- 
tion of the suit by the defendarits against the mittadar, but béfore they obtained a decree. The 
plaintiff obtained a decree, sold the mortgagor’s property and the sale was confirméd’ in March, 
1936. Neither in the suit nor in execution proceedings were the defendants made parties. When 
the plaintiff sought to obtain delivery he was obstructed by the defendants and an application to 
remove the obstruction was dismissed. The plaintiff then filed the suit against the defendants 
for setting aside the adverse order. It was dismissed by the District Munsiff and the lower ap- 
pellate Court among ‘other things held that if the defendants did not pay the plaintiff the pro- 
portionate amount due to him on his decree, the property should be sold and the sale proceeds 
sifould be distributed in a particular manner and if the defendants paid, their possession should not 
be disturbed ; and that the defendants must give credit for the income receyved by them from the 
village while they were in possession of it. On appeal to the High Court, Se A 

Held, that the doctrine of lis pendens does not cover the case of an involuntary alienation in exe- 
cution of a mortgage decree, but applies only to the creation: of the mortgage itself and the 
plaintiff cannot therefore rely upon that doctrine. 


Held further, that since each of the parties in the circumstances of the case relied upor? an 
imperfect title, it was not open to the plaintiff to claim an eqyjtable relief inasmuch as, despite the 
absence of any provision in the Civil Procedure Code compelling him to implead the defendants, 
he ought to have made the defendants parties as he must haxe had full knowledge of the. sale in 
favour of the defendants. ; i 

Chinnaswami Padayachi v. Dharmalinga Padayachi, (1932) 63 M.L.J. 394, followed; Ram Sanahilal v. 
Janki Prasad, (1931) L.L.R. 53 All. 1023 (F.B.)‘not followed. 

Held also, that the defendants were liable to account for the income received. 

Natesa Chettiar v. Ramalinga Chettiar, (1937) 46 L.W. 332, followed. 

Appeals against the order of the Court of the Subordinate Judge ofSalem dated 
rath January, 1935, and made in A. S. No. 185 of 1942, preferred against the decree 
of the Court of the District Munsiff of Dharmapuri, in O. S. No. 33 of 1940. 

A. Bhujanga Rao and D. R. Krishna Raogtor Appellant in A. A. O. No. 420 of 1943 
and Respondent in A. A. O. No. 458 of 1943. 9 oe i 

T. R. Arunachala Aiyar and P. S. Raghđvamıma Sastri for Respondent in A.*A, O. 
No. 420 of 1943 and Appellant in A. A. O. No. 458 of 1943: 


The Judgment of the Court was delivered by 

King, J.—These appeals are concerned with a village in the Salem district’ 
called Chettihalli. The mittadar, or owner of the melwaram right in this village 
was one Ramakrishna Chettiar (to be referred to hereinafter as the mortgagor). 
He mortgaged his rights in this and other villages to the plaintiff in O. S. No. 393 
of 1940, District Munsiff’s Court, Dharmapuri, from which the present appeals 
have arisen. This was so long ago as 1921, 1922 and 1923, and was effected by 
three mortgage deeds. Defendants 1 to 3°in O. S. No. 33 of 1940 are inamdars 
of Chettihalli whose right consisted im receiying every year from the ¢nittedar one- 
third of the sum payable by the mittadar to Government as peshcush. Attached 
to this right is a first charge on the mittadar’s igterests in the village. 

On goth June, 1933, the defendants sued the mortgagor for arrears of this 
payment of one-third of the peshkush, and for the enfortemert of their charge. 
They obtained a decree on 10th April, 1934, brought the môrtgagor’s property 
to sale on 24th October, 1934, and obtained delivery in execution of their decree 
on 4th December, 1934. To this suit the plaintiff, who, by virtue of defendant’s 
prior charge, may now be called the puisne mortgagee, was not made a party. 

On 12th October, 1933, plaintiff sued the mortgagor on the three mort- 
gages. He obtained a decree on 25th July, 1934, sold the mortgagor’s property - 
on 3rd October, 1935, and obtained confirnfation of his sale og 6th March, 1936. 
In this suit plaintiff did not implead the defendants. Plaintiff next sought to obtain 
delivary of the property which he had purchased, Defendants naturally obstructed 
him. An application by plaintiff to remove the obstruction was dismissed on 18th 
August, 1938. The result was the present suit by plaintiff filed in August, 1939, 

*though now numbered as O. S. No. 33 of 1940, to set aside the adverse order, 
48 
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The suit was dismissed by the learned District Munsiff of Dharmapuri. Plaintiff's 
appeal against this decree dismissing his suit was heard by the learned Subordinate 
udge of:Salem who on the r2th January, 1943, passed an order of remand against 
which both parties*have now appealed. 
The learned Subordiriate Judge’s findings were these : 
(i) Plaintiff must pay to defendants the amount due on their decree. 
(ii) In‘calculating this amount plaintiffewill have to pay interest, but defendants must give 


credit for income received by them from the village while they were in possession of it. 
(iii) Defendants must pay to plaintiff the proportionate amount due to him on his decree 
for this particular village. 
° iv) These sums will be set off one against the other, and the exact Amount thus found to be 
due by the defendants will be declared. 

(v) If defendants do not pay, the property will be sold, and directions are given for the digtri- 
bution of the sale progeeds. (to follows from this that if defendants do pay, their possession will 
not be‘disturbed, and their ownership will be recognised). . 

vi) The suit was remanded for an enquiry into the precise amount thus to be declared payable 


by the defendants, and for the passing of a decree on the lines indicated by the learned Subordinate 
Judge. . 

Both parties-have appealed from this order of remand. The principal appeal is 
that of the plaintiff (A. A. O. Nb. 420). He contends that he has the better title to 
the’ property concerned, and that defendants have no right to redeem him. Defend- 
ants in C. M. A. No. 458 contend that plaintiff cannot redeem them, so that their 
title is unassailable and plaintiff’s suit should be forthwith dismissed. ‘There was 
also a contention (not however, formulated in the grounds of appeal) that defendants 
need not give credit for the income which they had received. 

Plaintiff’s case regarding the superiority of his own title was put very simply 
as" follows,:and depends on the provisions of Order 34, Civil Procedure Code. 
Defendants ought to have impleaded him in their suit of 1933 (see rule 1 of that 
order) and not having done so the decree which they obtained cannot be binding 
upon him. Plaintiff on the other hand® was not bound to implead the defendants 
in his suit (see the same rule). Plaintiff filed his suit in October, 1933 ; defendants 
acquired no rights to.the equity of*redemption until October, 1934. When the 
case is put in this simple manner, there can be no doubt that plaintiff is right in 
contrasting his own correct procedure with the incorrect procedure of the defendants, 
but it doss not in our opinion necessarily follow that plaintiff’s title, as subsequent 
purchaser in his own suit must prevail over defendants’ title as purchasers in theirs. 
It is only if the doctrine of lis pengens can be successfully applied to this case that 

laintiff can claim that his decree binds the defendants, who were not in fact parties 
tô his suit.e i f 
Plaintiff in contending that the doctrine of lis pendens can be extended to the 
present case relies on a Full Bench ruling of the Allahabad High Court in Ram Sanahi- 
lal v. Janki Prasad. In Madras however, the extension of the doctrine to cover 
the case of an involuntary alienation in execution of a mortgage decree has been 
refused, see Chinnaswami Padayachi y. Dharmalinga Padayachi?. The transfer to which 
the provisions of section 52 of the Transfer of Property Act can properly be applied 
is the creation of the mortgage itseH, not the subsequent sale in the enforcement 
of the mortgage. «dt may be that, as argued for the plaintiff, the enunciation of this 
legal principle in Chinnaswami Padayachi v, Dharmalinga Padayachi? was obiter dictum, 


but with respect, we do not consider the pripciple any the less sound on that 


‘account and we prefer to follow it rather than the contrary view as expressed in 


Allahabad. 
We thus reach the position in which eacheparty relies upon a title which is 


imperfect in that it does not bind the other. In these circumstances are there any 

rounds for preferfing the plaintiff’s ? So far as priority of time in the acquisition 
of the title.is concerned it is the defendants and nêt he who can claim the advantage. 
Plaintiff contends that in equity he should be preferred, again stressing the correct- 
ness of his procedure in filing his Suit. But we see no particular meritorious behaviour 
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in plaintiff when we look at the history of this case as a whole. He was of course 
within his rights in filing his suit without impleading the defendants, but, although 
no specific provision of the Civil Procedure Code compelled him to implead the 
defendants in taking his proceedings in execution in 1935 and 1936, he ought in our 
opinion to have done so. There,can be no serious doubt that plaintiff must have 
become aware of the sale in October, 1934, by which defendants acquired their 
title. Certainly no facts were put forward in appeal in support of any plea of igno- 
rance, and naturally plaintiff would always be greatly interested in the payment 
by his mortgagor of his annual dues to the defendants. We are of opinion therefore 
that the refusal to implead the defendants in the execution proceedings was deli- 
berate and that plaihtiff can claim no equitable relief. His appeal must be dismissed 
with costs. j 
° The defendants have not seriously pressed their appeal. They succeeded in 
persuading the first Court that no redemption is possible of ẹ decree like theirs 
based upon a charge given for annual payments, but did not repeat this attempt 
before the learned Subordinate Judge or before us. The claim that they are not 
liable to account for income received is negatived by Natesan Chettiar v. Ramalinga 
Chettiar!. Their appeal also fails and is dismissed with costs. ° ; 
V.P.S. —--—— * Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT _MADRAS. , - ° 
PRESENT :—MR. Justice KUPPUSWAMI AYYAR. l 
Minor Bhaskaran by adoptive mother and next friend Narayani Ammal. Appellant. * 
v. 


Dhanammal (deceased) and others ge Respondents. 


Lunacy Act (IV of 1912), section 79—Leave to sue manager or his legal wepresentative for accounts-—{.on- 
siderations justifying—Suit against a surety and for assignment of the surety bond—Proper course to be followed 
by Courts. s 

Though, under section 79 of the Lunacy Act, eave of the Court appointing the manager under 
the Act has to be obtained before any suit for accounts could be filgd against such manager or his 
legal representatives no such sanction seems to be newessary to sue a surety who has executed a security 
bond along with the manager. Nor is there any express provision in ghe Act for the assignment of 
the security bond as in cases under the Guardians and Wards Act. If there are sufficient circumstances 
to indicate that some amount is likely to be due from the manager of the estate, the propet course : 
would beto assign the security bond even before the suit is filed if there be a prima facie case, for it 
would be necessary and desirable to have the matter decided in the presence of the sureties and thee 
manager or his legal representatives as to whether any amount had become payable from the manager 
to the estate of the lunatic. 

Where there are a very large number of items of expenditure which are questioned and there 
may also be necessity for enquiring into the amount of profits likely to have been realised from the 
estate, it is not a matter that could be enquired¢into conveniently by the District Jadge and leave 
should be granted to file a suit for accounts against the manager or his legal representatives as the 
case may be. ° 


Appeal against the orders of the District Court, Trichinopoly, dategl gt)’ Novem- 
ber, 1940 and made in I. A. Nos. 420 and 158 of 1998, respectively in O. P. No. 


94 of 1929. ; as D 
K. S. Champakesa Aiyangar, R. Venkatachari and K. C. Srinivasan for Appellant. 
K. S. Desikan for Respondents. ? è e : 


The Court delivered the following e N 

Jupcment.—These appeals are against the orders passed by the learned Districte.. 
Judge of Trichinopoly dismissing I. A. No. 420 of 1938 and 158 of 1938 filed by the 
appellant in these appeals. The appellant (petitioner) is the heir of his step- 
mother, the late Alamelu Ammal, the widow of one Gopalaswam1 Naidu, who 
was declared a lunatic and for wom one Govifidammal was appointed as guardian 
and manager of the person and property in. P. No. 94 of 1929 on the file of the- 
District Court, Trichinopoly. Certain nanja and punja lands and a house had 
been devised to hér by her father. Her husband died, and there was, as it were, 
a scramble for the possession of the properties allotted to her, with the result that 

J 1. (1937) 46 L.W. 332. . 
e * A. A. O. Nos. 425 and 426 of 1941. 13th October, 1944. 
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one Rangaswami Naidu as next friend of Alamelu Ammal filed a suit, O. S. No. 193 
of 1929 in respect of the properties. He it was that filed O. P. No. 94 of 1929 also. 
It was ultimately ordered and Govindammal was appointed manager and guardian. 
The matter was taken to this Court in appeal which was dismissed, vide A. A. O. 
No. 504 of 1929. Govindammal obtained possession of these properties and was 
in enjoyment of the same till the death of Alamelu Ammal. She continued to be 
in possession after the death of the lunatic also. The present appellant claimed to 
be the heir of Alamelu Ammal and sovght to have the properties delivered over 
to him. He claimed to be the step-son of Alamelu Ammal. He was directed 
to a suit and he filed a suit and obtained a decree declaring that he was the heir of 
Alamelu Ammal entitled to inherit her properties. That was O. S. No. 781 of 1933 
on the file of the District Munsiff’s Court of Trichinopoly. The litigation was 
taken up to this Court in S. A. No. 435 of 1938, and he was recognised as heir entithed 
to recover the properties of Alamelu Ammal. The properties were delivered over 
to him. He then Bled these two petitions out of which these two appeals arise, 
praying in I. A. No. 158 of 1938 filed under sections 77 and 79 of the Indian Lunacy 
Act to take an account of the amount payable by the guardian Govindammal and to 
direct the respondtnts who had executed a security bond as sureties along with the 
manager Govindammal to pay the amount which, according to the appellant, came 
e to Rs. 2,761-13-6. It is the petitioner’s case that a scrutiny of the accounts submit- 
ted by Govindammial would reveal that various items of receipt had not been given 
credit to and various false and inadmissible items of expenditure had been included 
in the accounts. Two lists of the various amounts claimed under the two heads 
were also filed. A Gommissioner was appointed to go through the accounts and 
submit a report. The Commissioner reported that the appellant failed to appear 
before him during some of the hearings and he therefore submitted a report after 
hearing only the respondents. The learned Judge, observing that he had carefully 
perused the report and stating that in applications of this kind the petitioner must 
make out a prima facic case before asking gor an assignment of the security bond and 
that the petitioner had failed to make out such a case, dismissed that petition. 
During the pendency of that applicatioñ, the appellant filed I. A. No. 420 of 1938 
under section 79 of the Indian Lunacy Act praying that the Court may be pleased 
, to grant leave to the petitioner to*sue the legal representative of the manager and 
„the sureties for an account of the management of the estate of the lunatit and to 
assign the security bond executed by the sureties in favour of the petitioner to enable 
him to collect the amount that may be found due. That petition was also dismissed. 
It is as against the orders on both tlfese petitions that these appeals have been filed. 


e It is not disputed that the appellant ig the heir of the deceased Alamelu Ammal 
entitled to succeed to her estate. There was a decree in favour of the appellant, 
the matter was taken to this Court and that decree has been confirmed. If, therefore, 
money is gue Sy the manager of the lunatic’s ¢state to the estate of Alamelu Ammal 
the appellant will be entitled to recover it. Govindammal the manager is dead, 
and it is as against the sureties who executed the surety bond along with her and 
the heirs of Govindammal that these petitions have been filed. Under section 79 
of thé Lunacy Act, . e 

“ Any relative of a lunatic may with the leave of the District Court sue for an account from any 
ae MANAET appointed under this chapter, or from any such person after his removal from his office or 


trust, or from his legal representative in case of his death, in respect of any estate then or formerly 
under his care or management or of any sums of money®r other property received by him on account 


ôf such estate.” 
Under this section, leave of the Court appointing the manager under the Lunacy 
Act has to be obtained before any such suit coulfi be filed, and that was why I. A. 
"No. 420 of 1938 was filed. To sue a surety it does not appear that any such sanction 
is necessary and there is also no express provision in the Act for an assignment of 
the’ security bond. Such bonds are executed to the Courts and when the surety 
bonds are obtained, they are intended to be*enforced if any money should become 
payable by the manager. If any such money become payable by the manager 
a suit will have to be filed for enforcing the bond either by the Court gr by a partys 
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to whom the Court might assign the bond. It is true there is no provision in the 


Act for assigning the bond as in cases under the Guar 
then, since the bond was executed with a view to be e 


dians and Wards Act. But, 
nforced and one of the ways 


of enforcement is by assigning the bond to the person entitled to*recover the amount, 
the proper course would be to assign the bond to the heir of the lunatic. If there 
are sufficient circumstances to indicate that some amount js likely to be due from 


the manager or the estate, the proper course would 


be to assign the bond even 


before the suit is filed if there be a prima facie case, for it would be necessary to have 
the matter decided in the presence of the sureties as to whether any amount had 
become payable from the manager to the estate of the lunatic. Therefore, the 
only other point for consideration is whether any prima facie case has been made 
out that any amount is owing to the estate of the lunatic from the manager. 


°” All that the learned District Judge says is that he had read the Commissioner’s 


report and that there were no materials before him to 


show thit a prima facie case 


had been made out. As already stated above, the suit to recover possession of the 
properties was filed by one Rangaswami Naidu as next friend (O. S. No. 193 of 
1929) and it was that Rangaswami Naidu that filed the petition, O. P. No. 94 of 1929, 
and it was he that was a party to the proceedings in this Court on appeal. In that 
account submitted by the manager, Govindammal, sHe had included various amounts 


said to have been expended both in Court and out 
Naidu in connection with those proceedings, some of 
Govindammal was appointed as manager. I find in 
Govindammal on 7th December, 1931, in O. P. No. 


of Court-by Rangaswami 
which were incurred before 
a verified petition filed by 
94 of 1929 stating that she 


considered the interest of Rangaswami Naidu and herself as being identical and 
that whatever expenses were incurred in the matter of the conduct of thé proceedings 
in the suit and the proceedings under the Lunacy Act may betaken as “ having been, 
nonetheless, incurred by Govindammal,” and very large amounts were claimed as 
due to Govindammal the manager, because it was expended by Rangaswami Naidu. 


But it does not appear that any orders had*bten passed 


by, the District Judge recog- 


nising these amounts as amounts in respects of which credit was to be given to the 


manager, although the amount was not spent by her 


but $y Rangaswami Naidu. 


That is one of the main points to be considered. ¿Several amounts had been shown 
as having been paid over in connection with amin’s warrants, etc., for going to Court, 


engaging motor cars, taking sureties to Court, etc. It does not appear that any 


orders of the Court were obtained for expending such amounts. Further, they are 
not amounts spent by Govindammal but by Rangaswami. Rangaswami might 
have,a claim and without that claim being recognised, how far Govindammal as 
manager will be entitled to treat them as amounts due to her merely because Ranga- 


swami said he would not claim them against the estate 
if they were given to Govindammal is a matter which 
the District Judge. ° 


and that it would be enough 


has not been considered by 
o e 


In these circumstances, I set aside the orders of the District Judge on both the 
petitions and instead give permission to the petitgoner to file a suit for ascertaining 
the amounts due by Govindammal to the estate of Alamelu to which the petitioner 


has succeeded, as it is not a matter that could be en 


quired inté conveniently by 


the District Judge as there are a very large number of items of expenditure which 
are questioned and as there may also be necessity for enquiring into the amount 
of profits likely to have been realiseel from the estate. The District Judge will 


also assign over to the petitioner the security bond exes 


uted in O. P. No. 94 of 1929 


to enable him to realise the amount from the sureties in case it should be found 


that any amount is due. It will*be more convenient 


if the claim is investigated . 


in the presence of not only the legal representatives of Govindargmal but also of the 


sureties, and unless the bond is assigned now, it would 


not be possible for the peti- 


tioner to file a suit against them also in case any amount should be foung to be due. 


The respondents will pay the petttioner the costs 
advocate’s fee. 


e V.S. . 


of these appeals, one set of 


Appeals allowed,, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KUPPUSWAMI AYYAR. 


Vangaveti Narayana and another ..  Petitioners* 
U. e 
Madar Khan : .. Respondent. 


, Indian Penal Code (XLV of 1860), section 447-«-Criminal trespass—Gist of offence—Intent to annoy, insult 
or intimidate—Absence of person intended to be insulted or intimidated—Effect. 


Where the object of a ryots’ association was to take possession of lands in the possession of the 
zamindar in a high-handed manner, a trespass by members of the association for that purpose on the 
zamindar’s lands must be deemed to have been with intent to annoy and insult the zgamindar and 
the mere fact that he was not present would not indicate that there could have been no intent to annoy 
or insult, A man need not necessarily be insulted only by acts done in his presence. 

Chinna Venkatesu v. Kesamma, (193!) 60 M.L.J. 336: I.L.R. 54 Mad. 515, relied on. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court of 
the Sub-Divisional Magistrate, Bezwada, dated 29rd December, 1942, and passed 
in.C. A. No. 59 of 1942, preferred against the judgment of the Court of the Sub- 
Magistrate, Jaggayyapeta, dated 28th September, 1942, 7th April, 1943 and passed 
in.C. C. No. 13 of 1942 and M. C. No. 3 of 1942. 

» 9. ». o e 
V. Rangachari for Petitioners. 
P. Satyanarayana Rao for Respondent. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following l 

: - ORDER. —Both these arise out of the same case, C. C. No. 13 of 1942 on the 
file of the Sub-Magistrate of Jaggayapeta. The charge against the petitioners 
who were accused 1 and 2 in the case was that they cammitted criminal trespass 
ver 62 acres and 57 cents of land in S. No. 26 in T. D. No. 232 in Sripuram village 
in the possession of the mamindar of Munagala on 26th July, 1941, at about 7 A.M. 
When the complainant, an estate servant, ‘obstructed the accused from ploughing 
the land, they threattfied to cause personal injuries if he interfered. ‘They were 
charged with offences punishable under sections 352 and 447; but they were 
acquitted in respect of the offence punishable under section 352 and convicted only 
for criminal trespass. The matter was taken in appeal to the Sub-Divisional Magis- 
trate of Bezwada who confimred the conviction and sentence. On 16th October, 
1942, the Sub-Magistrate of Jaggeyapeta passed an order directing the delivery 
af land trespassed to the zamindar of Munagala. During the pendency of the 
appeal, thé proceedings were stayed and after the appeal was disposed of and the 
stay was vacated, an order was passed on 7th April, 1943, directing the delivery of - 
possession of the lands as per thé original order. Crl. R. G. No. 443 of 
1943 is &gaifist the order of the appellate Magistrate confirming the conviction and 
sentence while Crl. R. C. No. 722 of 1943 is for revising the order of the Sub-Magis- 
trate dated 7th April, 1943, directing the delivery of possession of lands to the 
zamindar. 

‘The property in dispute measuring 62 acres and 57 cents in extent was the 
subject-matter of å litigation between the Government, an inamdar and the zamindar 
of Munagala. At the time of the survey, the entire survey field No. 26 measuring 

_73 acres 18 cents. was surveyed as if it was an inam land, but the registered extent 
of the inam was only 10 acrgs 61 cents. So a suit was filed for the establishment 
of the zamindar’s rights both in the melwaram and kudiwaram in the 62 acres 
57 cents excluding the ten acres 6? cents which klone was inam and for recovery of 
possession of the gsame. ‘There was also an alternative prayer that in case 
the defendants should be considered to have acquired a kudiwaram right in 
the land,“ for the establishment of the plaintiff's melwaram right and*for an 
injunction restraining the defendants front interfering with the said metwaram 
right of the plaintiff, The Government represented by the Secretary of State 


* Cri. °R. C. Nos. 443 and 722 of 1943. 17th February, 1944. ° 
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for India in Council was defendant 1 in the suit. There were five other de- 
fendants. The suit was decreed in respect of both the melwaram and kudivaram 
rights and a decree in ejectment im respect of 62 acres. 57 cents was passed ; 
vide Ex. A. That was on 8th May, 1935. Proceedings in execution were taken 
and the property was delivered,through Court to the zamindar on 15th June, 
1939 ; vide Ex. G. On that date, the amin went to the village, marked off the t2 
acres 57 cents as shown in a plan attached to the delivery receipt and delivered pos- 
session of that land tothe agent of the zamindar after removing it from the pos- 
session of the defendants. ‘The prosecution case was that after that the land was lying 
fallow. There were disputes between the ryots and the zamindar. The ryots’ 
association, wanted ‘the ryots to take possession of the lands which were not actually 
occupied by the zamindar. In pursuance of this programme of the association 
in? dispute these lands were taken possession of by the accused on 26th 
July, 1941. ‘here were ‘originally seven accused in this case.e Of them accused 
1 and 2 are brothers and were the active members of the ryots’ association. 
The other accused were their farm servants. They were acquitted and accused 
1 and 2 alone were convicted and sentenced as stated above. P. W. 1, an 
estate clerk and P. W. 6 who took possession of the land on behalf of the estate 
were examined to prove that the zamindar of Munagala obtained a decree and also 
possession of the property in dispute through Court. P. W. 2 the kotwal of Sripuram 
village and a servant of the zamindar, was the complainant and he stated that"when 
he found the accused attempting to plough the land he obstructed them. He was 
necked out by accused 3 at the instigdtion of accused 1 and the others abused 
him in foul language. He reported the matter to the estate authorities and again 
went to the land with some others. He found the accused actually ploughing it. 
They refused to heed their words when they were asked tg give up ploughing the 
Jand and get away. The Village Munsiff, P. W. 3, and P. W. 4 who went with 
P. W. 2, corroborated his version. ‘The accused’s version was that they have been 
in possession of the land prior to the date af pffence and denied the trespass. They 
attempted to show that the entire 73 acres 18 cents hade*belonged to the inamdar 
in various shares. ‘The first accused’s case was that he purchased the share ôf one 
Krishnamacharyulu under Ex. 8 and that even prior to the same he was in pos- 


session as a lessee. Both the Courts found that ‘the alleged prior possession of the e 


accused “was not true and they committed trespass into the land and found them, 


guilty of trespass. 


It is urged before me that it is not all trespass that would amount to criminal 
trespass and that there is nothing in this case to indicate that the trespass was caused 
with the intent to annoy, intimidate or insult the zamindar. The prosecution c&se 
was that the petitioners were members of the ryots’ association and it was with a 
view to annoy, intimidate and insult the zamindar that all lands not cultivated 
and in possession of the zamindar were sought to be trespassed upon byethe ryots 
and that is how the appellants came to trespass upon this land. e Both the Courts 
have found that the appellants entered into the land with intent to annoy, inti- 
midate and insult the zamindar who was in possession of the land. I do not think 
there are any grounds for differing from the findings of the two Courts tHat the 
zamindar was in possession of the lands from the date of the delivery on 8th June, 


1939 and prior to the date of occurrence and that the petitioners trespassed upon™ 


them. ‘The version that they were im possession before the date of offence is not 
one that could be accepted. Krishnamacharyulu through whom the accused? 
in this case claims a right to the property was a party to the suit O. S. No. 659 of 
1934 on the file of the District Munsiff’s Couft of Bezwada. That suit was not 
only in respect of the melwaram right but also in respect of the kudiwaram right" 
and Krishnamacharyulu was defendant 4 in that suit and a flecree in ejectment 
was passed. Exhibit C shows that there was a delivery of possession on 8th June, 
1939. ° Exhibit 8, a-sale deed to accused 1, is dated 13th June, 1941, a few days 
prior to the, alleged date of occurrence. Exhibit 9, the cultivation account, no 


edoubt shows fhat there were crops of ground nuts, sajja and anumulu in July and 
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jonna in October on that land. But then if the trespass was at the end of July and 
it is stated by the prosecution that the petitioners cultivated the land after ploughing 
it on 26th July, there was nothing wrong in thé karnam describing the land as having 
been cultivated in July. The karnam’s evidence on this point that he inspected 
the land on 15th July, was not believed by the two Courts and I see no reason to 
differ from those findings. , 

It is next urged that P. W. 2 in cross-examination stated that a major portion 
of the land was ploughed when he went near the field. From this it was sought to be 
inferred that it would not have been possible to have ploughed a major portion of 
the 62 acres odd on the morning of the date of occurrence itself. But then it was 

‘elicited in re-examination that the accused ploughed about 4 acres and if in cross- 
examination by a major portion of land was meant the 4 acres that was ploughed 
it must have been possible to plough a major portion of the 4 acres on the morrfing 
of the date of occurrence af the evidence itself was to thé effect that'it was not one 
team but three teams that entered the land to plough. 

It is urged for the petitioners on the strength of the observations in Vellappa v. 
Bheemarao! and In the matter of Govind Prasad, that the prosecution will have to 

rove definitely that there was an intention to insult or annoy the zamindar. It was 
é further stated that the zamindar was not present then and there could have been 
e © noiņtention to annoy him. „But as pointed out in Chinna Venkatesu v. Kesamma? 
an offence of criminal trespass could be committed even when the person in possession 
of the property is absent provided the entering into or upon the property was done 
with intent to annoy or intimidate. In this case there is evidence that the appellants 
were active members of the ryots’ association ; vide the evidence of P. W. 1. 
There was an agitation by the association to high-handedly take possession of the 
land which was the subject-matter of the case and also other similar lands when 
this offence was committed. P. W. 1 stated that this offence was committed under 
the advice of the leaders of the ryots’ association. It is*therefore clear that. when 
the object of the association was to take possession of the lands in possession of 
the zamindar in a high-Handed manner, the trespass must have been with intent to 
annoy and insult him and the mere fact that he was not present would not indicate 
that there could have been no intent to annoy or insult. A man need not necessarily 
e be insulted by acts done in his presence. I therefore find that the petitioners were 
e rightly convicted. The sentence of a fine of Rs. 30 cannot at all be said to be exces- 
sive. Cr. R. C. No. 443 of 1943 is accordingly dismissed. 


With regard to the other petition namely Cr.R. C. No. 722 of 1 943 it is said that 
under sec. 522, Criminal Procedure Code, the order must be passed within one 
nfonth. The judgment in the case conyicting the accused was delivered on 28th 
September, 1942, by the Sub-Magistrate of Jaggayapeta. Since the order sought 
to be revised was passed on 7th April, 2943, it is stated that this is invalid. Further 

: it is contended that the order directing the delivery to the zamindar and not to the 
complainant was invalid. The order directing delivery, was, first passed on 16th 
. October, 1942, within one month from the date of the conviction ; but the exe- 
cutiop of that order was stayed under the orders of the appellate Gourt and it was 
only After the appellate Court dismissed the appeal and the stay order was vacated 
i the order could be executed and that is how the second order came to be passed 
æ on 7th April, 1943. The order dated 7th April, 1943, is not the order passed under 
section 522 of the Code. That order was passed on 16th October, 1942, itself. 
‘Only it was given effect to later, since till then there was a stay by the appellate 
Court. The next contention is that the delivery should not have been ordered 
to be made to the zamindar since Be was not the complainant. But then the com- 
* plainant was the kotwal, the agent af the zamindar and the finding was that the 
zamindar was dispossessed of the land by show of force, In these circumstances 

thé order was rightly made. Cr. R. C. No. 722°0f 1943 is also dismissed. : 

K.S. ° —— - Petitions dismtssed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justiqe KING AND Mr. Justice Bett. 


D-. R. G. Rajan and another - e --  Petitioners* 
v. z 
N. Srinivasa Naidu, as trustee of Sri Venkataramanaswami Chatram 
Charity, Enangudi and others S .. Respondents. 


Court-Fees Act (VII of 1870), section 35—( Madras) Notification of 17th May 1943 (G. O. No. 5791)» 
reducing court-fee chargeable in a suit for possession or Joint possession between trustees or by trustees against ex- 
trustees—Not applicable to suit between rival claimants to trusteeship. 

A suit by plaintiffs claiming to be the trustees of certain trust property against the defendants 
who put forward the same claim, though in a sense a “ suit between trustees”, does not come within 
thescope of the notification (Madras Government, G. O. No. 5791, dated 17th May, 1943) reducing 
the fee chargeable in any suit for possession or joint possession between trustees or between a plaintiff 
who claims to be'a trustee anda defendant who is alleged to hæve ceasedeto be a trustee to one- 
third of what it would be if the suit related to a claim in respect of private property. The ‘reduc- 
tion is restricted to suits in which the status of the defendant as trustee either at the time of the suit 


or previously, is undisputed. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a certificate in favour of the petitioners 
herein for refund of Rs. 774-15-0 being the excess court-fee that has been paid 
on the memorandum of appeal in Application No. 280 of 1943°0n the file of the 
High Court preferred against the decree of the District Court of East ‘Tanjore 
at Negapatam in O. S. No. 14 of 1942 


R. Sundaralingam for Petitioners. 
A. V. Viswanatha Sastri and R. Viswanathan for Respondents. i i 
The Government Pleader (K. Kuttikrishna Menon) on behalf of the Crown.’ » 


The Order of the Gourt was made by / 

King, 7.—Vhis petition relates to Appeal No. 280 of 1943 and is filed by the 
appellants. The appeal was filed on the dth August, 1943, and a court-fee of 
Rs. 1,162-7-0 was paid. It is now conteneled that in accordance with the terms 
of a notification published in Government Order No. 579% dated the 17th May, 
1943, this court-fee is excessive and that all that need have been paid was one- 
third of the amount. ‘The notification runs : 


“ In exercise of the powers conferred by section 35 of the Court Fees Act, 1870, His Excellency 
the Governor of, Madras is hereby pleased to reduce the fee chargeable in any suit for possession 
or joint possession between trustees, or between a plaintiff who claims to be a trustee and a defendant 
who is alleged to have ceased to be a trustee, to one-third of what it would be if the suit related to 


a claim in respect of private property.” i 
Court-fee has been paid on the appeal'on the footing that the ordinary court-fee-~ 
payable on a claim in respect of private property was due. The learned Government 
Pleader opposes this application and holds that the suit in question does not fall 
within the terms of the notification. “This $ a suit by two plaintiffs wfo claim 
to be trustees of certain trust property against the defendants who put forward the 

. same claim. It is possible that a “ suit betweer® trustees,” is an expression which 
might in other circumstances have been applied to such a situation ; but it seems 
to us that in view of the second portion of the notification relating fo a suit between 
a plaintiff who claims to be a trustee and a defendant who is alleged to have ceased 
to be a trustee, the intention of Government was to restrict the notification to suits 
in which the status of the defendant af trustee either at the time of the suit or pre- . 
vicusly is undisputed. Here of course the plaintiffs do not concede that the defend- 
ants have any right to be trustees. , In these circumstances we hold that the appli- 
cation must fail and that what the appellants have already paid is the correct 
court-fee. This application is accordingly dismissed with costg. 


+ 








. e - . 
KS. : : Application dismissed. 
LA 7 a aan maranana ahaaa 
° O.M. P, No.» 3853 of 1944. gth October, 1944, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT #— MR. Justice WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 


Merla Janikamma | : .. Appellant” 
v. 
Sri Inuganti Venkatarajagopala Chinnarao Garu | .. Respondent. 


Limitation Act (IX of 1908), article 156—Date of decree—Meaning-—Finding in mortgage suit that pro- 
perty belonged to joint family—Plea in scaling down ploceedings that property was »self-acquired property—No res 
judicata—Madras Agriculturists’ Relief Act (IV of 1938), section 19. 


A mortgagee filed a suit on a mortgage executed by the respondent’s father in her favour alleging 
in the plaint that the property was the self-acquired property of the mortgagor and in the alternative 
that even if the property were joint family property the mortgage debt was binding on the other 
member of the family, viz., the respondent. The suit was decreed in 1935 on the basis that the 
property was joint family property and that the debt was binding on the family. There as 
therefore no occasion to appeal ggainst the finding that the hypotbeca was not the self-acquired 
property of the mortgagor. In 1942, the decree was scaled down on the application of the respondent 
under section 19 of the Madras Agriculturists’ Relief Act, when execution proceedings were in. pro- 
gress. On appeal against the decree so amended, in 1943, 

Held, (i) that the phrase “ the date of the decree” in article 156 of the Limitation Act meant 
tihedate when the decree became appealable to the party concerned and therefore the present appeal 
was not barred by time. The decree of 1935 having granted to the appellant all the reliefs she claimed, 
no appeal could be preferred then on’ the adverse finding with respect to the nature of the property 
as it was a finding to which no reference was made in the decree. 


(ii) No finding of a Court of first instance*can be said to have finally decided any matter in 


issue when a competent appeal has been preferred from the decree ; and the finding cannot operate 
as res judicata. $ 


(iii) Though the onus of proving that the property was the separate property of the father 
was on the mortgagee, it was incumbent on the respondent to show that the family was possessed 
‘of some property with the aid of which the property in dispute could have been acquired, before the 
mortgagee is called upon @ assume his burden. : 


Peer Ammal v. Nalluswami Pillai, (1930) 60 M.L.J. 239 
Seshamma, 1.L.R. (1937) Mad. 1012, followed. i 


Viswanathan: Chetti v. Ramanathan Chetti, (19%1) 1.L.R. 24 Mad. 646, referred to. 


Appeal, against the decree of the Court, of the Subordinate Judge of Cocanada, 
dated roth December, 1935, and made in O. S. No. 16 of 1935 as amended by 
the order dated 9th November, 1942, and made in I. A. No. 1683 of 1938, on the 
file of the said Court of the Subordinate Judge of Cocanada. 


V. Suryanarayana for Appellant. : 


Sir A. Krishnaswami Ayyar and P. S. Raghavarama Sastri for Respondent.. 
The Judgment of the Courtewas delivered by 


e Patanjali Sastri, F.—This is an appeal brought by the plaintiff against a mortgage 
decree passed by the Court of the Subordinate Judge of Gocanada on roth December, 
1935, and amended By the same Court on gth November, 1942, under the pro- 
visions of the Madras Agriculturists’ Relief Act, 1938. 

The mortgage bond on which %he suit was based was executed by the res- 
pondent’s father for a sum of Rs. 40,000 describing the properties charged as his 
self-acquired and separate propérties. Relying on this description, the appellant 
alleged in the plaint that the properties were the separate properties of the mort- 
gagor, but as the respondent was claiming an interest therein as the undivided son 
of the mortgagor he was also impleaded in the suit and a decree for sale of the 
entire properties was sought on the footing that even if the properties were found 
to be the joint family properties of the respondent and his father, the latter having 
granted the mortgage for purposes binding on the respondent, the mortgage was 
valid also in respect of the respondent’s interest. The mortgagor was the first 
' defendant and the respondent the third defendant in the suit. Certain other persons 


were also made parties but this appeal is concerned only with the third defendant, 
the sole respondent. è 


:eL.L.R. 54 Mad. 455; Venkataramayya v. 


The Court found that the mortgaged properties were joint family properties 
of the respondent and his fatter but the mortgage having been effected mainly for 
i a a am S, 


—_—— 
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the purpose of discharging certain antecedent debts of the mortgagor, it was binding 
on the respondent, and passed a decree for Rs. 1 1348-6-4 with subsequent interest 
and costs to be recovered by sale of the entire hypotheca including the respondent’s 
half share therein. The decree having thus granted to the appellant all the reliefs 
he claimed, though his case that the hypotheca was the separate property of the 
mortgagor was found against, the appellant had no occasion to prefer an appeal to 
displace that finding, as indeed no appeal could be preferred against a mere adverse 
finding to which no reference was made in the decree. 


While proceedings in‘execution were in progress, the Madras Agriculturists’ 
Relief Act, 1938 (hereinafter referred to as the Act) was passed for a compulsory 
scaling down of debts due by “ agriculturists”” as defined in the Act. The res- 
pendent claiming to be such an agriculturist applied under section 1g to have the . 
decree scaled-down and ¢ amended’ in accordance with the psovisions of the Act. 
The application was opposed by the appellant on the grounds, inter alia, (t) that 
the respondent was not an agriculturist within the meaning of the Act, and (2) that, 
in any case, the hypotheca was the separate property of the mortgagor who was 
not an agriculturist and as the respondent was not made personally liable under 
the decree, he was not in any way affected by it aad so could not claim to have it 
scaled down. It is to be observed that in order to qualify as an agriculturist under 
the Act, the respondent must have ‘a saleable interést in any agricultural or ‘horti- 
cultural land ’ of the kind described in section 3 (ii), and the mortgaged property 
being admittedly such land, the first grdund of objection would fail if the property 
is owned by the joint family. The finding arrived at in the’ suit in regard to the 
joint family ownership of the property would thus be a complete answer to both 
the grounds of objection raised by the appellant ‘if such figding could be regarded 
as res judicata in the proceeding for scaling down the decree, and the respondent 
contended accordingly. “The Court below accepting the contention, refused to 
try the same issue again and amended the decree, so far as the respondent was 
concerned, by (1) wiping out all the interest accrued dueetill the rst October, 1937, 
under section 8, (2) reducing the interést on cests from six per cent. to five per cent. 
per annum till 22nd March, 1938, under section 9, and (3) Separating the respon- 
dent’s half share of the debt as scaled down from" that of his father (who was a non- œ 
agriculttirist) under section 14. The result was that the respondent’s liability was, 
reduced to Rs. 20,000 (half of the principal sum originally advanced) with interest 
at six per cent. per annum from 1st October, 1937, till date of payment and half 
the costs with interest at five per cent. per andum from roth February, 1936, till 
22nd March, 1938, and thereafter at six per cent. per annum till date of paymegt, 
his half share in the mortgaged property being made liable only for the reduced 
amount. The relief granted to the appellant-under the original decree having thus 
been materially altered to her prejudice by the ‘‘ amendment ” under section 19 
of the Act, she has preferred this appeal frot the decree as amended, challenging 
the correctness of the view taken by the learned Subordinate Judge on the question 
of res judicata and seeking to have the finding in thésuit as to the joint family ownership 
of the mortgaged property reversed and set aside by this Gourt. , Š 


The decree having been passed in 1935 and the appeal having been presented 
in 1943, a question of limitation arises at the threshold. Under article 1 56 of the = 
Limitation Act the period prescribedefor civil appeals to this Court is ninety days 
from “ the date of the decree or order appealed from.” If time ran from the date 
of the original decree the appeal would be hopelessly barred but if the period is 
calculated from the date of the amendment of the decree by the Court below on ; 
gth November, 1942, the appeal would beewell within time. The question is 
which is the correct terminus a quo in the circumstances of the case, the date of the 
original decree or the date ofthe Amendment? Tt has to be borne in mind in this 
connection that the amendment here*in question, was Not one made in order to 
express the real intention which the original decree was meant to express but did 

enot, such as an amendment under section 152 of the Code of Civil Procedure, in 
which case it may be that the amendment does not give rise to a fresh starting point® 
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though it may be a proper ground for extension of time under section 5 of the 
Limitation Act (see Viswanathan Chetti v. Ramanathan Chettit). ‘The position here 
is different and the circumstances are som@what peculiar. The appellant, as 
already stated, had ébtained under the original decree all the relief she had sought 
in the suit in spite of the adverse finding on the question of the joint family ownership 
of the hypotheca. She could not, therefore, have appealed from the decree which 
made no reference to the finding (see, Run Bahadur Singh v. Lucho Koer*). The 
“ amendment ” under section 19 of the Act, however, brought about a vital altera- 
tion, as we have explained above, by substantially reducing the relief originally 
granted to her, and this alteration was based on the adverse finding which previously 
was not prejudicial to her. It would be startling if, in such circumstances, the 
appeal were to be held barred by limitation long before the appellant's right of 
- appeal came into being. Such a construction of the phrase “ the date of the decreé T 
in article 156 cannot be accepted. The article clearly présupposes tHat the remedy 
by way of appeal has become available to the appellant, and the date of the decree 
can only mean the date when the decree became appealable for the party con- 
cerned (Cf. Peer Ammal v. Nalluswami Pillai’). It follows that the appeal is not 
barred by time. We may here observe that, even otherwise, we should have readily 
extended the time under sectiof 5 of the Limitation Act for, in our opinion, this 1s 
eminently a case where such extension would be justified. 


The appeal against the amended decree in so far as it has disallowed a portion 
of the relief claimed in the suit being thus admissible, no finding of the lower Court 
on which such disallowance is based can be res judicata, for the simple reason that no 
finding of a Court of first instance can be said to have “ finally decided ” any 
matter in isie when a competent appeal has been preferred from its decree. 


* Turning now to the merits of the issue relating to the ownership of the hypotheca, 
we are of opinion that the finding arrived at in thè suit cannot be supported. No 
evidence was produced by the respondent to show that the property in question 
belonged to the joint famjly of himself*and his father. It is not disputed that the 
properties were purchased by the fathe? in “his own name, and in more than one 
transaction he asserted*his exclusive right to them as his self-acquisitions. It was 
urged ‘for the respondent that if any member of a Hindu joint family claimed any 
property in his possession to be his separate property the onus was on him éo prove 

*that it was acquired by him out of his own funds and without the aid of the family 
estate. But before the appellant could be called upon to assume such burden, 
it was incumbent on the respondet to show that the family was possessed of some 
property with the aid of which the property in dispute could have been acquired 
(see Venkata?amayya v. Seshamma*). In the absence of any evidence to that effect, 
it was for the respondent to establish that the mortgaged property was joint family 
property (see Rai Shadi Lal v. Lal Bafadur®) and he has failed to do so. The 
finding of thé lower Court on this isswe is aparently based upon a misreading of 
the evidence of P. W. 4. There is nothing in it to warrant the supposition that 
there was a nucleus of famjly property. The mortgaged property must therefore 
be held to be the self-acquisition of the mortgagor in which the respondent can have 
nointérest. It follows tlfat the respondent, being in no way liable under the mortgage 
in question, has no locus standi to make any application under the Act in respect of 

“the debt. 
_ In the result, the amended decree is set ade and the original decree dated roth 
December, 1935, restored, subject to the modification that the respondent and the 
and defendant whoge name is said to,have been included by mistake will be exonerat- 

ed from liability. The respondent will pay the costs of this appeal and of the 
I. A. No. 1683 of 1938 to the appellafit. 





a VPS; ° Appeal allowed. 
Be a E a a TE 
1. (1901) LL.R. 24 Mad. 646. 3. (1930) 60 M.L.J. 239 : L.L.R, 54 Mad. 455- 
2. (1884) LR. 12 I.A. 23: LLR. 11 Cal. 4. I.L.R. (1937) Mad. a 


5. (1932) 64 M.L.J. 298 ¢P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice LAKSHMANA RAO AND MR. Justice’ HoRwILL. 


Nagireddi Ramulu and another, ° = g Appellanis* 
v. 
Sri Chintalapati Venkata Suryanarayanaraju Garu and others... Respondenis. 


Inam grant—Whole-village inam—Whether both varams pass is a question of fact— Meaning of exhortation 
to make land bear fruit and. enjoy—Cultivators paying higher rent for a long time than that paid in 1907— 
Presumption—Section 28—Estates Land Act (I of 1908). 


Whether the grant of a village is of both varams or of melwaram only is largely a question of 
fact. 


An exhortation to the grantee ‘ to make the land bear fruit and enjoy the fruits thereof” is in- 
consistent with the idea of the grant of the melwaram only. 


° Where it is found that cultivators of lands in an inam village were paying for a long time (18 years) 
rent higher than what was paid in 1907, it cannot be said that tle rent wag not fair rent within the 
meaning Of section 28 of the Estates Land Act. : 

Appeal against the decree of the District Court of Vizagapatam in A. S. No. 
41 of 1939, preferred against the decree of the Court of the Sub-Collector of Narasa- 
patam Division in Land Suit No. 72, etc. i . 


P. Satyanarayana Rao and P. Satyanarayana Raju for Appellants. ; 


Sir A. Krishnaswami Ayyar, K. Venkatarama Raju, D. V. Reddi Pantulu.and 
V: Govindarajachari for Respondents. ` 


| The Judgment of the Court was delivered by 


Horwill, F.: S. A. Nos. 90 to 95 of 1943.—These second appeals and ‘civil 
revision petitions have been considered in four batches. In the first and second 
batches, the plaintiffs, were the Chintalapati people, who eowned two-thirds of the 
village of Etikoppaka, while in the suits out of which the third and fourth batches 


arise, the plaintiffs were she Kota Uratla people, who own one-third of that village. 


The first batch comprises S. A. Nos. ge fo 95 of 1943. All the suits cut of which 
these second appeals arise were suits for rent or ejectment by the, Chintalapati 
people. ‘The allegation was that the village ef Etikoppaka, in which the suit lands 
are situate, was an enfranchised whole inam village and that from the beginning 
the melwaram and kudiwaram rights in respect*of all the lands in the said village 
passed to the mokhasadars of the village and have been enjoyed by them without 
objection. They claimed rent under an agreement of 1937. The contention of 
the defendants was that the grant was not of the melwaram and kudiwaram rights 
but of the melwaram only. The tenants also pleaded that the agreement entered 


into’in 1937 was brought about by coercion and fraud and was therefore not binding . 


on them. They relied upon an agreemfent of 1907 in which a very much lower 
rent was fixed. The only question of impostance raised fn this batch of suits was 
whether the Etikoppaka village became an estate in 1908 or whether it did not 
become an estate until the amending “Act off1936. That depended on the question 
whether the original grant was of both warams or of melwaram only. The Sub- 
Collector found the various issues in favour of th® tenants and came to the conclusion 
that the grant was of the melvaram only apd that the later agreement eyecuted 
by the tenants was brought about by coercion. As on both thesé points the District 
Judge came to a contrary conclusion, the tenants have appealed. 


The question whether the grant of a village was of both varams or of melvaram 
only was largely one of fact; but the learned advocate for the tenants has drawn 
our attention to the four documents marked as Ex. IX in Second Appeal go of 1943 
and has contended that those doguments indioate that the grant was of melvaram 
only. We are however of opinion that the learned District Judge was right irt 
holding that from Ex. IK it was much more probable that tlee grant was of both 
varams. The first two documents in Ex. IX were mokhasa pattas, and in eaeh of 
thesee the grantee was exhorted to make the land bear fruit and enjoy the fruits 
thereof. We think that this language is inconsistent with the idea of the grant of 
= een ec 
* S. A. Nos. ego to 95 of 1943, etc. 27th “Jufly, 1944. 6 
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melvaram only, in which case one would have expected that the grantor would 
have exhorted the grantee to enjoy the revenue from the lands. The fact that the 
grantee was to make the land bear fruit and*to enjoy the fruits thereof, suggests 
that he was to cultivate the lands himself or get *them cultivated by others. 


The learned advocate for the appellants also “attacks the judgment of the lower 
Court on the ground that it failed to consider two important documents, namely, 
Exs. J-1 and B. Ex. J-1 is the Inam Statement given by the mokhasadars at the 
time of the Inam Commission. The only entry in the Inam Statement on which 
reliance is placed in this connection is that found in column 6, that the grant was 
made by the grantors to their brothers-in-law, Chintalapati Neeladri Raju and 
Simhadri Raju, from which it is argued that it is unlikely that the Maharaja would 
have granted the kudivaram to his brother-in-law. We do not consider this entry 

' of very much significance. Ex. B is an account of the estate of 1785 and 1786, 
which, shows that tfe ryots were getting a share of the produce, from which it is 
argued that ryots were already in possession of the land at the time when the 
grant was made and that one must therefore presume that what was granted to the 
mokhasadar was what was not already enjoyed by the ryots, namely, the melvaram 
interest only. We do not however know exactly when the grant was made; and 
we Cannot fairly presume from the mere fact that ryots were enjoying the produce 

® of lands in 1785 that they were enjoying occupancy rights at the time when the 
grant was made. Moreover, these accounts do not show that the ryots were entitled 
either to a fixed share or to a fixed quantity of the produce of the lands. On the 
contrary, they show that the quantity falling to the shares of the landlord and of the 
tenant varied from year to year. Ex. C-1 is another series of accounts much to the 
same, effect. We do not think it necessary to refer to the various inconclusive state- 
ments found in the othe® documents, as we do not consider that they are of sufficient 
weight to disturb the finding of the lower Court ort this pqint. 

The learned advocate for the appellants has pointed out that in the two 
mokhasa pattas and in thg first of the two takids one finds the telugu expression st 


. e i . . 
which’ it is argued, stands for mousa? which was a circumstance very much relied 
upon by the Privy Council in Seethayya v. Somayajulu}, as indicating that the grant 

e was one of melvaram only. MadHavan Nair, J., however in Kondapanaidu v. Maha- 
ekakshmamma? pointed out that it would not be safe to presume that xsi stood 


for mousa in the absence of an admission to that effect by the parties. | In Seethayya 
v. Somayajulut, the parties agreed that xn after the name of the village meant 


_ m@usa. In the case considered by Madhavan Nair, J., as well as in the three 
documents Which we are considering in “this case—the xu was in front of the 


6 3 © o . 
name of the village. Two translators of éhis Court are of opinion that, read with the 
context, x te stands for madura (hamlet) gnd one finds in the third document 


that the word madura is used in front of the words ‘ Kondakoppaka’ as meaning a 
hamlet. Whether son means medura in these three documents or not, we are 


certainly not prepared to say that it means mousa. On the contrary, we think it 
highly improbable., 
@ Another word which the learned advocate for the appellants considers of 
much significance is salabadu which is sometimes used to mean ‘ revenue,’ though 
its ordinary meaning seems to be < annual,’ ‘ permanent,’ or “as usual’. We do not 
think that the use of this word in the documents comprised in Ex. IX affords an 
indication that the grantor intended to grant the melvaram only. The context 
‘indicates that ‘ salabadu’ means “as, usual.’ À 

The only other question in this batch of appeals is whether the rents which 
the ‘tenants. agreed to pay under the suit muchifikas are fair rents or not.” The 
proviso to section 28 of tht Madras Estates Land Act states : ` 


1. (1929) 56 M.L.J. 730 : L.R. 56 I.A. 146 : 2. A.LR. 1933 Mad. 194. 6 
J.L.R. 52 Mad. 453 (P.C.). i 
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“ Provided that in the case of an estate within the meaning of sub-clause (d) of clause (2) of 
section 3, the rent or rate of rent lawfully payable by a ryot or tenant on the first day of November, 
1933, shall be presumed to be fair and equifable at the commencement of the Madras Estates Land 
(Third Amendment) Act, 1936, until the contrary is proved.” 

It was open to the tenants to have contended that despite ‘this presumption the 
rents were not fair. Although in*their written statement they said that these agree- 
ments were brought about by coercion and fraud which they failed to prove— 
they did not say that, the rents were note otherwise fair. They were for much 
higher rents than were paid in 1907, but one cannot thereby infer that the higher 
rates were unfair. The ryots had been paying the higher rates for eighteen years 
before the filing of the suit, and were therefore paying those rates long before Novem- 
ber, 1933; and so in the absence of proof that all these agreements were brought 
about by coercion and fraud, there is every reason to think that the rates were fair. 
There was no issue raised on this point and the tenants made no attempt to prove i 


that the rates were not fair. 
These appeals are therefore dismissed with costs. 


The second batch comprises Second Appeals Nos. 1676 to 1680 of 1943 and 
Civil Revision Petitions Nos. 1694 to 1699 of 1943. The only question raised in 
this batch of suits was whether the lands were private lands or ryoti lands. These 
suits were filed in the Court of the District Munsiff of Yellamanchili, who held in 
favour of the plaintiffs that the suit lands were private lands. * The appeals from 
‘the decrees in these suits were heard together with the appeals from the decrees 
in the third and fourth batches ; and instead of considering each batch on its merits 
the learned District Judge clubbed them together and considered only the preli- 
minary question raised in the third and fourth batches, namely, whether the grant 
of an inam village in which minor inams had already begn granted was an estate 
within the meaning of the Madras Estates Land (Amendment) Act, 1936. He held 
on the evidence adduced in all the three batches that the grant was of something 
less than the whole village and that, therefore, following the decision of several 
Benches of this Court—the grant was not of the whole of Etikoppaka and that the 
land granted was not an estate. This Question was not raised either by the plaintiffs 
or by the defendants in the batch of suits which we are “flow considering and no 
issue was framed. It was not therefore propet for the learned District Judge to 
-dispose® of this batch of appeals in this way, merely because they related to the same 
village as was the subject of the other two batches of suits. In view of the case of 
the plaintiff himself that his land was part of an estate, the learned District Judge 
should have assumed that and proceeded to cdħsider the question discussed by the 
first Court, namely, whether the suit lands were private lands or ryoti lands. These . 
appeals and Civil Revision Petitions have therefore to be allowed ‘and the first 
appeals remanded to the District Court for fresh disposal. If the District Judge 
considers that the plaintiff has proved that the suit lands are private lands, no 
further question will arise ; but if Me holés that the lands are not pri¥ate lands, 
then he will of course have to consider the other issues in the suit. The costs of these 
appeals and Civil Revision Petitions will be tosts im the cause. The court-fees 
paid in the second appeals will be refunded, 


The third batch consists of Second Appeals Nos. 1681 and 1713 of 1943 and 
C. R. Ps. Nos. 1700 to 1710 and the fourth batch of C. R. Ps. Nos. 1673 to 1678 ak 
1943. Both these batches raise the question whether the grant excluded certain 
minor inams and if so whether the grant was of a village or not. In view of the 
bill published in the Fort St. George Gazette of Tuesday, July 2 5th, 1944, we think 
it desirable that these Second Appeals and Civil Revision Petitions should stand 
over until the bill is either passed into an Act or has been dropped. Both sides 
agree to this course. These appeals and Civil Revision Peéitions will therefore 
be adjourned until the gth October, 1944. i 
"8 S. As. 90 10.95 of 1943 dismissed ; $. As. 1676 to 1680 and 
C. R. Ps. 1694 to? 1699 of 1943 allowed. 


K.C. , 





Pitchika Somanna and others . 


* Actor the restaration-of 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. o 
PRESENT :—MR. JUSTICE , WADSWORTH. 


Balireddi Vissanna akas Viswanadham and othefs =..  Appellantis* 
: ve : ° | : 
Venkayala Appalanarasayya : .. Respondent. 


Madras Agriculturists’ Relief Act (IV of 1938), Section 8, Explanation— Montgage in favour of two persons 
—Supersession by another in favour of one of them alone—Second debt cannot be ‘treated as renewal for the purpose 
of the explanation to section 8 , 

Where a mortgage in favour of two persons is superseded by another mortgage in favour of one 
of them alone, the second debt is not in favour of the same creditor as the first and cannot be treated 
as a renewal for the purpose of the explanation to section 8 of the Madras Agriculturists’ Relief Act. 


Appeal against the decree of the District Court of Vizagapatam dated 25% 
August, 1943 and nmde in A. S. No. 398 of 1943 preferrtd against the decree of 
the Court of the District Munsiff of Vizagapatam in O. P. No. 11 of 1942. 

B. C. Seshachala Aiyar for Appellants. 

„E. Venkatesam for Respondent. 

The Court delivered the fqllowing ; 

JupGMENT.—Wjhen a mortgage in favour of A and Bis superseded by another 
mortgage in favour of A alone, the second debt is not in favour of the same creditor 
as the first and cannot be treated as a renewal for the purpose of the explanation 
to section 8 of Madras Act IV of 1938. The appeal is dismissed with costs. 

V.S. l —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BYERS. 


Petitionersĵ 
; D 8 
bed e a 
Putchala Chinnayya „e e .. Respondent. 
Madras Village Courts Act (I of 1889), section 73—Petitions under—Dismissal for default—Restoration 
petitions—Not competeni—Order 9, rule 9 of the Civil Procedure Code (V of 1908) is not applicable—Section 141 


ef the Code cannot make it applicable—Proper remedy. 
Two petitions under section 73 of the Madras Village Courts Act were dismissed as the peti- 
tioners’ vakil was absent and an adjournment of some fifteen minutes or so to enable him to be present 


was refused. On petitions for restoration, » 
Held, that there is no provision in the Civil Procedure Code or in the Madras Village Courts | 
petitions dismissed for default, that Order 9, rule g of the Code of Civil 
Procedure does not apply to the proceedings and $ection 141 of the Civil Procedure Code cannot 
be invoked to make the remely under Order 9, rule g applicable to such petitions. 
Ananthargju Shetty v. Appu Hegade, (1919) 37 M.L.J. 162, relied on. 
An order of refusa] to grant an adjournmer® of a few minutes to enable the pleader to be present 
will be an error in the exercise of jurisdiction which may be interfered with in revision against that 


order under section 115 of the Civil Procedure Code. 


Petitions under section 115 of Agt V of 1908, praying that the High Court 
will be pleased to réyise the orders of the Court of the District Munsiff of Parvatipur 
dated 25th August, 1943, and made in I. A. No. 122 of 194g in O. P. No. 24 of 1942 
and I. A. No. 120 of 1943 in O. P. No. 23 of 1942, respectively. i 


- Kasturi Seshagiri Rao for Petitioners. 
Ch. Raghava Ræ for Respondent. 


-< The Court delivered the following 

upomenr.—These petitions arise*out of the dismissal of two applications 
brought under Order 9 of rule 9, Civil ProceduresCode, for the restoration to the 
file of the lower Court of éwo petitions under section 73 of the Madras Village 
Courts Act. The facts in so far*as they are necessary are that on an adjourned 


ea . ' 
* A. A. A. 'O. No. 359 of 1943. i srd November, 1044. 
° +, R, Ps. Nos. 42 and 43 of 1944. a5th October, 1944. 


a1 
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- hearing date the petitioners’ vakil was absent and an adjournment of some 15 minutes 


or so to enable him to be.present was refused. The petitions were dismissed 
and on the same day two petitions for restoration, supported by the necessary 
affidavit were presented, but the‘learned District Munsiff dismissed them on the 
ground that Order 9, rule g of the Code of Civil Procedure did not apply to pro- 
ceedings under section 73 of the Madras Village Courts Act. He relied on the 
decision of Burn, J., in Khizar Mahomed v. Abdul Razack Sahib, which was followed 
by me in Subbamma v. ‘Venkatareddi?. : 


The argument now presented is that although Order 9, rule 9 of the Code 
applies in terms only to suits, this remedy is made applicable by section 141 of the 
Code to all proceedings in any Court of civil jurisdiction. In support of the argument 
reliance has been placed on the decision of Wadsworth, J., in Lakshmudu v. Saramma3 
antl Venkatasubbarayudu v. Anusuya Devit. In both these cases the learned Judge held 
that an application made under section 23 of the Madra$ Agriculturists’ Relief Act 
which had been dismissed for default can be restored under Order 9, rule g read 
with section 141 of the Civil Procedure Code; but I am bound by the decision 
of the Bench in Anantharaju Shetty v. Appu Hegade®, in which section 141 of the Code 
was relied on to support the action of a District Judge in reviewing his 
own order passed under section 10 of the Relégious Endowments Act, 1863. 
Oldfield, J., pointed out that the Act contained no explicit prevision for review 
and in dealing with section 141 of the Civil Procedure Code, he made the following 
observation : | 

“That section however does no more than provide for the procedure to be adopted by Courts 
of civil jurisdiction in dealing with matters before them. It does not authorise an appeal, since 
that would not be a matter of procedure, but the recognition of substantive right, which must be, 
conferred in explicit terms. And similarly it confers no righ¢ to a review.” . 
Seshagiri Ayyar, J.’s opinion was expressed in similar terms: 

“It was next argued that*section 141 of the Civil Procedure Code is indicative of a general 
enunciation of principle by the legislature that to gll the judicial proceedings, the Civil Proce: 
dure Code is applicable. The section only empowers the Judge to regulate judicial trials by rules 
as to summoning of witnesses, etc., which are to,be faund in the Code 2nd not that thes Code is to bé 
applied in its entirety to such proceedings, including powtr of appeal and of review.” 

The same principle applies to the power of restoration which is conferred by Order 9, 
rule g of the Code to suits dismissed for default. “There is no provision in the Code 
or in the Madras Village Courts Act for the restoration of petitions dismissed for 
default. os 

Regarding the merits, however, something must be said. According to the 
petitioners’ affidavit in the lower Court, they applied for 15 minutes’ grace in order 
that their pleader might be present. In conducting their daily business advocates 
frequently find it necessary to make small adjustments in order to meet each other’s, 
professional convenience and the convenienge of the Courts ; if the learned District 
Munsiff had in fact refused to grant ap adjournment of this brief duyatiop for the 
reason stated, I consider that he erred in the exercise of his jurisdiction and I would 
have been prepared on the facts stated to interfere in revision under section 115 
of the Civil Procedure Code. : : 

The result of these petitions must be that they are ordered to be disrnissed 
with costs with one advocate’s fee. è 


IN THE HIGH COURT*@F JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice HAPPELL. 
P. S. Venkatasubbier and another e = Petitioners. * 


Government of India Act (1935), sections 102 and 297 and schedule VII, List II, items 27 and 29—Defence ° 
of India Rules, rule 75-A—Requisitioning of movable property ( paddy) by grains purcease officer—Validity. 


1. (1941) 2 M.L.J. (N.R.C.) 88. ; 4. (1941) 53 L.W. (S.R.C.) 76. ° 
2. (1942) 2 M.L.J. 256. 5. (1949) 37 M.L.J. 162. 
3. (1940) 2.M.L.J. (N.R.C.) 71. 
* Crl. R. ©. No. 833 of 1944. 1st November, 1944. 
e 6 


(Crl. R.*P. No. 786 of 1944). 
50 


Petitions dismissed. œ 
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“The requisitioning of movable property although not specifically enumerated in the Provincial 
Legislative List is clearly included in more general subjects which find a place in that list. ‘There is 
no limitation of the powers of the Provincial Government with respect to the subjects included in 
the Provincial Legislative List except in so far as the Bower is controlled by some provision of the 
Government of India Aot. Section 297 of the Act does restrict the powers of Provincial Legislatures 
in regard to matters listed in items 27 and 29 in certain respects, but not in respect of the power to 
requisition goods within the Province. The power of the Provincial Legislature to make laws with 
respect to “trade and commerce ” within the province and with respect to the “ production, supply 
and distribution of goods ” includes the power to requisition goods for public purposes. 


In a prosecution of certain merchants for an offence punishable under rule 75-A (7) of the Defence 
of India Rules by reason of their failure to comply with an order requisitioning their paddy stocks 
issued by the grains purchase officer of a District under rule 75-A, the ebjection was taken that rule 75-A 
was ulira vires the Government of India Act. 


- Held, that the objection to the validity of rule 75-A was not tenable. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayjng 
that the High Court will he pleased to revise the order.of the Second Additional 
First .Class Magistrate, Trichinopoly, dated 17th October, 1944, and passed in 
C. C. No. 490 of 1944. 


V. T. Rangaswami Aiyangar and K. Aravamuda Aiyangar for Petitioners. 
The Court made the following 


_, Orver.—The petitioners are being prosecuted before the Second Additional 
First-Class Magistrate, ‘Trichirtopoly, for failure to comply with an order requisition- 
ing their paddy stock issued by the grains purchase officer, Trichinopoly, an offence 
punishable under rule 75-A (7) of the Defence of India Rules. 


The petitioners ‘raised a number of preliminary objections to their trial which 
have been overruled by the Additional District Magistrate and the petitioners 
pray, in the petition mow under consideration, that the order of the Additional 
District Magistrate be revised. Rule 75-A of the Defence of India Rules provides 
that the Central or the Provincial Government may tequisition any property, | 
movable or immovable; and the prin¢ipal argument advanced in support of the 
petition is that the provision for requigitioping movable property is ultra vires the 
Govérnment of India Agt. Section 1b2 (1) of the Government of India Act empowers 
the Governor-General, if he has declared by proclamation that a grave emergency 
exists, to make laws for a Province with respect to any of the matters enumerated 
in the Provincial Legislative List ; and, it is said, since the acquisition of movable 
property is not a matter enumerated either in the Federal or the Provincial Lists, 
rule 75-A of the Defence of India Rules in so far as it relates to the.requisitioning 
of movable property is ultra vires section 102 of the Government of India Act. ‘The 
argument js enforced by reference to section 299 (2) of the Government of India 
Act, which provides that neither the Federal nor a Provincial Legislature shall 
have power to make any law authbsising the compulsory acquisition for public 
purposeg of any land, etc., unless the law provides for compensation, and also by 
reference to the fact that the compulsory acquisition of land is enumerated as item 9 
of the Provincial Legislative List. 


In my opinion the references to section 299 of the Government of India Act 
and item 9 of the Provincial Legislative List do not assist the main argument, 
and the argument itself breaks down because the requisitioning of movable property 
although not specifically enumerated in the Provincial Legislative List is clearly 
included in more general subjects which find & place in that list. Section 299 of 
“the Government of India Act has no application because, in the present case, there 
is no question of fequisitioning without compensation ; and the fact of the inclusion 
of the “ compulsory acquisition of land ” as a subject in the Provincial Legislative 
List does not mean that the acquisition of all other kinds of property is excluded. 
The acquisition of land is a matter with which Governments are constantly concerned 
and it is matural that it should be placed in a separate category. If the other items 
are examined it is seen that in jtem 27 is irtcluded “ trade and commerce °° within 
the Province and in item 29 “ production, supply and distribution of goods.” It 
has to be,remembered that there is no limitation of the powers of Provincial Govern 
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ments with respect to the subjects included in the Provincial Legislative List except 
in so far as the power is controlled by some provision of the Government of India 
Act. Section 297 of the Government of India Act does restrict the powers of 
Provincial Legislatures in regard to matters listed in items #7 and gg in certain 
respects, but not in respect of the power to requisition goods within the Province. 
The power of the Provincial’ Legislature to make laws with respect to trade and 
commerce within the Province and with respect to the ““ production, supply and 
distribution of goods,” I have no doubt, includes the power to requisition goods 
for public purposes. h 


The objection with regard to the validity of rule 75-A of the Defence of India 
Rules in so far as it authorises the requisition of movable property is the only 
objection raised which, if accepted, would justify the dismissal of the case in 
limine. It is argued that the grains purchase officer had, in any event, no power 
to require the delivery of the paddy to him. The manner in which delivery, is to 
be taken of the paddy is a matter for evidence ; and this and any of the other 
objections are matters which must be raised in the course of the trial. 


For the reasons given above, the petition is dismissed. 4 
(This case coming on for further orders, having been set down “to be spoken to”? 
the Court made the following) , 


OrDER.—There is a question of law, but, not in my opinion, a substantial 
question ; and, for that reason, I did not admit the Criminal Revision Petition. 
Leave to appeal to the Federal Court is refused. 


VS. —— Petition dismissed, 
[FULL BENCH] 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Sir ALrRED Henry LIONEL Leaca, Ghief Justice, Mr. Justice 
WADSWORTH AND MR. Justice PATANJALI SASTRI. s 


Sreenivasa Iyer $ .. Petitioner* 
6 2. ; 
Govinda Kandiyar and another .. Respondents. 


Slavery bond—Bond evidencing an advdnce to agricultural labourers containing an undertaking by one of them 
to work on the farm of the creditor in lieu of interest—Default pefalised by liability to pay interest on the advance 
at 24° per cent. per annum—No prohibition against seeking service elsewhere—Bond not a slavery bond. 


e 
A bond evidencing an advance to agricultural labourers recited: “ the amount Borrowed from 
you by us in cash is Rs. 86. In lieu of interest on the said amount of rupees eighty-six, Vayira Pada- 
yachi of us shall remain in your pannai (farm), and do the pannai labour and receive the wages, 
kalavadi, manyam according to the pannai ysage. On the above understanding we haye executed 
this document. In case of failure to do so or in cas labour is undertaken elsewhere, or in case of 
non-appearance for work, we agree to add interest at the rate of Rs. 2 per cent. per month from that 
date and pay the same whenever demanded by you withoug pleading any apportionment of liability.” 
In a suit to recover the money due under the bond on the labourer leaving the creditor’s employ- 
ment, on a contention that the document in question constituted a Slaveryebond and. was hence 
unenforceable, : 
Held, that there was nothing in the document in the nature of a slavery bond. Though thee 
stem of granting advances to agricultural€apourers on such terms may be a bad one, it could not be 
said that they bind persons entering into such bonds as slaves to their masters. g 


Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the District Munsiff, Tiruturaipundi, 


dated 17th September, 1943, and passed in $. C. S. No. 302 of 1 943. 
S? Panchapagesa Sastri and Pas. Ramachandran for Petitioner. . 
KÇ. S. Desikan and R. Raman for Respondents. ° 5 
PEKAN AN GN A A a a a TAREN NE a KI JI 


* ©, R. Pe Ne. 1778 of 1943, gih Octgbex, 1944, 
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The Judgment of the Court was delivered by 


The Chief Fustice.—The first respondent, is the father-in-law of the second 
respondent. On the 18th July, 1929, they executed a bond in favour of the petitioner. 
Under it the second ‘respondent was to work as a farm labourer for the petitioner. 
The second respondent left the petitioner’s employment on the 1st May, 1942, 
whereupon the petitioner filed S. C. S. No. 302 of 1943 ‘in the Court of the District 
Munsiff, Tiruturaipundi, to recover the money due under the bond. The District 
Munsiff held that the document constituted a slavery bond and dismissed the suit. 
The question which we are called upon to decide is whether the bond can in law 
be regarded as a slavery bond. ° 


The operative part of the bond reads as follows : 


è “ For paying and discharging’ the dues under the debt and for personal labour executed by 
Vayira Padayachi out @f us in favour of Manakkudi Rama Mudaliar for Rs. 70 and the dues under 
promissory note for Rs. 30, in all Rs. 100 for two items, free from all claims, excluding the amount 
paid already, the amount borrowed from you by us in cash is Rs. 86. In lieu of interest on the said 

+ amount of rupees eighty-six, Vayira Padayachi of us shall remain in your pannai (farm), and do 
the pannai labour and receive the wages, kalavadi, manyam according to the pannai usage. On the 
above understanding we have executed this document. In case of failure to do so or in case labour 
is undertaken elsewhere, or in case of gon-appearance for work, we agree to add interest at the rate 
of Rs. 2 per cent. per month from that date and pay the same whenever demanded by you without 

© pleatling any apportionment of liability. To this effect we have executed this bond apart from the 

“bond in respect of personal labour executed by Govinda Kandian out of us on the 5th July, 1910, 

and apart from the sundry amounts we have received.” 


It will be observed that the defendants received in cash the advance of Rs. 86. 
This advance was not to be called in while the second defendant worked for the 
plaintiff. Inecase he refused to dg so the advance was to be repayable with interest 
at two per cent. per mofith from the date when the plaintiff ceased to have the use 
of the second defendant’s services. The second: defendant was not prohibited 


from applying for service elsewhere. p 


There is nothing here in the nature of a slavery bond. It is true that the rate 
of intérest is very high, but under the existing law, the Gourt has power to reduce 
exorbitant interest. Moreover, the plaintiff in bringing this suit only claimed 

e interest at 6! per cent. per annur from the date when the second defendant left 
ehis farm. © 

The case falls well within the-principle recognised by this Court in Periana 
Kone v. Palayathan? and Kannakkal v, Karuppan Samban?. ‘The decisions of this Court 
in Sundara Reddi v. Jagannathan’ and Rama Sastriar v. Ambalakaran* are based. on 

- enttrely different facts and the judgments have no application. It is true that 
the case for the respondents receives support from the decision of the Calcutta High 
Court in Ram Swarup Bhagat v. Bansi Mandar’, where the facts were very much the 
same, except that the repayment was to be made in a certain month in any year 
and that on default interest at 75 per cent. per annum was to be charged. We are 
not prepared to follow this decisign. As we have said, there is nothing in the 
bond here in the nature of Slavery and the decisions of this Court in Periana Kone 
y. Palayathan’ and, Kannakkal v. Karuppan Samban® support this view. The system 
of granting advances to agricultural labourers on these terms may be a very bad 
ene ; but it is quite a different thing to say that they bind persons entering into 
such bonds as slaves to their masters. _o° 


The petition for revision must be allowed and a decree passed in favour of the 
petitioner in accorfance with the prayer in his plaint with costs here and below. 








- VS. | ——— Petition allowed. 
6 
2 ~ aoe 6 4 e ar 
t. (1919) to L:W. 4os: j 4. ALR. 1929 Mad. 267. 
2. (1926) 25 L.W. 6or. 5. (1915) I.L:R, 42 Cal. 742, ° 


Be A.D Roe 1927 Mad, 818, e 6 


fij AKHARA UDASI NIRWANI JU. SURAJPAL SINGH (P.c.). 395 


[PRIVY COUNCIL.] | 
(On appeal from the High Court of Judicature at Allahabad.) 


PRESENT :—LorpD PORTER, Lorp GODDARD AND Sir MADHAVAN Narr. 
Shri 108 Puja Pad Udit Panch Parmeshwar Panchaiti Akhara 


Udasi Nirwani a .. Appellant* 
v. . 
Surajpal Singh alias Chhedi Singh and others -- Respondents. 


Where at the time of execution of the promissory notes in respect of certain loans there is an inten- 
tion and a promise to secure them by a subsequent mortgage an such a mortgage is later on executed 


to cover such debts, the whole transaction is conceived and carried (out as part, of the same bargain, 


and hence such a mortgage is not one to discharge an antecedent debt which would bind the son of 
the mortgagor. 


Their Lordships’ Judgment was delivered by 

Lorp Porter.—The appellant in this case is a registered Society which carries 
on the business of money-lending. It appeals from a decree of the High Court at 
Allahabad, dated the 8th February, 1939, which varied the décree of the Subordinate 
Judge. -> . 

The respondents are members of a joint undivided Hindu family governed 
by the Mitakshara School. The decree of whith complaint js made, was pronounced 
in an action brought by the appellant upen 2 simple mortgage dated the wond 
September, 1920. The family tree of the Hindu family and the members sued 
appear from the table following :—. . j 


A Hanuman Singh 
(died rent a ago) 





| | 
Mahabal Singh=Lakhpati Kunwar Brijmangal Singh Sheomangal Singh 








(died 1919) (Deft. No. 7, e (died 1905) (Defte No. 1) 
Respt. No. 5) | R | 
Te = 
| | 
; Surajpal Singh Baram Din Singh “ Dharampal Singh 
(Deft. No. 2) j . (Deft. No.3, e (died es an 1933) 
alias Chhedi Singh Respt. Noe! 2) 
ane be I) ` ` 5 
e I e 
|. | er A ET 
Sheo Pratab Singh Lal Pratab Har Pratab Singh Uhutaku Singh 
born 18-8-18 Singh (Deft. No. 4, (Deft. No. 5, born (Deft. No. 6, Respt. 
(according to Respt. No. 3, e after 1920, died 1934. No. 4, born after 
Deft. No. 2, born after 1920) ; or 1935) 1920) 
died about 1923) f 


E NE ag EE E A ee 
e Minors at date of suit (8—2—33). 


By the mortgage of the 2end September, 1920, Sheo Mangal Singh who was 
then karta of the family, Surajpal Singh, his nephew and LakRpati Kunwar, his 
sister-in‘law, mortgaged certain famnily property in favour of the appellant. ° 


This mortgage was given in consideration of A sum of Rs, 35:542-1-0 made 


up as follows : 
aaa aan 
*P, C. AppealeNG, 13 of 1942, ` 27th July, 1944, 
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ITEM. Rs. A. P. Rs, A. P 
i. Promissory Note dated the goth October, 1917, executed 

by Mahabul Singh e 

2. “Due under the Account Book” (According to plain- 

tiff’s cash book borrowed by Sheo Mangal Singh on 

the 22nd December, 1918, for purchasing linseed). Ji 465r 0 O 

Interest on the above two items saoe 4 

Due to the plaintiff under a mortgage dated the 26th 

September, 1916, subject to which Sheo Mangal 

Singh had purchased the mortgaged property on the 


grd September, 1917 ia | a 2,759 5 9 
Amounts borrowed on promissory notes, in order to pay - 
off debts due by Rudra Pratab Singh (a son ofa : 
sister of Sheo Mangal Singh), as under :— 
4. Promissory Note dated the 14th March, 1919 ae 8,500 0 O 
5. Promissory Note dated the goth March, 1919 $ 2,500 0 0 2 
6. Promissory Not@ dated thè 24th March, 1919 ss * 500 O OF 
+. Promissory Note dated the 15th April, 1919 Ba 2,000 0 9 
8. Promissory Note dated the 12th June, 1919 a 10,000 0 0 
Interest on the above Ses 2,575.9 3 


. ` < a as TE ai 26,075 9 3 
(N.B.—The Promissory Notes for Rs. 8,500 and Rs. 2,500 
were executed by both Mahabal Singh and Sheo 
Mangal Singh that for Rs. 500 by Mahabal Singh and 
* the remaining two by Shee Mangal Singh.) 
g. Amount borrowed by Sheo Mangal Singh ón a Promis- 
sory Note in order to pay Government Revenue : 
Promissory Note dated and February, 1920, signed 
by Sheo Mangal Singh P 


Interest s 55 I3 O0 
; 3 : — 1,055 13 0 
10. Loan taken on the gh October, 1920, for completio 
of the deed and for other expenses Ea 522 8 O 
352542 1 0 


8 LS 


‘The principal suny and interestewas payable after six years and interest was to 
run at 10 annas per Cent. per month with yearly rests. The mortgage deed was 
executed by Lakhpati as a nomirlal party only, because her name appears to have 
been inserted in the register as an owner in the case of some of the properties. The 


‘question which their Lordships have to determine is the extent to which the joint 


family property is bound. 


© Of the items claimed : Nos. 1! and 2 have been disallowzd by the High Court 
against all the respondents and the appellants do not now dispute this decision. 
Both Courts allowed item g as against the respondents and no appeal has been 


taken againgt this decision. h 


6 
Accordingly, the right of the appellant to recover in respect of items 3 to 8 alone 
is in dispute but as the questions arising under item 3 differ somewhat from those 
arising under items 4 to 8, the facts must be separately set out. 


Before September, 1916, Raghubar and Ram Adhin, who appear to have 
been its then owners, mortgaged the village of Jitput to the plaintiff to secure a 
loan of Rs. 1,950 with interest at I per cent. per month with half-yearly rests. On 
the grd September, 1917, Raghubar transferred an 8 annas share in most of the 
village to Sheo Mangal Singh for Rs. 2,600 of which Rs. 400 were handed over to 
the vendor and the remaining 2,206 retained to answer the principal sum and interest 
to date on the mortgage. This last sum was not however used to pay off that 
mortgage. It wa#used for some other purpose and the sum of Rs. 2,7 56-5-9 included. 
int the mortgage in suit under item 3 was borrewed and used in order to free the 
village from that liability. The land so purchased is undoubtedly family property 
and itself subject to the mortgage in suit to the extent of the principal sum of 
Rs. 2,756-5-9 with interest at the contractual rate, but the appellant claims that 


the whole of the rest of the family estate is likewise bound as security for this debt, * 
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The paying off of the old mortgage and inclusion of the debt so incurred in 
the new is in the first place said to be beneficial to the family and therefore properly 
imposed as a liability upon the whole of the family property. Secondly it was said 
that in any case the debt was incurred by Sheo Mangal Singh in payment of an 
antecedent debt owing by him and therefore that it was the duty of his son Baram 
Din to answer his father’s debt, “whether the father was alive or dead. If there 
had been an antecedent debt owing to the appellant which Sheo Mangal Singh 
was legally obliged to pay, Baram Din might be liable under the well-known doctrine 
the principles of which are set out by their Lordships’ judgment in Brij Narain v. 
Mangla Prasad?. 

But Mangal Singh in fact was not previously indebted to the appellant. 
Rs. 2,200 had, it is true, been left with him by Raghubar that he might pay it to 
the appellant but Mangal Singh was under no liability to the appellant in , 
respect of this sum. ; e z 


There was, therefore, no antecedent debt and the appellant is thrown back 
upon the argument that the inclusion of the sum of Rs. 2,756-5-9 on the mortgage 
sued upon was for the benefit of the family. Undoubtedly the 8 annas share in the 
village became joint family property and was subject to the original-mortgage until 
it was paid off. Accordingly it is urged, that it wag beneficial to reduce the interest 
by redeeming the earlier mortgage and transferring the liability to the later even 
though -the joint family property as a whole thereby became mortgaged instead of, 
as formerly, only the particular village of Jitpur. Their Lordships are not persuaded 
that this is so. No evidence of the value of the encumbered village has been given, 
and in the embarrassed state of the family it almost certainly would have had to be’ 
sold to answer the principal and interest secured by the one mortgage or the other. 
Instead of imposing a liability upon the family Sheo Mangal Singh might well have 
allowed the property to be sold.. It is true that by so doing he would have deprived 
the family of an asset which otherwise would be theirs, but it is by no means clear 
that having regard to the mortgage wit? which it was burdened the asset was a 
valuable one or that to preserve it even at,the lower rat®of 10 annas per month in 
the place of a rupee a month as provided bY the earlier mortgage was beneficial 
to the family. Even at the reduced rate it might well have been wiser to sacrifice 
the vulage rather than to burden the entire family estate with the additional sum. e 
This is the view of the High Court and their Lordships see no reason for differing. 
from it. ° 

Items'4 to 8 were borrowed in order to pay the debts and preserve the estate 
of one Rudra Pratab Singh, a son of a sister of Mahabal Singh. 

It is not now contended that this borrowing was either for necessity,or benefieial - 
to the family. Two defences, however, are set up—firstly, that the infant sons of 
Surajpal Singh are not entitled to contest the*liability of the family estate as security 
for the mortgage debt and secondly, that in any case, the liability wag incurred 
in order to repay their father’s antecedent debt. In support of the former proposi- 
tion it is asserted that a member of a joint family must bé content with the family 
estate as he finds it at his birth or at any rate he canndt complain of anything done 
before the period of gestation. Upon this vule, it is admaitted, there is engrafted 
an exception to the effect that if the child who objects to the alienation of the property 
comes into existence or is conceived after the alienation, but during the life of a 
child born or conceived before thealienation, then that overlapping of the two 
lives enables the later-born child to contest the validity of the father’s act. 

Their Lordships do not think it necessary to determine whether this limitation 
upon the right of an after-born child to resist the claim of an encumbrance upon the 
family estate correctly expresses the law in all respects. They are content to 


"assume its accuracy since they agree with the High Court in tMinking it sufficiently 
_ established by the evidence that there was overlapping of lives in the present ease. 


The-matter stands thus:—Surajpal Singh stated that his first son was born on the 





I. (1923) 46 M.L.J. 23: L.R. 51 I.A. 129 at 135 : LL.R. 46 All. 95 (B.C). 


398 : THE MADRAS LAW JOURNAL REPORTS. [1944 


18th August, 1918 (i.e., two years before the mortgage in question) and produced 
the birth register in support of his statement. He did not, however, produce the 
death certificate of that son nor the birth certificates or horoscopes of his younger 
sons. He did, however, say that his second son wag seven months old when his eldest 
son died and in cross-examination that horoscopes of his sons had been prepared 
and were at his house, and that he kept accounts of income. The learned Subordi- 
nate Judge did not accept his evidence on the ground (1) that he had not produced 
the horoscopes, whereas he would in the learned Judge’s view have done so if they 
had supported his evidence, (2) that he had not produced the death certificate 
of the eldest son, and (3) that if accounts of income were kept,accounts of expenditure 
must also have been kept and would show the date on which money had been 
expended for the funeral ceremonies. It is to be observed, however, that no question 
as to the time at which the eldest son died or his brothers were born was expressly 
raised in the pleadings nor*did it form one of the issues? Consequently Surajpal 
may well be excused for not coming to Court armed with the death certificates or 
horoscopes: the birth certificate was of course essential to show that a son was alive 
at the date of the mortgage. It was for the appellant who raised the point to 
challenge Surajpal’s evidence by cross-examination, and he did not do so. The 
actual questions asked were mest perfunctory—the production either of the death 
certificates, the horoscopes or the accounts was not asked for. Nor do their Lordships 
consider that Surajpal’s evidence is weakened by his statement that he did net know 
the date of his birth or of the birth of any of his sons. He might well have forgotten 
the exact dates and yet remember that one son died after another was born. Their 
Lordships agree with the High Court in thinking that there is no sufficient reason 
for rejecting the evidence of Surajpal upon this point which could have been chal- 
lengèd quite easily by she appellant in cross-examination or by the production of 
the death certificate of the eldest son. é 
. In default of any serious challenge their Lordships, like the High Court, think ` 

it sufficiently established that the first lsofn son did not die until after the birth of a 
younger brother, and hold that the miner soas are entitled to challenge the validity 
of the mortgage. se ii 


There remains the guestion whether the borrowing was undertaken in order 
to discharge the antecedent debt of a father. The answer depends on whether the 
° sums set out under items 4, 5, 7 and 8 were first borrowed without any promise 
of future security or whether from the first there was an undertaking to secure 
them by mortgage, so that the whote matter was one transaction, not first a lending 
ang at a later stage a consolidation of the sums lent and a separate transaction 
whereby théy were secured on the mortgaged property. The appellant's witness, 
Bharam Das, denied that there “was any agreement for a mortgage when the money 
was lent and the promissory notes given ” and the learned Subordinate Judge 
thought the ifansactions separate one? He®*points out that the promissory notes 
are dated from Marchsto June, 1919, whereas the mortgage did not take place 
until the 22nd September, 1920, mere than a year later, that ifthe giving of a 
mortgage was part of the original transaction, the bargain would most naturally 
have been proved*by Sheo Mangal Singh who with his deceased brother Mahabal 
Singh had been a ‘party to it. No doubt, Sheo Mangal Singh might have given 
this evidence, but it has to be remembered that he was himself personally liable 
and did not even think fit to defend this attfon. In his absence the respondents 
called Suraj Din, a friend of Mahabal and Sheo Mangal Singh, who said he was 
present when the I$an of Rs. 8,500,was made and that a mortgage was then pro- 
„mised. In this conflict of evidence their Lordships agree with the High Court 
that the appellant ig most unlikely to have been willing to lend so large a sum to 
an „indigent family except on the security of their property. The view of the 
High Court on this point,is expressed in the words: “It seems to us impogsible 
that the plaintiff did not intend there should “be a mortgage for these loans and we 
consider that from the beginning the appellant intended that there should be such 
a mortgage.’ Their Lordships find themselves in agreement with this view and ° 
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like the High Court are of opinion that the debts were not antecedent but that the 
whole transaction was conceived and carried out as part of the same bargain. 


In accordance with these views they. would dismiss the appeal and confirm the 
decree of the High Court and will humbly advise His Magesty accordingly. 


As the respondents have nat appeared, there will be no order as to costs. 
V.S. . ` — Appeal dismissed. 


, [PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Allahabad). 
PRESENT :—Lorp FORTER, LORD GODDARD AND Sir MADHAVAN NAIR. 
Raja Jwaleshwari Pratap Narain Singh .. Appellant* ° 
6 U. è 
Babu Parchand Bir Singh ° -e Respondent. 

Privy Council. Appeal—Practice—Decision of suit partly in plainiiff’s and partly in defendants favour— 
Both filing separate appeals seeking diferent reliefs on different grounds—Plaintiff’s appeal allowed while the defend- 
ant’s dismissed—Appeal to Privy Council by defendant—Application for leave and grounds of appeal referring only 
to questions involved in plaintiff’s appeal to lower Court—Defendant cannot raise before Privy Council questions 
involved in his own appeal—Civil Procedure Code, Order 45, rules 1 to 5—Wéill—Construction—Bequest to 
eldest son directing him to give his younger brothers, if they separated property producing specified monthly income 
— Temporary remission of rent at time of separation, if should be taken into account in calculating income. 

A suit was decided partly in plaintiff’s and partly in defendant’s favour. Both parties filed-separate s 
appeals seeking different reliefs on different grounds of objection. By one judgment the defendant's 
appeal was dismissed and that of the plaintiff allowed. In the latter appeal a separate decree was 
given and the defendant appealed against it to the Privy Council. The application for leave to 
appeal to the Privy Council and the grounds of appeal related solẹly to questions involved in the 
plaintiff’s appeal to the lower Court and no complaint was made or reversal sought of the decree 
which dismissed the defendant’s appeal. On a question gs to the competency of*the appellant “to 
raise questions involved in his own appeal, e . 

Held, that in the circumstances having regard to the practice and the terms of Order 45, rules 1 to 
5 of the Civil Procedure Cofle, it was not open to the defendant to raise those questions before the 
Privy Council. . ` 

A will executed by a proprietor of a Raj directed that after his death his eldest son should be the 
absolute owner of the entire movable and immevab pgoperty but that he should stipport his two 
younger brothers so long as they lived in agreement and that if they eleted to live separate, he should 
give them property yielding Rs. 500 per mensem for their maintenance and that it should be separated 
and handed over to them, who would thereafter be responsible for Government revenue and all zamin- e 
dari matters. The parties separated and there were certain remissions of rent before and after the 
separation. On a question as to the mode of calculating the income, A 

Held, that the language of the will clearly indicated ‘an intention on the part of the testator that 
the amount of income which the property to be given would produce was to be calculated with reference 
to the date at which the separation took place and that, therefore, the remissions of rent made, even 
if temporary, should be taken into account in calculating the income. FS 


Their Lordships’ Judgment was delivered by > 

Lord POrTER.— This appeal seeks te reverse a decree of the High Court of 
Judicature at Allahabad dated thee24th January, 1940, which ir part affirmed 
and in part modified a decree of the Court of the Subordinate Jutige of Basti dated 
the Ist June, 1936. = i 

The parties are sons of the late Raja Pateshwari Pratap Singh who was pro- 


prietor of Raj Basti and died on the 19th March, 1928. e 


The Raja made his will on the 16th- July, 1927, and after summarising the 
state of his family, states that by way of a precautionary measure he considers it de- 
sirable to make proper arrangemett “for the maintenance allowance to his two 
younger sons, the respondent and Babu Bijai Bir Singh, as follows : 


“ After my death, Lal Jwaleshwari Pratap Narain Singh, my eldest son Shall be the Raja for the 
time and the absolute owner of the entire movable and immovable property appertaining to Basti 
Raj. He shall continue to support as heretofore and meet all reasonable needs of his two brothers 
Babu Parchand Bir Singh and Babu Bijai Bir Singh solong as the latter fwo Babu Sahebs live in 
agreerhent with Lal Jwaleshwari Pratape Narain Singh and act for the betterment and improvement o 
the raj as desired by the latter. When the Babu Sahebs aforesaid er one of the Babu& do not wan 
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to work and look after the management under the orders of Lal Jwaleshwari Pratap. Narain Singh 
or if, for some reason they want to become separate and live separately, they shall be entitled to babuai 
rights subject to ail tbe conditions relating to the property of Babus all along obtaining to this estate 
and it shall be the duty of Lal Jwaleshwari Pratap Narain Singh to give property yielding Rs. 500 
per mensem as profits, i.¢,, Rs. 6,000 per annum for the maintenance of his two brothers as per detail 
given below. He should separate such property from his management and place it in charge of the 


Babus aforesaid who shall be responsible for payment of Government Revenue and other zamindarl 
matters in respect of the property aforesaid.” an 

He then proceeds to provide for the male descendants of his sons and for the 
construction of a residence for his younger sons. The will thèn proceeds as follows : 


“Tn view-of the fact that for various reasons I could not make proper arrangements for the 
education and future maintenance of Babu Parchand Bir Singh, I have considered it proper and 
have after full consideration come to the decision that in addition to the babuai rights of maintenance 
mentioned above, property yielding Rs. 100 per mensem as profits should further be allotted to him 
subject to all the conditions of babuai rights. I hereby direct that when Babu Parchand Bir Singh 
separates, Lal Jwaleshwari Prasad Singh should give him property yielding profits to the extent no ed 
above. At the time of ellotment &f this property also, all the conditiéns relating to the selection of 


property as mentioned above should be borne in mind. I have, therefore, executed these few presents 
by way of a will.so that it may serve as evidence and be of use when required. 

Written on 16th July, 1927. 

Details of mainterance allowance amounting to Rs. 500 per mensem which comes to Rs. 6,000 
per annum. 

Babu Parchand Bir Singh—Rs. 300 per mensem. 

Babu Bijai Bir Singh—Rs. 200 per mensem.” 

At the date of the will and at his death the testator had three sons, the appellant, 
the respondent and Babu Bijai Bir Singh.. The last-named is joined merely as a 
formal party interested under the will and is not otherwise concerned in these 
proceedings. 

Differences having arisen betaveen the parties, the respondent separated from 
the appellant in 1934, and the respondent thereupon claimed from the appellant 
the sum of Rs. 2,500 mentioned in the will and in effect a decree awarding possession . 
over such villages as would yield an incgme of Rs. 400 a month, No point arises 
as to the Rs. 2,500, but thg appellant cdntended that he was liable to give possession 
of property producing Rs. 300 a month only. i 

A further dispute atose between the parties which turned upon the effect of 
section 73 of the Agra Tenancy Aot (III of 1926), the Act which was applicable at 


„the date of the partition. : 


That section enacts : s l 

<< When for any cause the local Government or any authority empowered by it, remits or suspends 
for any period the payment of the whole é@r any part of the revenue payable in respect of any land 
. . . .acollector . . . . may order that the rents of the tenants holding such land or- any 
portion thereofe . . . , shall be remitted or suspended for the period of such remission or suspension 
of payment of revenue to an amount which shall bear the same proportion to the whole of the rent 
payable in respect of the land as the revenuesof which payment has been so remitted bears to the 
whole of the revenue, payable in respect of the land.” < 

@ . . 

The txact date at which the parttes sepårated does not appear in the record 
but it does appear that eertain remissions of rent had been made before the date of 
the partition and that further remisSions were made after that date. The appellant 
claimed that in allotting villages to answer the provisions of the will, the income 
should be calculatéd as if the original rents stood and no remissions had been made, 
whereas it was held by the High Court and is contended by the respondent in this 
appeal that the income must be calculated as aj the date of the partition, that 
a rise or fall or the possibility of a future risé & fall in the rents after that date will 
not diminish or increase the respondent’s obligation. 

In order to secure the rights which the respondents claimed were his, he insti- 
-tuted the present suit on the gth April, 1934, in forma pauperis, in the Court of the 
Subordinate Judge of Basti. 

„In that suit the learned Subordinate Judge delivered judgment on the Ist 
June, 1936, and issued a decree against the appellant holding that the respondent 
was entitled to have possession ofcertain properties of the value of Rs. 4,800 a year, 
But in directing the properties which were to be taken, the learned Subordinate 
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Judge calculated the income to be derived from them as if no remissions had been 
made under the provisions of section 73 of the Tenancy Act of 1926. , 


Both parties appealed from this .decree, the respondent claiming that the 
remissions made under the Act should have been taken into consideration and that 
the properties from which the income was to be derived must be of the value of 
Rs. 400 a month as at the date of partition, even though the rental had at that 
time been reduced. The ‘appellant on the other hand maintained, as he had 
maintained below, that-the respondent was entitled to possession of lands producing 
Rs. 300 a month only and that the rental value must be calculated as if no remissions 
had been made. : 


Both appeals were from the same decree but were separate appeals separately 
brought ; the question at issue in the one was different from that in the other, 
different relief was sought and different grounds of objection given. The appellant’s 
appeal was numbered 228 of 1936 and the respondent’s 276 of the same year. 


One judgment only was pronounced in the two appeals. In the result the 
appellant’s appeal (No. 228 of 1936) was dismissed with costs, that of the respondent 
(No. 276 of 1936) allowed and the order of the Civil Judge modified. 


In the latter appeal a separate decree was prongunced and it was ordered that 
the decree of the Subordinate Judge be modified and that a decree should be passed 
in favour of the respondent for the recovery of Rs. 10,293-0-0 together with interest 
at the Court rate, and that in so far as the claim for possession was concerned, 
the case should be remanded to the Court of the Subordinate Judge with direction 
to give the respondent after investigation a decree for possession of property which 
in 1934 yielded an actual income of Rs. 400 a month and to base the income upon, 


actual realisation after making provision for remissions. 


It was further ordered that if the respondent had already realised any sum in 
execution of his decree, the appellant should be credited with that amount and with 
Rs. 1,000 in respect of collecting charges. el he respondent was also given a stated 
sum for costs. p ° f . 

The question of the amount per mensem’ to which thg respondent is entitled 
under the terms of the will is one of some erie and if it were open to the appel- 
lant would require careful consideration by the Board. ° 


But their Lordships do not think it is open. . 


They would point out that the only application for leave to appeal is against 
the decree in the First Appeal No. 276 of 1936 and that paragraphs 3, 4 and 5 of the 
petition are as follows :— , e a 

“93. That the plaintiff filed appeal, First Appeal No. 276 of 1936 in this Court against that 
portion of the decree which awarded him possession ovas 7 villages only %n the ground that the trial 


Court should have taken into consideration the fact, that remissions of rent had taken place and there = 
fore the net income of the villages decreed was less than Rs. 4,800—o—o a year. © œ 


“4. That the Court decreed the plaintiff’s appeal and directed that a decree be given to the 
plaintiff over villages which after taking into account the remigsions yield a net income of Rs. 4,800--0--0 
a year. 
“5. That the value of the subject-matter of the suft in the Court éf the fst instance afd the 
value of the subject-matter in dispute on appeal to His Majesty in Council is upwards of Rs. 10,000, 
that the decree sought to be appealed from, ; does not affrm the decree of the Court below and that thee 
appeal involves substantial questions of law.” 

Moreover the grounds of appeal are solely concerned with the question of the- 
remissions and no complaint is made or reversal sought of the decree which dismissed 
the appellant’s appeal and awarded Rs. 400 and not Rs. 300 a month-to the res- 
pondent. 3 : 


In these circumstances, having regard to the practice and the “terms of Order 5, 

rules 1 to 5 of the Code of Civil Procedure, their Lordships do not think that rae 
point ‘is open to the appellant or that they would, be justified in permitting it to 
be raised. Agcordingly they would dismiss the appellant’s appeal in this matter. 
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So far as the remissions are concerned, the will specifically states that if the 
respondent or his brother wish to become separate or live separately, they should be 
entitled to babuai rights and it should be the duty of the appellant to give property 
yielding Rs. 500 pen mensem for the maintenance of the two brothers “‘ as per detail 
given below.” ‘The will goes on to direct that the appellant should separate such 
property from his management and place it in charge of the respondent and his 
brother who should be responsible for Government revenue and zamindari matters 
and that the Babus might on removal*of the name of the Rajah for the time’ being 
have their names recorded in the khewat. 


At a later stage the will contains the provision for an additional Rs. 100 a 
month to be given to the respondent in addition to the sum of Rs. 300 out of the 
500 per mensem allocated to him. 5 

In their Lordships’ view, this language clearly indicates an intention on the 
part-of the testator that the amount of income which the property to be given would 
produce was to be calculated with reference to the date at which the separation 
took place. If there were any doubt in the matter, it would, in their Lordships’ 
opinion be resolved by the terms to be found later in the will where it is said that 
the testator and the appellant jntend to settle certain villages set out below according 
to the Agra Estate Act,’ that for this reason it was not possible to apportion any 
particular propefty for the.Babus, that the testator entrusted this duty to the appel- 
lant who might out of the pgoperty of the Raj set apart property yielding profits 
to the extent noted below, when any of the Babus separate. 


Their Lordships cannot read these provisions in any other sense than that the 
“ property was to be separated when the respondent should elect to live separately 
snd the income whicleit would ‘yield was to be ascertained at the moment of sepa- 
ration. 


It was argued on behalf of the appellant that remissions were temporary only 
and the revenue and rental might at any future time be increased to its original 
amount and that in that case the respondent would gain an unjustified and un- 
intended increase of*¢ncome, beyond that specified in the will. Without pro- 
nouhcing an opinion on this matter, and assuming it to be true that the rental 
might be increased at some future time to its original figure, their Lordships hold 
the provisions of the will clearly to indicate that property which produces the 
specified income at the date of the separation is to be transferred—-the appellant 
taking the risk of a future rise and the respondent of a further remission. The 
gbligation is not simply to provide an income of Rs. 400 a month, but to transfer 
property Producing that income. In default of any other indication their Lord- 
ships are of opinion that this means property producing that income at the date 
when the duty to transfer arises. ° 


In ‘their Lordships’ view, the detree of the High Court is right and should be 
confirmed with a slight modification for clarity’s sake only. 


e 

They will accordingfy humbly advise His Majesty that there is no appeal 
before them as tp the question whether under the terms of the will the respondent 
is entitled to property producing an income of Rs. 300 a month only and not to 
property producing Rs. 400 a month and that no relief can be granted to the appel- 
lant in this respect. They will further huawty advise His Majesty that the appel- 
- lant’s appeal be dismissed with costs save that there be substituted in the wording 
of that decree the words “‘ property which at the date of the partition (gth April, 1934) 
yielded an actual income of Rs.°400—o—o a “month”? in the’place of the words 
“ property which in 1934 yielded an actual income of Rs. 400—o—o a month,” 


The appellant must pay the costs of the appeal. ° 
V.S. . as Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice WADSWORTH. ? 


Manickam Chettiar . . «+ Appellant® 
V. 
Ramaswami Chettiar and anothér l .. Respondents. 


Civil Procedure Code (V of 1988), section 48—Application to transfer decree to another Court for execution 
within the twelve years period figed by section 48—Order transferring decree passed after expiry of such period—Exe- 
cution petition presented to transferee Court in the meanwhile and within the period fixed by section 48—Barred 
under section 48——‘ Fraud or force’ in sub-section 2 (a) of section 48—Meaning of judicial constraint imposed 
by a stay order, not covered by the words— Madras Agriculturists’ Relief Act (IV of 1938), sections 19 and 20 
—Amendment of the decree*under section 19—Does not afford a fresh starting point for purposes of the twelve years 
rule under section 48, Civil Procedure Code—Order for stay under section 20—Period of stay, if can be excludled 
under section 15, Limitation Act. , 

A decree was obtained on the 18th March, 1930. On the 17th April, 1941, the i 2 
debtor obtained ‘a stay under section 20 of the Madras Aricia Relieb Act ae in ee 
proceedings under section 19 of that Act, the decree was scaled down. On the 16th March 1942 
i.e., two days prior to the expiry of the period fixed in section 48, Civil Procedure Code, the decree- 
holder applied to the Court which passed the decree for transfer of the decree to the Court of M 
for execution. This application was ordered on the goth March, 1942, i.e., after the expiry of the 
12 years period fixed in section 48 and the records were received by the Court of AM, somefime 


~ later on the 28th March, 1942. But the decree-holder haq in the meanwhile filed an execytion 


petition in the Court of M on the 18th March, 1942, in anticipation of the transfer of the decree. 
It was contended that the execution petition was not barred under section 48, Civil Procedure Code 
that the amendment of the decree under the Madras Agriculturists’ Relief Act furnished a fresh starting 
point of limitation and that the period of stay under that Act could be excluded under section 15, 


Limitation Act. 
Held, that during the pendency of the transfer application, the only.Court which had juris- 


diction to execute the decree was the trial Court. Jurisdiction passed “to the transferee Court only 
by the order of transfer and such an order does not date back to the date of the application 
Presentation of the execution petition to the Court of M whith had no jatrisdiction to receive if was 
nota presentation at all and the presentation.could not be deemed to have taken place before the 
date when the executing Couré acquired jurisdiction to receive the petition, 

The execution petition to the Court of M could not be regarded as a continuation of the transfer 
application in the trial Court because it was clearly @ fresh proceeding praying for different reliefs, 

The amendment of the decree under the prqyisions of the M&dras Agricultugists’ Relief Act 
does not give a fresh starting point for the purpose of#the twelve years rule under section 48, ‘Civil 

e 


Procedure Code. 

The words ‘ fraud or force’ in sub-section 2 (a) of section 48 contemplate some act of violence 
or deceit at the instance of an interested party whereby the decree-holder is prevented from executing 
his decree and would not cover the judicial constraint imposed by the order of stay under section 20 

, 


Madras Agriculturists’ Relief Act. é 
The perfod, of stay under the Madras Agriculturists’ Relief Act cannot be excluded under sec- 


tion 15, Limitation Act, for the purpose of calculating the twelve years term under section 48, Civil 
Procédure Code.. . 

The petition in the circumstances was barred under section 48, Civil Procedute Code. 

Appeal against the order of the Court of the Subordixate Judge, Mayavaram 
in A. S. No. 91 of 1942, preferred against’ the order of the Court of the District 
Munsiff of Mayavaram dated 17th Auguste 1942, and made in the unfled E. P., 
S. C. No. 368 of 1930 on the file of the Court of Small Causes, Kumbakonam. 

D. Ramaswami Aiyangar for Appellant. e Š 

„K. S. Sankara Aiyar for Respondents. 

The Court delivered the following 

Juvcmenr.—The appellant obtained a decree on the 18th March, 1930, for 
a sum of Rs. 821. On the 17th April, 1941, the debtor obtained a stay under 
séction 20 of Madras Act IV of 1938 ant in subsequent proceedings under section 19 
of that Act, the decree was scaled down to an amount of Rs. 307. On the 16th 
March, 1942, i.e., two days befoye the expiry of the twelve years period fixed in 
section 48 of the Civil Procedure Code, the appellant applied to the decree Court 
that is to say, the Court of the Subordinate Judge of Kumbakomam, for the transfer 
of the tlecree to the Court of the District Munsiff of Mayavaram for execution. This 
applieation was eventually ordered on the goth March, 4942, te., after’ the twelve 
years period had expired. Meanwhile, however, the appellant, in anticipation 
A en nr aa EEN 
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of this transfer order, had filed the present execution petition in the Court of the 
District Munsiff of Mayavaram on the 18th March, 1942. The papers were actually 
received at Mayavaram on the 28th March, arid the petition was dismissed as being 
barred under section*48 of the Civil Procedure Code. The correctness of this order 
is now under consideration. ° 

The appellant has raised a number of contentions., Firstly, he contends that 
the execution petition filed at Mayavaram on the 18th March, 1942, must be 
treated as having been presented on that date even though the decree had not yet 
been transferred to Mayavaram for execution, so that it cannot be said to be a fresh 
application presented atter the expiration of twelve years from the date of the decree. 
The argument is that the section does not say “ validly presented ” or “ presented 
to the proper Court.” It seems to me that some such qualification must be implicit 
in the language and that it is impossible to contend that the presentation ina 
Court which has nê jurisdiction is presentation at all. It is unthinkable.that the 
decree-holder should be able to keep his decree alive by presentation of an execution 
petition in any Court regardless of its jurisdiction to execute the decree. I must 
nold that the mere handing in of this execution petition to a Court which had no 
jurisdiction to receive it, was not a presentation and that the presentation of the 
petition cannot be deemed to Mave taken place before the date when the execu- 
ting Gourt had jurisdiction to, receive it. 

That the date of the order of transfer is the date with effect from which the 
transferee Court has jurisdiction has been held in Ademma v. Venkatasubbayya?. 
It is suggested that the order of transfer must date back to the date of the appli- 
cation for transfer, so that the transferee Court would have jurisdiction even before 
‘the transfer was ordered. The cgntention is that it is a general rule of procedure 
that all judicial orders @ate back to the date of the initiation of proceedings. I am 
not aware of any such general rule. No doubt there are many classes of proceedings 
in which the final order is deemed to take effect from the date of the initiation of the 
proceedings ; but when we are dealing with a question of jurisdiction, it seems to me 
that jurisdiction cannot bt in abeyancegas jt would be if its eventual exercise was 
to depend retrospectively upon somé future order. During the pendency of the 
transfer application, I consider that the only Court which had jurisdiction to .exe- 
cute the decree was the trial Court. Jurisdiction passed to the transferee Court 

*by the order of transfer and there is no basis for holding that this order dates back 
to the date of the application. e a 

It is next argued that the ameydment of the decree under section 19 of Madras 
Act IV of 1938 gives a’fresh starting point not merely under Article 182 of the 
Lifnitation Act, but also for the purpose af section 48 of the Civil Procedure Code. 
This argument is reinfarced by two rather conflicting lines of judicial reasoning. 
There is the decision of Horwill, J. in Panya Fagannadham v. Andhavarappu Venkata- 
panna*, whereeit Was held that for the,purpose of continuing a pending execution 
petition, the decree amended under section 19 is the same decree and not a different 
decree ; whereas in Vikkara Vellogi v. Bankalath Avarankutti®, the Bench dealing 
with the question of the appealability of a decree amended under sections 15 and 19 
of Matiras Act IV of 1938, emphasised the difference in the mode. of calculation 
of the amount payable under the decree and held that for purposes of appeal, the 
amended decree must be regarded as a fresh decree. It seems to me apparent 
that the decree as amended under section age6f Madras Act IV of 1938 may be 
tegarded in one sense as the same decree and in another sense as a fresh decree. 
But the question of the application of section 48 to an amended decree is covered 
by the decision of the Full Bench in Ramachandra ‘Rao v. Parasuraniayya*, where it is 

“pointed out that inasmuch as Article «182 of the Limitation Act providing a fresh 
starting point of limitation from the date of the amendment of the decree is subject 
to the provisions of section 48 of the Civil Procedure Code, there can be no, exe- 


“1. (1933) 65 M.L.J. 137: L.L.R.56 Mad. 692. 4. (1940) 1 M.L.J. 235: ILL.R. (1940) Mad,. 
2. ee 2 M.L.J. 358. 349 (F.B.). ° 
ME (1942 % M.L. J. 237. n j 
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cution of a decree governed by section 48 when twelve years have passed from the 
date of the decree, whether amended or not. It is true that the Full Bench was 
concerned with an amendment madeeunder section 152 of the Civil Procedure Code. 
But I can see no reason for applying a different rule to the case of an amendment 
made under section 19 of Madras Act IV of 1938. The decisions of this Court 
regarding the right of appeal-against a decree as amended under the Civil Procedure 
Code have:been relied on for the view that a decree as amended under section 19 
of Madras Act IV of 1938 is separately appealable. Though no doubt the amend- 
ment under section 19 is frequently much more drastic than an amendment under 
section 152 of the Civil Procedure Code, it is for purposes of execution still the same 
decree as is shown by the provisions of section 1g itself, whereunder if the scaling 
down process wipes out the whole of the debt, the Court has to record satisfaction 
of*the original decree and undoubtedly all payments made to the original decree 
are taken into considerdtion in the process of amerfdment. e] am therefore of 
opinion that the decision in Ramachandra Rao v. Parasuramayya* governs the present 
case and that the amendment of the decree does not give a fresh starting point for 
the purpose of the twelve years rule under section 48 of the Civil Procedure Code. 
The third argument is one which need not be considered at length. The 
contention is that the words “ fraud or force ” in sub-section 2 (a) of section 48 of 
the Civil Procedure Code would cover the judicjal constraint imposed by -the 
passing of the stay order. It seems to me‘manifest that this would be doing violence 
to the plain English of the section and that the words “ fraud or force ” contemplate 
some act of violence or deceit at the instance of an interested party, whereby the 
decree-holder is prevented from executing his decree ard do not contemplate a 
mere judicial order restraining that execution., ° i 
Fourthly, it is contended that the execution petition if the Mayavaram Court 
can be regarded as a continuation of the transfer application in the Kumbakonam 
Court. This argument is reinforced by calling attention to the fact that the appli- 
cation to the Kumbakonam Court is draffed as an execution petition and not as a 
mere application. It seems to me toymalke no differende whether the petition to 
the Kumbakonam Court is called an executién petition on js called an application 
for transfer. In fact the relief sought was of negessity only a transfer of the papers 


| 


to the Mayavaram Court, so that an execution petition could be filed there and ° 


the actual execution petition in the Mayavaram Court seeking to recover the decreee 
amount by the attachment of particular properties is clearly a fresh proceeding 
which canriot be treated as a continuation of the merely ancillary proceeding in the 
trial.Court. The decision in WNilmony Singh Deo v. Biressur Banerjee*, is authority 
for this view. N Í e . 

Lastly it is contended that under section 15 of the Limitation Act the period 
of the stay under Madras Act IV of 1938 edn be excluded for the purpose of cal- 
culating the twelve years term under secgion 48 of the Civil ‘Précedyre Code. 
This contention is negatived by the decision in S ubbarayan v. Naturajan*®, which has 
been followed by another Bench of this Court ing Landavamurtht v. Durgamba.4 No 
doubt the reasoning of one of the learned Judges in the former case has been criticised 
by the Bench which decided Kalyanasundaram*Pillai v. Vaidhilingam Vanniar®,-and a 
different view has been taken by a Full Bench of the Allahabad High Court in 
Drigpal Singh v. Panchom' S ingh®. I am however bound by the decision in Subbarayan 
v. Natarajan®, and must hold that theeperiod for which the stay continued cannot be 
excluded in calculating the twelve years period under section 48 of the Civil 
Procedure Code. ° 

In the result; therefore, the "appeal fails dnd is dismissed with costs. Leave 





refused. è : 
V.S. —___-- ° Appeal dismissed. 
. 6 
I. (1940) 1 M.L.J.235: I.L.R. 1940 Mad. 785. ° 
349 (F.B.). 4. ASI.R. 1928 Mad. 1154. . 
2. I.L.R. (1889) 16 Cal. 744. 5. I.L.R. (1939) Mad. 611. 
°” 3. (1922) 48 Ņ.L.J. 168: 1.L.R. 45 Mad. 6. I.L.R. (1939) All. 647 (E.R). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. JUSTIGE BELL. ' 
A. T. Ponnappa Chettiar and others ; Petitioners* — 
v 


Bodappa Chettiar and others : Respondents. 
Partnership Act (IX 0 1932), section 69 (2)—Unregistered partnership—Dissolution—Suit by former 
partner for recovery of ieee barred. 9 ? i i 


To permit an unregistered partnership to dissolve and one of the former partners to recover 
debts due to it would be to defeat the object of section 6g (2) of the, Partnership Act. i 


- Accordingly where an unregistered partnership was alleged to be dissolved and one of the former 
partners sued the defendants to recover debts due to the original firm claiming that under the terms 
of the dissolution he was entitled to sue for outstandings due to the partnership, 


cP „Held, that the suit was barred as registration of the firm was a condition precédent to the-r®&ht 
to institute the suit, e i 


Ponnuchami v. Muthusami, (1941) 2 M.L.J. 968, followed. 
Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsiff, Vellore, 
nS. C. S. No. 389 of 1943. 
. T. R. Arunachalam. for Petstioners. 
. Respondent not represented. 


The Court delivered the following ` 


JuDGMENT.—The petitioners were defendants 1, 2 and 4 in a suit brought 
against them and the other members of their family by one Bodappa Chettiar 
for the price of goods sold and delivered to the defendants by an unregistered firm 
of which the plaintiff and one Jayarama Chetti were or had been partners. ‘The 
goods were sold and deRvered between 16th September, 1939, and 29th April, 1943. 
The defendants appeared and took the objection among thers that the suit being 
one to recover a debt dué to the partnership, was not maintainable under section 69 
of the Partnership Act. Bodappa Chettiar promptly applied to the District Munsiff 
for leave to amend his plaint by statinge thag the said partnership had in fact been 
dissolved on 7th July,.¢941, and that, under the terms of the dissolution he had 
become entitled to sue for outstandings due to the partnership. This amendment 
was allowed. ‘The objection was again raised at the trial and was overruled by the 
District Munsiff on the ground that as the suit was, in effect, one by a plaintiff 
who had become entitled’under the deed of dissolution to sue, it was not affected 
by the prohibition of sub-section (2) of section 69 of the Partnership ‘Act. 


There is no question that the partnership was never registered. In my opinion, 
The District Munsiff was wrong. -The suit as instituted was for the récovery of a 
debt due to an unregistered partnerghip and was therefore barred. The section 
has been strictly interpreted and it was held in Ponnuchami v. Muthusami1 that the 
registration of a "firm is a condition pxecederft to the right to institute the suit and 
that the Court Mas no jurisdiction to proceed with the trial when the condition 
precedent has not been fulfilled. ln my view, to permit an unregistered partnership 
to dissolve and one of the former partners to be able to recover debts due to the 
partnérship would be tô defeat the object of the section. There would be nothing 
then to prevent urfscrupulous persons from setting up any unregistered partnership 
“and periodically bringing about dissolution in order that moneys which were due 
to them, might be recovered! and then settng*up the partnership once more. In 
‘my opinion this suit should have been dismissed. 

This petition is therefore allowed with costs. It is unfortunate that no one 
appears for the respondents but this point was the principal one set out in the written 
statement and argu¢d on behalf of the defendants in the lower Court and the petition 








is therefore allowed with costs here and below., ° : 
K. G.° à —— Petition allowed. 
: * C. R. P. No. 369 of 1944. i 27th October, 1944. 


t (1941) 2 M.L.J.°968. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LIONEL Leacn, Chief Justice AND Mr. JUSTICE 
LaxksHMANA Rao. A 


Pazhaveettil Chekkara Kunhi Kahnan ... Appellani* 


U. A 
Elamankandi Kinattumkara -Chappan .. Respondent. 


a a for security for costs—Case printed—Appeal ready for hearing—Security not to be 
ordered. . 


Promptness is the essence of an application for security for costs. 
Where long after the records in the appeal to the High Court had been printed and the case 
itself had appeared in the rough list, the decree-holder applied for an order for security for costs, 


Held, that in the circumstances no order for security for costs can be granted. 
° Appeal under Clause 15 of the Letters Patent against the order of Happell, J. 

dated goth August, 1944 and made in C. M. P. No. 2978 of 1944— petition praying 
that in the circumstances stated in the affidavit filed therewith the High Court 
will be pleased to issue an order calling upon the respondent therein, appellant 
in Appeal No. 119 of 1943 preferred to the High Court against the decree of the 
Court of the Subordinate Judge, Tellicherry, inO. S. No. 13 of 1942 to furnish 
security for the costs of the petitioner (the first respondent in the said appeal) in 
the lower Court as well as the costs of the appeal in the High Court in the sum of 
Rs. 1,000. nS j ; : 

K. Kuttikrishna Menon and A. Atchuthan Nambiar for Appellant. — 

S. Venkatachala Sastri for Respondentt. 

The Judgment of the Court was delivered by _ 4 NGA 

The Chief Justice.—This is an appeal from an order of Happell,.J., directing 
that the appellant should furnish security for the césts of the respondent in Appeal 
No. 119 of 1943 of this Court. The appellant’s complaint is that the application for 
security for costs was made at a very late stage and on the accepted principle that 
promptness is the essence of such an app¥tcation, the learned Judge should have 
refused it. We consider that this argumeny is well founded. S i 

The appeal was filed on the 22nd Februhry, 1943, and was admitted oh the 
18th March, 1943. The respondent was served,in due course. The application 
for an order for security for costs was filed on the 25th July, 1944, by which time 


4 


the record had been printed and the case had appeared in the rough list, which , 


meant that all costs in connection with the printing of the record had been incurred. 

The learned Judge, in passing the order fgr security for costs had regard to 
what had happened in an application made by the respondent for the execution 
of the costs awarded to him in the trial Court. This application was filed in the 
month of October, 1943. The judgment-debtor contended that he was possessed 
of no means. His statement was disbeliovtd and the Subordinate Judge who 
heard the application for execution held that he had sufficient money to pay off 
the amount due to the decree-holder. Accordingly: he directedsa warrant to be 
issued for the arrest of the judgment-debtor. „It was nôt executed because he 
could not be found and on the 1oth January, 1944, the Subordinate Judge dismissed 
the application for execution. ° . i ~ O 

If the decree-holder had then applied to this Court for an order for security 
for costs, he would undoubtedly have got it and rightly so, but he did not apply, 
until six months later. The Courtaclpsed for the Long Vacation at the end o 
April, 1944, and the decree-holder had ample time in which to make the appli- 
cation before the vacation commenced. He took no steps untilethe case was ready 
for hearing. In these circumstances weconsidtr that heis precluded from getting 
an order for security for costs. He has oly himself to blame for the present.» 
situation. p ° 

The appeal must be alloweå with costs here and before Happell, J. . 

„C. À Appeal allowed. 








* L, P, A, No. 46 of 1944. . 11th October, 1944. 
ee z ee 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


; PRESENT :—MR. Justice HAPPELL. 
Chellakani Sahib and another 6 ..  Petitioners* 


Madras Gaming Act (II of 1930), section g—Gist of offence under—‘ Common gaming house ”—What 
constitutes—Presumption that place was used as common gaming house from presence of cards, dice, etc.—When 
arises. s 


For an offence under section 9 of the Madras Gaming Act to be comvleted the accused persons 
must have been found gaming or present for the purpose of gaming in a “ common gaming house”; 
and for a room, to be a “common gaming house” within the meaning of section 3 
the cards, dice ‘or other instruments of gaming must be kept or used for the profit or 
gain of the person owning or occupying the room and in the absence of evidence as to that the accused 
persons cannot be convicted. A presumption that the place was used as a,common gaming house 
may be drawn from the presence of the cards, dice or other instruments of gaming at the place, only 
where a warrant had been issued under section 5 of the Act by a Magistrate who has reason to believe 
that the place was used as a common gaming house. s 


Petition under sections 435 and 439 of the Code of Griminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the first Class Bench of Magistrates of Kokirakulam in B. C. No. 3014 of 1943. 

A. S. Sivakaminathan for Petitioners. 

, The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 
` OrvER.—The petitioner has been convicted of an offence under section 9 
of the Madras Gaming Act and sentenced to a fine of Rs. 10 and to seven days’ 
simple imprisonment in default of payment. 

In my opinion the conviction cannot be sustained. It may be conceded 
that the petitioner was found with others playing cards for money in a room belonging 
to a dancing girl. For an offence under section 9 to be completed, however, the 
accused person must haye been found gaming or present-for the purpose of gaming 
in 4 common gaming house and for a room to be a common gaming house within 
the meaning of section 3 of the Madras Gaming Act, the cards, dice or other instru- 
ments of gaming must be kept or used fer the profit or gain of the person owning 
or occupying the room. Section 6 provides that if a warrant has been issued under 
section 5, the cards, dice or other instgurfent& of gaming found at the place shall be 
evidence that such plat® is used asa common gaming house. Inthe present case, 
the Bench Magistrates do not seem to have drawn the presumption referred to 
in section 6. After referring to an argument stressed for the defence that the Sub- 

*Magistrate did not issue a separate warrant under section 5 of the Gaming Act, 
they say that no doubt that is true, but then go on to say that, in consideration 
of the specific evidence of P. Ws. reto 3 and the evidence of P. W. 4, it was clearly 
established that the house was a common gaming house. In my opinion the ‘evi- 
dence of the witnesses does not establish that the room was a common gaming 
house since in the absertce of the presumption under section 6 the evidence does 
not prove that the instruments of gaming were being kept for the profit or gain 
of the person ovning the room. Moreover, it stems to me clear that the Magistrates, 
although I do not’agree.with their appreciation of the evidence, were right in not 

- relying on the presumption that in appropriate circumstances may be drawn under 
section 6. All that the Sub-Magistrate has done in this case, as appears from Ex. A 
is to write “ permitted ’ on the side of an application for permission: to search the 
premises concerned*in this case by the Sub-Inspector of Police. Under section 5, 
fhe Magistrate must have reason to believe that a place is used as a gaming house 

before the warrant referred to in section 5 is isifed ; and Ex. A affords no guarantee 
that in the present case the Magistrate applied his mind to the question and so 
had reason to believe that a warrant should be igsued. 


. The conviction is therefore set aside and the appeal is allowed. The fine, 
if paid, will be refunded. 
K.S. e Appeal alowed. 


** [END or VOL. 1944—IT.] 


* Cri. R. C. No. 571 of 1944. 6th October, 1944. 
(Cr. R. P. No. 543 of 1944). l a. 
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GENERAL INDEX. 


ARBITRATION—Parties to appeal ap- 
pointing arbitrator “for settlement of all our 
disputes” and asking Court to refer the case 
to arbitration—Scope of reference—Arbi- 
trator could deal with whole dispute 

(PCF aaae 

ARBITRATION ACT’ (X OF 1940) — 
Appellate award declared to be a nullity— 
Original award cannot be deemed to be 
merged in appellate award—Remand to arbi- 
trators—Procedure—Arbitration Act (1940), 
S9 16—Scope—Reference not to individuals 
but to a boarfd—How far members of the 
board must act together se 7 

AWARD—Suit on—Award unregistered 
though registrable under S. 17 of the Re- 
gistration Act—-Award not a contract—S. 
30, Specific Relief Act, not applicable. 316 


BENGAL NON-AGRICULTURAL TE- 
NANCY (TEMPORARY PROVISIONS) 
ACT (IX OF 1940), S. 3 and C. P.’C 
S. 4 (1) and O. 21, r. 
S. 3 of the Bengal Act CE Ce). 2367 
CARRIAGE BY SEA—“General average 
contribution”—Applicability of principle. 340 


CEYLON ORDINANCE (XXI OF 1844), 
Ss. 1 and 4—Cannot confer power to Muslim 
to dispose of by will whole of his immov- 
ables in British India K .. 365 

CIVIL PROCEDURE CODE (V OF 
1908), S. 11, Expl. VI—Scope—Suit by cre- 
ditor under O. 21, r. 63 against claim order 
—If representative suit—If operates as c¥n- 
structive res judicata in execution proceed- 
ings by another creditor .. 362 
S. 24—High Court remanding suit 
expressly to District Court—District Court 
transferring the same to Sub-Court—District 
Court has jurisdiction to transfer .. Ot 


S. 35-A—Power to order compensa- 
tory costs against person instigating 
suit and stipporting the plaintiff 

Ss. 39, 42 and O. 21, r. 10~—Mortgage 
decree—Transfer to another Court for exe- 


cution—Power to sell within jurisdictiog of 
trial Court 2 














. 4/—Decree-holder assigning his 
decree—Execution application by assignee— 
Decree-holder cannot appeal against order 
thereon sc O20 


S. 47 and O. 21, r. 90—Sale in exe- 
cution—Appellant administrator of estate of 
third party and in that capacity judgment- 
debtor in suit—Property sold held by ppel- 
lant also as receiver in another suit—No 
leave of Court taken for holding sale—Peti- 
tion by appellant to set aside salee-Petition 
dismissed, the order of Court calling upon 
the appellant to give security in cash or 
immovable property not being obeyed—Vali- 





dity of sale .. 205 
—+—S. 48, sub-S. (2-A)—Fraud or Korce 
—Judicial constraint imposed by stay order 
not covered by words ~. 405 

S; eR (c)—House occupied by 
agriculturist—Exemption from attachment 





24—Validity of 


"affecting judgment of party 


the 
369 


C. P. CODE (V OE 1908)—Contd. 


not claimed prior to sale in execution—Bar 
of constructive res judicata applies—Scope 
“a oo of the protection under S. 60 
{c si 
b S. 66—Sale-deed actually executed 
reiterating earlier agreement by purchaser in 
court-auction—Sale not affected by S. 66 of 
the Code se 
S. 80—Provisions mandatory—Notice 
to Government—Suit against survey officer’s 
decision—Compliance with section essen- 
tial e e se 65 
S. 105—Scope—Suit for redemption 
of kanom—Interlocutory application by de- 
fendant, for renewal of kanom—aA pplication 
dismissed due to non-deposit of renewal fee, 
etc.—No appeal preferréd against the order— 
Redemption suit decreed—Contention on ap- 
peal therefrom questioning correctness of 
order on jnterlocutory petition—Matter could 
be gone into in the appeal . .. 202 
——S. 110—Second paragraph—Suit by 
assignee of purchaser of a share of joint 
family property for, partition—Claim nega- 
tived as barred by limitation—A ppeal—Does 
not involve question respecting whole of the 
joint family progerty—Privy Council’ prac- 
tice—Special leave—Reservation of liberty to 
respondent to object to granting of leave at 
the time of hearing—Separate petition to res- 
sind leave, not necessary, (P.C.) .. 218 
S. ll5eand O. 47, tT- I—Mistake 
and nét deci- 
sion of Court—@ourt has no jurisdiction - to 
review * .. 107 
Ss. 144 and 151—Restitution—Execu- 
tion of decree—Ratedble distribution of sume 
deposited—Suit by third party—Attaching 
creditor giving up rights under prior execu- 
tion-gApplication to recover monies rateably 
distributed—Maihtainability—Regular suit as 
proper remedy A: 
-S5. 151, O. 41, r. 21—Application for 
egcusing delay iff setting aside an er parte 
“decree passed in appeal—Limitation Act (IX. 
gf 1908), S. 5 and Art? 169—S 5 not ap- 
plicable to applications eunder O. 41, r. 21, 
CoP C- Á ig LAL 
——*-0. 9,@. 9 and S. 141—Not applicable 
to dismissal of revision application: under 
Village Courts Act, S.e73 for default .. 390 
———O. 16, r. 14 €ourt’s power to exa- 
mine witness suo motu—Discretionary . 
CPC. a 
——O. 21, rr. 2 and 95—Scope and appli- 
cability of r. 2—Agreement subsequent to 
confirmation of sale ib can be pleaded in bar 
of delivery under r. 95 .. 303 
O. 21, r. 2 (3)—Prohibition against 
fecognition of wuncergified payments or ad- 
justment—Applicability to cases of ful] as 
well as partial discharge of decree °. 336 
O. 21, #11 (2)—Application not veri- 
fied—I® not:in accordance with law .. 244 
O. 21, r. 66—Notice that sale procla- 
mation would be settled—Substjtuted service 
—Does not amount to clear notice that valf 
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_. COMPANY—Liquidation—Claim by a firm 
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C. P. CODE (V OF 1908)—Contd. 


dity of execution was in question—Cannot 
operate as estoppel or res judicata .. 114 
21, r. 89—Proper deposit under— 
Sale of properties in different lots—Appli- 
cant interested in one lot only—Deposit of 
sale price of that lot only and also the 5 per 
cent. -thereon—Not sufficient compliance with 
the provisions of O. 21, r. 89—Auction pur- 
chaser can object to inadequacy of deposit 
though decree-holder may not object .. 124 
O. 21, rr. 90 and 69—Sale from day 
tæ day till appointed closing day—Agree- 
ment between parties to have sale continued 
for a week after such closing date—Order of 
executing Court contgiuing sale made after 
the closing date originally fixed—Sale held 
on the agreed closing date, neither illegal 
nor irregular PC Jaa 392 
— 0, 33, r. 8—Application for leave to 
sue’ as pauper allowed and numbered as 
plaint—Objection that suit was bgyond pe- 
cuniary jurisdiction of Court and return of 
plaift--Re-presentation deleting one claim, to 
‘bring suit within jurisdiction—Plaint not 
entertainable without fresh permission to sue 
as pauper on a proper application 258 
34, r. 13—Appeal by alienee of hy- 
potheca impleaded as defendant—Personal 
decree for cos#s against—If can be passed 

. ` © (F.B.) à 178 


O. 41, r. 14—Applicability .. 338 
— 0, 45, rr. 1 to 5—Separate appeals b¥ 
plaintiffs and defendants seeking different re- 
liefs on different grounds—Plaintiff's appeal 
allowed and défendant’s dismissed—Appeal toe 
Privy Council by defendané—Application for 
leave and grounds referring only to ques- 
tions involved in plaintiff's appeal to" lower 
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.court—Defendant cannot raise before Privy 


C.) .» 399 


peal 

COMPANIES ACT (VII OF 1913), S. 
244-A and Madras High Court (Company ) 
66—Cheque in the name of Official 


Council questions involved mee own ap- 


Liquidator as_such paid to him over the 
counter by drawee’s  bawk—Misappropri- 


tion, by liquidator—Bank’s liability—Ban 
not protected be $. 85, Negotiable Instru- 
ments Act ° - 


S. 281—Managing @irector indulging 
in differences on the stock exchange—L8ss to 
company—Managing director as well as 
other ordinary directors liable for the loss— 
Borrowings by the mamaging director for his 
dwn purposes—Fraud—Liability of other 
directors as 





for moneys lent to one of the managing 
directors of the company Managing direc- 
tor authorized to borrow from that firm and 
invest in shares—Co-managing director heagl 
of the lending firm afd the borrowing ma- 
naging director, its Madras agent—Moneys 
actually lent to company—Gampling in differ- 
ences and embezzlement by managing direc- 
tor—His knowledge of the fraud not know- 
ledge of the company or firm—Company lia- 
hle for the borrowings we A 


le 

285 
h 

85 


INDEX. 


CONTRACT—Agency — Introduction of 
prospective buyer resulting in contract for 
supply of goods—Undertaking to pay com- 
mission*of fixed amount “after conclusion of 
the business’—No right to the amount un- 
less contract is completed by acceptance of 
and payment’ for the goods .. 122 
Settlement contract—No need for de- 
livery or tender of*delivery of goods—Pay- 
ment of differences in prices alone to he 


made ‘ a 
CONTRACT ACT (JX OF 1872), S. 16— 
Wife executing mortgage for husband’s debt 
—Presumption of execution under influence 
of husband—When justifiable — Mortgage 
of husband—When justifiable. (P.C.) .. 350 
S. 23—Bond by debtor to work on 
crecitor’s farm in lieu of interest and on de- 
fault to pay interest—Not a slavery sare 

ners! 

S. 29—Applicability—Agreement to 
pay certain sum “after deductions as would 
be agreed upon’—Vagueness—Unenforce- 
ability—Effect of acknowledgment on woe 


Ss. 64, 73 and 74—Written agreement 
to sell and buy with conditions regarding 
forfeiture of earnest money, mode of pay- 
ment of the remaining sale price, and ven- 
dor’s right in default—Whether vendor can 
enforce his rights when the purchaser has 
defaulted .. 74 
CO-SHARERS*—-Hindu joint family—Al- 
leged partition—Deed being inadmissible for 
want of registration—Suit by one co-sharer 
against another for trespass—Maintainabili- 
ty—Suit for general partition as proper re- 
medy—Proof of partition by other evidence 
—Permissibility (F.B.) .. 164 
COSTS—Application for security for—Case 
printed and appeal ready for hearing—Se- 
curity not to be ordered ; .. 407 
COURT FEES ACT (VII OF 1870), S. 

7 (iv) (a)—Suit for declaration that a 
compromise decree passed. in a prior suit was 
mot binding on the plaintiffs—Reliefs esti- 
mated at Rupees two lakhs—dd valorem 
court-fee to be paid suo Wo 
—e—S, 35—(Madras) Notification of 17th 
May 1943 (G. O. No. 5791), reducing 
court-fee chargeable in a suit for possession 
or joint possession between trustees or by 
trustees against ex-trustees—Not applicable 
to suit between rival claimants to trusteeshtp 
.. 383 











‘tation 





COURT OF WARDS—Powers of—Grant 
of lae of forest area—Stipulation for rent 
on basis of receipts—Provision for revision 
of rent—Validity of lease—Property partly 
within Agency Tracts and partly outside— 
Deed if*Compulsorily registrable—Registra- 
tion Act (XVI of 1908), Ss. 17 and 49— 
Date of commencement of lease—Effect of 
S, 110, Transfer of Property Act (IV of 
1882)—Uncertainty as to date or amount of 
rentt—Madras Court of Wards Act .° 131 

CRIMINAL PROCEDURE CODE (V 
OF 1898), Ss. 112, 114 and 117 ($)—Scope— 
Appearance of counterpetitiqners—Procedure 


GENERAL INDEX. 


CR. P. CODE (V OF 1898)—Conitd. 

—Taking of preliminary bonds—Order re- 
garding custody . 0 120 
Ss. 144, 195, 436 and 530—Camplaint 
by Sub-Magistrate against petitioners for an 
offence punishable under S. 188, I.e P. C. 
on the ground of violation of -order passed 
by Sub-Magistrate under S. 144—Order not 





to prevent breach of peace but to preserve: 


evidence—Joint Magistrate’s order holding 
Sub-Magistrate’s order to be without juris- 
diction and directing withdrawal of com- 
plaint—Order directiig withdrawal set aside 
in revision by District Magistrate—Order of 
District Magistrate incompetent .. 208 
S. 146—Order under—Validity—Mat- 
ter covered by decision of Civil Court. 41 
S. 164--Statement under—Copy of 
statement not furnished to cross-examining 
counsel—Duty of Court to grant such a 
statement .. 306 
S. 176—Statements recorded under— 
Copies could be granted .. 292 
195 (1)—Scope—Amin making 

false return on execution process—Offence 
under S. 193 as well as under S. 167, I. P. 
C.—Complaint by Court—Necessity for— 
Cannot be avoided by making complaint for 
offence under S. 167, I. P. C.—Distinction 
between Ss. 167 and 193 se 157 
Ss. 195 (1) (c) and 476—Guardian 
of minor using false document—Not a party 
within the meaning of Se 195 (1) (c)— 
Order under S. 476, directing complaint to 
be filed—Propriety—Proper course .. 141 
Ss. 367 (2) 408 and 413—Scope. 192 
S. 488—Application by wife for main- 
tenance—Refusal — Grounds — Absence of 
neglect or cruelty—Fact of husband’s mar- 
rying a second wife—Offer to take back 
first wife pe Coe 
S. 517—Cannot be invoked for confis- 
cating chillies exported in contravention of 
prohjbitory order under Defence of India 
Rules sa .. 229 
CRIMINAL TRIAL—Appeal — Counsel 
assigned by Government on behalf of accus- 
ed person who was poor—Inability of coun- 
sel without any default on his part to regch 
Court in time—Refusal to adjourn and dis- 
posal of appeal in absence oF oe 


priety C.) .. 252 
- Arrest of accused person—Necessity 
































for evidence of. when and where and the 
circumstances in which the arrest was 
made .. 101 


Committal—Legality—Conviction e for 
theft—Subsequent committal to sessions oh 
the ground of accused being an old offender 
is irregular .. 40 
Evidence of Accused agains®™ whom 
case was withdrawn—Sufficiency as corrobo- 
ration evidence of approver to sustain con- 
viction * ete 
DECREE—Compromise decree—Construc- 
tion—Simple money decree—Default clause 
—Application for taking possession of im- 
emovable property—Execution proceeding— 
‘Maintainability® e .. 25 
1944-[1—C 
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DECREE—Contd. 

Ex parte—Appeal against decree dis- 
missed—Application in trial Court before 
appeal was heard to set aside cr parte de- 
crec—Trial Court has jurisdiction to set 
aside the decree .. 261 
Modes of attack—Direct and collateral 
—Distinction—Preliminary decree in suit 
tlaiming partition by virtue of the Hindu 
Women’s Rights to Property Act—Declara- 
tion of share in agricultural lands also—No 
appeal—Subsequent decision of Federal 
Court declaring the Act not applicable to 
agricultural lands—Objection raised to in- 
clusion of such properties in the Commis- 
sioner's scheme for division—Collateral at- 
tack of the preliminary® decree could not suc- 
ceed es 67 
DEED—Construction—Indemnity to make 
good any loss arising in the realisation 
of moneys due under certain mortgage deeds 
and promissory notes—Passing of the Mad- 
ras (Act®IV of 1938)—Scaling down . of 
amounts—Whether indemnity covers loss 
occasioned* by—Kalan—Meaning of “.. 37] 


DEFENCE OF INDIA ACT AND 
RULES (1939), S. 2 (5) and r. 81 (2)— 
Order by Provincial Government prohibiting 
the export of paddy or rice from Madras 
Province except under certajn conditions— 
Subseqtient delegagion of its powers to Dis- 
trict Magistrates—Notification by District 
Magistrate prohibiting the export of paddy 
or rice outside the district? limits—Violation 











“of notification by the accused—Whether 
prosecution is legal 49 
—e—Rr. 2 and 97—Plaintiff, a fortigner, 


suing by power of attorney holder in British 
Indiane Court—Overrunning of plaintiff's 
territory by enemy after dismissal of suit— 
Effect—Appeal by either plaintiff or power 
of attorney holder—Not competent 2093 
39 (2)—Occupation—Meaning— 
Prejudicial literature found in room shared 
by accused and his undivided elder brother— 
Prosecution for unlawful possession of sch 
literature—Burden of proving innocence is 
onethe accused tĦough he was not in sole 
“occupation” of the premises .. 150 
—o—_R, 75-A—Requisitionin’ of movable 
property (paddy) py grafns purchase officer 
—Valigity .. 391 


6 
———R. 81 (4)—Collector’s Notification 
directing licensee to issye receipts amd to 
exhibit list of maximum prices of kerosene 
fixed—No notice board indicating prices, etc.e 
by retail dealer—lf offence—“Licensee” re- 
fers to wholesale dealers only . 154 
R. 81 (4)—-Food Grains Control Order’ 
(1942)—Breach of coadition in licence— 
Offense 299 











R. 81 (2)—Food Grains Control 

8 
Order (1942), cl. (3)-elntra vires the Cen- 
tral Legislature—Storage of paddy in whole- 
sale quantities without licence for sale at a 
future. date—Offence punishable under cl. 








Se R. 81 (4)—Food G eal 
+)—Itood Grains Control 
Order (1942), cl. (3) and «(%A)—Pur- 
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°5—Legislation with respect to matter 





Defente of India 
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DEFENCE OF INDIA ACT AND RULES, 


(1939) —Contd. 


chase of paddy as buying agent of another 
without a licence—No payment of commis- 
sion or salary—Remuneration to come out 
of the actual purchasing price and that al- 
lowed by the purchaser—Purchase an offence 
punishable under cl. (3)—Cl. (7-A)—Scope 
of order of forfeiture under—Cannot exe 
tend to entire quantity seized but only to 
the quantity forming subject-matter of the 
charge .. 188 
R. 81 (4)—Food Grains Control Order 
(1942), cl. (3)—Storage of paddy in whole- 
sale quantities without licence for sale at a 
future date is an offence undef 

R. 81 (4)—Peohibitory®order under 
Rules from exporting 
chillies—No provision in order for confisca- 





tion of property—Order of confiscation ille- 


gal—S. 517, Cr. BP. 
voked 
EASEMENTS ACT (V OF 1882), S. 13 
(f)—Applicability—Partition of joint well— 
Right’ to drain off Water falling ôn one side 
through the other side—Period of enjoy- 
ment, if relevant 1 


EVIDENCE—Death, in earthquake—No 
presumption of survival of*elder by younger 
person—Onus ,of proof (P.C.) .. 354 


EXECUTING COUR@—PowersDecree 
directing one item of property to be sold 
last—Executing Court ordering its sale first 
on the consent of parties—Sale ultra vires 
and has to be ignored .. © 
-EXECUTION—Court-sale of property ig 
execufion of money-decree—Property sub- 
ject to mortgage which °however, was re- 
presented to be sham—Suit on mortgage 
before court-sale—Mortgage found to be real 
—Sale under mortgage decree—Purchaser in 
execution of money-decree cannot clajm re- 
fund from money decree-holder a DIL 

FOOD GRAINS CONTROL QRDER 
(1942)—See DereNce oF INDIA RuLes, R. 81 
4 


ue o 

i GOVERNMENT OF INDIA ACT 
(1935), Ss. 102 and 297 &nd Sch. VII, Gist 
II, items 27 and 29—Defence of India Rulés, 
r. 75-A—Requfsitfoning of movable propegty 
(paddy) by grainse purchase eee ae 


Ss. 102 and 223 and Sch. IX, 8. 72— 
Ordinance making powers—Scope of 

° ° ii F.C.) ..°167 
S, 107 and Seh. VII, List IlI, Entry 
in 
concurrent legislative field—Madras Restora- 
tion of Village Officers (Validation) Act 
(1939), S. 4--Not repugnant to last para. of 
S. 4, Evidence Acte .. 291 
S. 213 and Sch. VII, List 1, Ettry 56 
—Federal Legislature 1f competent to make 
a law for levy of Estate Duty in respect® of 
property, other than agricultural land, pass- 
ing“ upon death—Such a levy if falls within 
any of the Lists in Sch, WiI—Construction 
of entry 56 in ree TIN TU. S 
13—When could be made and answere 
É (F.C.) .. 234 
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Code, cannot be in- 
.. 229 











GENERAL INDEX, 


GRAN T—Construction—Grant if personal 
or to endowment—Inam _ register—Entries— 
Inference from—Question of law—Second 
appeal . ue: 0 

HINDU LAW—Antecedent debt—Father 
purchasing property subject to encumbrance 
failing to discharge it out of consideration 
retained by him—Subsequent mortgage to the 
encumbrancer—Not. an antecedent debt bind- 
ing on the son—Mortgage in pursuance of 
contemporaneous promise at time of earlier 
promissory note—Not antecedent debt. 395 
Partition—After“born son—Right to 
re-open—Retention by father of a few items 
for his maintenance for life with provisjon 
for their division after his death by his sons 
equally—Not a retention of a “share” to 
which after-born son’s claim will be limited 
—Frovision in partition for male children 
who might thereafter be born—Cannot af- 
fect or qualify after-born son’s right to re- 
open partition . 146 
Partition—Grandfather’s power to ef- 
fect division in status between minor grand- 
children 


HINDU WOMEN’S RIGHTS TO PRO- 








~PERTY ACT (XVIII OF 1937), S. 3 (2)— 


Widow of adopted son—Suit for partition 
after second adoption by her father-in-law— 
Share to which she is entitled 26 
INAMS—Service inam—Surrender by 
some of the holders in favour of the rest— 
Validity—Test . ee 
INAM GRANT—Whole-village inam— 
Whether both varams pass is a question of 
fact—Meaninug of exhortation to make land 
War fruit and enjoy—Cultivators paying 
higher rent for a long time than that paid in 
1907—Presumption—S, 28—Estates Land 
Act (I of 1908) .. 387 
INCOME-TAX ACT (XI OF 1922), S. 
4 (3) (i)—Scope and construction—The All 
India Spinners Association—How far one 
holding property in trust for charitable 
purpose—General public utility—Meaning 
(P.C.) .. 310 
INSURANCE—Non-payment of premium 
and lapse of policy—Application for rein- 
statement containing false answers that as- 
sured was not sick at material time—Effect 
—Assured who knew only Telugu signing 
the answers to questions couched in English 
—Effect . 37 
LACCADIVE ISLANDS AND MINI- 
COY REGULATION (I OF 1912), S. 10-C 
—Order of Inspecting officer directing a 
person to execute a bond to be of good beha- 
wio@—Order based on opinions expressed by 
inhabitants to the officer—Not open to revi- 
sion by High Court 45 
LAN® ACQUISITION ACT (I OF 
1894), Ss. 18 to 28—Jurisdiction of the 
Court under—Limits and nature of—Order 
of District Judge remanding case to, Collec- 
tor for fresh enquiry—Non-appealability— 
Interference by High Court in revisidh. 130 
LEGAL PRACTITIONERS’ ACT 
(XVITI OF 1879)—Pleader appearing for, 
Official Receiver—Alleged, reisappropriation: 


GENERAL’ INDEX. 5 


‘LEG. PRACTITIONERS’ ACT (1879)— 


Contd. . < 


of funds—Criminal prosecution entling ir? ac- 
quittal — Effect — Negligence — Whether 
amounts to misconduct (F.B.) .. 
LEGAL PRACTITIONERS’ FEES— 
Rules relating to—Rr. 34 and 31 (1) and (2) 
—Costs decreed—Fee allowable on execu- 
tion petition is one-fourth of fee allowable 
on amount marked as ‘costs .. 337 
LIMITATION ACT (IX:OF 1908), S. 
7—Daughter’s sons of the last male holder, 
a Hindu—Alienation by limited owner—Suit 
by the daughter’s sons to set aside alienation 
—Bimitation as .. 117 
—S. 14—Decree superseded in appeal— 
Application under S, 19 of Madras Act IV 
of 1938 wrongly made to trial Court—Sub- 
sequent application to appellate Court—Ap- 
plicability of S. 14 of Limitation Act. 338 
S. 15—Scope—Injunction restraining 
defendant from interfering with possession— 
Institution of suit by defendant for posses- 
sion is not restrained—Period of continuance 
of injunction cannot be excluded in compu- 
ting limitation C.) .. 358 








— ee 





Arts. 36 and 120—Applicability—Mis- 
leading company prospectus—Suit for com- 
pensation by subscriber—Time-limit .. 286 
Arts. 36, 48 and 49—Loss of boat 
cast off by master of ship—Liability of 
master of ship in conversson—Limitation 


.. 340 
Arts, 110, 120 and 131—Periodically 
recurring right—Nature of—Perpetual right 
to recover fixed sum every year—Distinctio 
—Suit to recover arrears of such sums— 
Art. 120 applies and not Art. 131 .. 250 
Art. 118—Suit by remoter reversioner 
to set aside decree upholding adoption— 
Allegation of fraud against nearest rever- 
sioner in agreeing to a compromise resulting 
in such decree—Maintainability — aes 
< .. 214 
Art. 132—Charge on account of sub- 
rogation—Declaration of in a foreclosure 
decree in favour of subsequent mortgagee— 
Suit to enforce the charge—Starting point 
of limitation (P.C.) .. 30 
Art. 156—Date of decree—Meaning— 
Finding in mortgage suit that property be- 
longed to joint family—Plea in scaling down 
proceedings that property was self-acquired 
property—No res judicata—Madras Act IV 
9 


of 1938, S. 1 .. 384 
181 and 182—Applicability— 

















Arts. 
Cross decrees—Attachment before judggent 
—Termination—Transfer of decree for exe® 
cution—Exclusion of time .. 192 

——Art. 182 (5)—Application for execu- 
tion not verified asserequired by Cs Code, 








0. 21, r. 11 (2)—Not in accordance with 
law so as to save limitation .: 224 
LUNACY ACT (IV OF 1912), Sa 79— 


Leave to sue manager or his legal represen- 
tative for accounts—Considerations justify- 
ing—Suit against a surety and for assign- 
ment of ‘the surety bond—Proper course to 
‘pe followed by Courts ss 347 


S. 19—Effect of acknowledgment. 225° 


* MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938), Ss. 6 and 21—Hindu 
joint family—Head of one branch adjudged 
insolvent—A pplication*by sons for benefits of 
Act—Sustainability .. 112 
S. 8—Mortgagee purchasing part of 
hypotheca in pro tanto discharge of the debt 
-Debt remains same debt and not split up 








S. 8, Expl.—Promissory note in 
favour of two partners—Dissolution of part- 
nership--Debt taken over by one—Mortgage 
for promissory note amounts and two othtr 
sums in favour of the latter—Application to 
scale down—Creditor whether same .. 142 
S. 8, Bxpl.—Mertgage in favour of 
two persons—Supersession by anotlrer in 
favour of one of them alone—Second debt 
cannot be treated as renewal of first .. 390 
S. 8 (2)—Usufructuary mortgage for 
60 years—Annual rent fixed on basis of ag- 
reed rategof interest—Absence of provision 
as to any deficiency or excess in yield—Re- 
ceipt of profits cannot be regarded as pay- 
ments by debtor for purposes of S. 8 (2) of 
Act IV of 1938—Stipulation that mort- 
gagee was to be in possession for a specified 
period—No clog on equity of redemption— 











S, 13—Promissory note*of 11th April: 
1938, carrying inte®est at 12 3/8 per cente— 
Payments and appropriations—Re-appropria- 
tron to total of principal and interest at 6 1/4 


eer cent. under S. 13—Not pepe 
6 tone 


š S. 13—Scope i <- 298 
—s 5. 19—Mortgage decree finding pro- 
perty to be joint family’s—Plea in scaling 
down that it is self-acquired—No res ag 
S. 19—Trial Court’s decree supersed- 
ed in gppeal—Application under S. 19 wrong- 
ly made to trial Court—Fresh application to 
appellate Court—limitation Act 1908, S. 14 
—Applicability—C. P. Code 1908, O. pr 


r. 14 ° sé 

Ss. 19 and 20—Amendment of decree 
—Not fresh starting point under S. 48 C. 
P G .. 405 
—e—S. 20—Order for slay®under—Period 
of stay if excluded unde S. 15, Limitation 
Act K 405 











8. 19-A®-Scaling down on application 
under rules—Necessity to implead all par- 
ties as in a regular suite va, 329 
MADRAS BORSTAR SCHOOLS ACT 
(V OF 1926)—Offence under S. 379, I, P.e 
C.—Detention in Borstal School for one 
year—Sentence to run in addition to deten- . 
tion in senior certified school—Legality. 226 
MADRAS CITY PORICE ACT (III OF 
1888) ,°S. 75—Gist of offence under—Accused 
need not be both “drunk” and “disorderly” e 
to sustain a conviction e i 
MADRAS CIVIL COURTS ACT (1873), 
S. 12—Partition suit—Valuation for pur- 
poses of jurisdiftion .. 309 
MADRAS COURT OF WARDS ACT— e 
Court of Wards—Power to grant leases— 
Limits ae 13 
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MADRAS DEBT CONCILIATION ACF 
(XI OF 1936), Ss. 4 and 25—Stay of sale 
-Abolition of Board—Notification direct- 
ing Board to adjourn Cases sine die—Duty of 
Court to adjourn sale i. 333 
S. 14-Agreement under sub-S. (1) 
duly registered under sub-S. (2)—Execut- 
ability by Civil Court having jurisdictiow 
without prior application to the board for 
transfer of decree to the Court .. 301 

MADRAS DISTRICT MUNICIPALI- 
TIES ACT (V OF 1920), S. 82 (2), Proviso 
Levy of property-tax—Ascertainment of 
annual value—Resort to capital value in 
cases not covered by proviso—Not prohibit- 
ed—Function and sc8pe and @ffect of pro- 
viso ` (PCN ik 223 
Ss, 216, 317 and 347, proviso—Putting 
up buildings without licence—Prosecution 
under S. 317—Time limit—Remedy under 
S. 216 whether operates as bar .. 44 

MADRAS ESTATES LAND® ACT (I 
OF 1908), S. 28—Inam of whole, village—It 
both warams pass—Presumption under. 387 
S. 205—Revisional jurisdiction of 
District Collector—Scope—High 
powers of revision—When available .. 199 


_ MADRAS GAMING ACT (HI OF 
1930), S. 8—Running a gaming housg—Game 
of throwing darts—Side®betting by persons 
other than thrower—Liability of proprietors 
to conviction—Servant assisting thrower bf 
darts—Whether punishable .. 4 
- S. 9—Gist of offence under—‘‘Cofn- 
mon gaming shouse’—What constitutes—Pre 
sumption of common gaming house from 
presence of cards, dice, ete-—When a 

* .. 408 
MADRAS HINDU RELIGIOUS ENDOW- 














* MENTS ACT (II OF 1927)—“Trustee”— 


If includes person purporting to act 2s trus- 
tee in derogation of the rights of the de jure 


trustee—Such person how far “landholder” ,. 


trust lands leased by him after 
his right to be trustee had ceased—Lessee if” 
can assert occupancy rights under Maylras 
Estates Land Act (1908), S. 6 (as ameđd- 
eo $s F.B.) .. 326 

S. 69 (2)-»Levy of 1 1/2 per c€nt. 
contribution for commstee even when no 
temple committee exists—Recovery wf con- 
tribution under S. 69 (1) and (2)—No 
period of limitatiqn . . $ 260 
MADRAS HOWSE RENT CONTROL 


im respect o 





e ORDER, 1941—Execution proceedings with 


regard to possession of house property— 
Court must have regard to the provisions of 


* the Order 029 


MADRAS PREVENTION OF ADUL- 
TERATION ACT (III OF 1918), 6. 5— 
Ghee in a tin kept in a ghee shop found to 
be adulterated — Presumption that it was 
kept there for sale, is rebuttable—Evidence 
thet it wag kept for testing—Conviction for 
offence punishable under Se 5 (1) (a) and 
(b) unsustainable e .. 119 
S. 12 (2)—Charge of adulteration of 

powder—Mixture of other goods 





coffee 


Court’s |° 


GENERAL INDEX, 


MAD. PREV. ADULT. ACT (1918)—Coutd. 


proved—Acquittal of accused—Order for 
destruction of goods seized—Validity .. 336 
MAPRAS RESTORATION OF VIL- 
LAGE OFFICERS’ (VALIDATION) ACT 
(1939), S. 3—Validity .. 291 
MADRAS VILLAGE COURTS ACT (I 
OF 1889), S. 73—Petitions under—Dismis- 
sal for default—Restoration petitions—Not 
competent—O. 9, r. 9, C.P.C. not applica- 
ble—S. 141 of the Code cannot make it ap- 
plicable—Proper remedy .. 390 
. 73—Scope—Suit in Panchayat 
Court—Finding of Panchayat Court that suit 
was not barred by limitation—Petition urfler 
S. 73—District «Munsiff has no jurisdiction 
to interfere with finding es. eke OD 
MAHOMEDAN LAW—Cutchi Memons— 
Execution of wills—Rules of Hindu Law. 
applicable—Provision for members of family 
—Gift over of properties to charitable ob- 
jects if family should become extinct—Vali- 
dity—Wakfi—Gift of residue of movables— 
Religious and charitable objects—Validity of 
dedication—Mussalman Wakf Validating 
Act, 1913—Rules governing wakf . 92 
Gift—Possession given of bulk of- 
properties—Validity of the entire gift. 267 
Will—Bequest of whole of the pro- 
perty to creditor to discharge subsisting 
debts—Not valid .. 293 
Will—Muslim migrated from British 
India to Ceylone-If can dispose of by will 
whole of immovable property.in British 
India—Ss. 1 and 4 of the Ceylon Ordinance 
XXI of 1844) .. 365 
MAINTENANCE-—Suit for maintenance 
by wife—Compromise providing for parties 
living together and for future maintenance 
in case of separation later—Not opposed to 
public policy—Whether plea can be taken 
in execution proceedings .. 210 
MALABAR TENANCY ACT (XIV OF 
1930), S. 41—Charge under’ for arrears of 
rent—Not available to an assignee of arrears 
of rent f we le 
S. 51 (2)—Applicability—Estimation 
of damages for breach of contract—S. 51 
(2) inapplicable where rent is payable in 
kênd > .. 84 

















MARITIME LAW—Loading of ship in 
harbour—How far part of maritime adven- 
ture—Boat engaged for loading goods—Un- 
lawful detention after usual hours loading 
not being completed—Squall forcing the 
master of the ship to cast off boat for safety 
of the ship—Loss of boat by sinking—Liabi- 
je Or ag of general average con- 
ribution—Not applicable—Liability in tort 
for _conversion—Limitation Act (IX of 
(1908), Articles 48 and 49 and not Article 
36, atflicable : .. 340 

MORTGAGE DECREE—Appeal by alie-, 
nee of hypotheca impleaded as defendant— 
Persomal decree for costs against stich alie- 
nee—Power of Court to pass—C. P.e Code, 
O. 34, r. 13—Not applicable (F.B.). 178 

MOTOR VEHICLES AÇT (IV OF 
1938 )-—Collector rejecting application for re- 


GENERAL INDEX, 7 


MOTOR VEHICLES ACT (1938)—Contd. 


fund of licence fee—Civil Court's right to 
question order of Collector—Limits +102 
Ss. 78. 86 and 116—Offences e under 
—Sentence of fines amounting in all to Rs. 45 
and disqualification for three montls for 
holding driving license under, S. 17 (1) of 
the Act—No anneal lies oe 152 

MUSSALMAN WAKF VALIDATING 
ACT (VI OF 1913)—Rules governing 
wakf ‘ : ig OZ 
NEGOTTABLE INSTRUMENTS ACT 
(XXVI OF 1881), S. 7—Cheque—Marking 
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parties to the suit ‘3 


103 
Ld 


r 


8 


SPECIFIC RELIEF ACT (I OF 1877)— 

Contd. ° 
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tion—Not applicable—Interpretation of stae 
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; SUPPLEMENT, 


MADRAS HOUSE RENT CONTROL ORDER, 1941, 
- (As amended up to July, 1944.) 


No. 574. 

“In exercise of the powers conferred by clause (bb) of sub-rule (2) of rule 81 of the 
Defence of Indla Rules which have been delegated by the C8ntral Gowernment to the Pro- 
vincial Government, His Excellency the Governor of Madras is hereby pleased to pass the 
following order:— 

1. (1) This order may be called Tue Mapras House RENT Goton ORDER, 1941. 


(2) It shall come into force at once. . 

(3) It-extends tọ such areas within the province ob Madras as are notified in this,þe- 
half by the Provincial Government. 

2. In this Order, unless there is something repugnafit in the subject or context;— 

(1) ‘‘Controller’’ means the Revenue Divisional Officer of the Revenue Division in 
which the area to which this order is extended is situated, 1[and in the City of Madras, the 
Personal Assistant to the Collector of Madras]. 

2[(2) ‘‘house’’? means any building or part of a building or hut let or ka be let sepa- 
rately for residential purposes, and includes— 

(a) the garden, grounds and out-houses (if any) er: to gach building or pit 
of a building or hut and , 

(b) any furniture supplied by the landjord for use in such buildihg or part of a 
building or hut;] 3[ * ] 

(3) ‘‘landlord’’ includes the person who és receiving or i$ entitled to regeive the rent 
of a house whether on his own account or of behal# of himself ang others or as an agent or 
trustee, or who would so receive the rent or be entitled to receive the rent if the house were 
let to a tenant. 

4[‘‘tenant’’ means any person by whom or on whose account rent is payable for | 
a house, and includes a person continuing in possession after the termination of a tenancy 
in his favour.] 

3. When, on a written complaint or otherwise, the Controller has reason to believe that 
the rent of any house within the local limits to which this Order applies, is a he shall 
hold a summary enquiry and record a findings 

4. If, ona consideration of all the circumstances of the gase, ineluding any amount 
paid or to ‘be paid by the tenant by way of premium or any other like sum in addition to 
rent, the controller finds that the rent of fhe house is excessive, he shall ei the fair 
rent to be charged for the house. 

5. In fixing the fair rent under clause (4) the Controller slgall fave due regard to the 
prevailing rates of rent for the same or similar ac@ommodetion in similar circumstances 
during the twelve months prior to the lst April, 1940, and to the rental value as entered in 
the property tax assessment book relating to that period of the“ local municipality ‘or the 
local board, as the case may be, and in the case of a house which has béen constructed after 
that date also to any general increase in the cost of sites and building construction. 7 

6. When the Controller has deternamed the fair rent of a house— 

[(@) the landlord shall not claim or receive any premium, advance or other like sum ° 
in addition to rent, or any rent in excess of such fair rent; |5 š 

(b) any agreement 5[for the"Payment of any ŝum in addition to rent or of rent] in 
excess of such fair rent shall be null and void in “geti of such excess and shall be construed e 


as if it was an agreement for payment of the said fair rent; e 
1. Added by G.O. No. 894—Fort Be: dated’ 11th July, 1944, ° ° 
‘Weorge Gazette, 18th August, 1942, p. $81. 4, Added by «bid. 


2. Substituted by @.O. Ms. No. 2379, 5. Su stituted, inserted and added by G.° 
dort St. George Gagette, 18th Juney 1344, O. No. M-271, "dated 31st August; 1942, 


part I, Supp. P. & (Dev. 3rd June, 1944). Fort St. George Gazette, 15th eSeptember, , 
3. “and”? Eha by G.O. Ms, 2882 Dev. 1942, Pt. I, Supp., p. 1. 
` Sth July, 1944. Fort St. George Gazette, : ; 


2 THE MADRAS LAW JOURNAL (SUPPLEMENT). [r944 ` 


(c) any sum in excess of such fair rent paid whether before or after the commence- 
ment of this order in respect of residence after the commencement of this order shall be ` 
refunded to the person by whom it was paid, oreat the. option of such person, otherwise — 
wdjusted. a e 4 

1[6-A. If the landlord is convicted of charging apy sum im excess of the fair rent, the 
Controller may issue an order in writing— - i 

(i) prohibiting the landlord from granting or renewing’ a lease of any or all of his 
houses or any portion thereof situated in the areas to which this order applies, after the 
expiry of a period of one month from the date on which the order is communicated to him, 
or : i 3 
(ii) directing that he shall grant or renew such lease only to syeh persons as may be 
specified by the Controller in the order or in any subsequent order in writing. | 

7. (a) After the commencement of this order an increase in rent shall be permissible 
only where some addition improvement or alteration, not included in necessary repairs or 
repairs which are usu&lly made to houses in the local area, has been carried out at the land- 
lord’s expense since the rent was fixed. 

(b) Any such increase in rent shall not exceed 74 per cent. per annum on the cost of - 
such addition, improvement or alteration and shall not, be chargeable until such addition, 
improvement or alteration has been completed. 

. (c) Any dispute, between the landlord and the tenant in regard to any increase of 
rent claimed under this clause shall be decided by the Controller. 

" *277-A. (1) At tenant in possession of a house shall not be evicted therefrom, whether 
jn execution of a decree or otherwise and whether before or after the termination of the 
tenancy except in accordance with the provisions of this clause. 


(2) A landlord wishing to evict a tenant in possession shall apply to the controller 
for a direction in that behalf. If the controller, after giving the tenant a reasonable oppor- 
tunity of shoving cause against the application, is satisfied. 

e (4) that the tenant‘has not paid, and is not ready and willing to pay the rent due in 
respect of the period before such application; or ; 

, (ii): that the tenant is not ready and willing to pay the’ fair rent of the house for 
such period thereafter as he may continue {0 e in possession; or 


(iii) that the tenant has, without the consent of the landlord, sub-let the entire house 
or used it for a purpose other than thatefor whéch it was leased; or 


(iv) that the landlord was at no time during the twelve months immediately preced- 
ing the date of his application residthg within the limits of the city, town or village in 
which the house in question is situated, that it is essential in the public interest that he 
should take up residence in such city, town or village and that he is unable to secure other - 
suitable accommodation, ° : 

the controller shall make an order directing the tenant to put the landlofd in posses- 
' sion of the house, and if the controllef is not so satisfied, he shall make an order rejecting 

the applicatign. j 
(3) Every order under sub-clause (2) directing a tenant to put the landlord in pos- 
session of a house shall, swbject to the pypvisions of clause (3), be final. Such order shall 
be executed. j 
(i) dn tke City of Madras by the Principal Judge of the Madras City Civil Court, 
e ya 
(ii) elsewhere ‘by tite Subordinate Judge (or if there is more tian ons Sioa 
Judge by the Principal Subordinate Pudge) having original jurisdiction over the area in 
which ‘the house is situated or if there ig no such Subordinate Judge by the District Judge 


and 


having” such jurisdietion, ° 

as if it were a decreS by him. 

ii (4) A landlord evicting a tenant in pursuance of an order of the controller under sub- 
clause (2) (w) shali not let the house or.any past thereof to any person other than the 
‘original tenant except with the written permission of the controller. 


(5) The conteoller shall summarily reject any application under. sub-clause (2) 
which raises substantially the same isses as have beerfinally decided under the provisions - 
“ of this Order in a former proceeding between the same parties or between parties under whom 
they or any of them elaim. 
o (6) Where an application under sub-clause (2) gor evicting a tenant after the termi- 
nation of the tenancy has pen rejected by the controller the tenancy shall be deemed to | 
have been extended for an indefinite period on thé same terms and conditions as beforé, and¢ 


. 1. Fide foot-note 5, page 1. George, Gazette, Pt. I, B.S. p.92, dated 114Hhh 
-2. Rulee %A. Substituted by G.O. Ms. July, 1944. 7 © l 
No. 2882, Dev. dated 4th July, 1944, Fort St. TEL 
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“ shall. not be terminable by the landlord except on one or more of the grounds mentioned in 
sub-clause (2).] . l °. 


8. (1) Any person aggrieved pyan order of the controller may, within fifteen days 
from~the date on which the order i$ communicated to him, present°an appeal in writing to 
the Collector of the district, [or tg the Collector of Madras, as the case may be.] ` 


(2) The Collector shall ‘then send for the record of the case from the controller and, 
after perusing such record and, if necessary, after making such further enquiry as he thinks 
fit either personally or through the controller, shall decide the appeal. 


k , .,{8) The decision of the Collector and subject only to such decision, an order of the 
/ controller,* shall be final 2[and shall not be liable to be called in question in any Court of , 
Law.] -E SA a aal 
sah, | Batension of the Madras House Rent Control Order. ° 
- No. .575. 


In exercise of the powers conferred by sub-clause (3) of clause (1) of the Madras House 
Rent ‘Control Order, 1941, the Prowgncial Government are pleased to extend the said Order to 
the areas mentioned below :— ° 






The Nilgiri ( (1) Area within the limits of th? Ootacamund Municipality. 

© district, <4 (2) Area within the limits of the, Coonoor Munjcipality . _ e 
L (8) Area within the limits of the Wellington Cantonment.. 

mae | (4) Area within the limits of the Kodaikanal Municipality. 


Fort St. George, September 4, 1941. ` l 
(G. 0. Ms. No. 1609, Development.) e . 


In exercise of the powers conferred by sub-clause (3) of clause (i) of the Madras House 
Rent Control Order, 1941, the Provincial Goverifnent are pleased to extend the said Order to 


the areas mentioned below:— l °, ; 
The Nigiri district— ö . e ; 7 
e ° 
(1) Area within the limits of the Kotagiri panchayat. °° 
(2) Area within the limits of the revenue village of Ketti. ` 5 
(3) Area within the limits of the revenue village of J agathala.*® 
(4) Area within the limits of the revenue village of Hubathalai. . 
Salem district— i ° 


_ . (5) Area within the limits of the Yercaud pahehayat. [Fort St. George Gazette, 9th 
September, 1941, Part I, page 1041.] n e e 


— Fort St. George, March 6, 1942. o 
: | (G.0. Ms. No. 490, Development.) 


=" In exercise of the powers conferred Dy sub-cfause (3) of clause (1) pf the Madras House 
Rent Control Order, 1941, His Excellency the Governor of Madrag is hereby pleased to extend 
the said order to the areas of the Province of Madrasgto which it has not already been extend- 
ed except the City of Madras. [Fort St. George Gazette, dated 17th March, 1942, Part I, 


4 


page 268] . aé ae ee ME Ste ed a 

> Fort St. George, August 15, 1942. - ° a as 
(G. 0. MS.a No. M-229, Development.) hs 

No. 393. j 


4 In exercise of the powers conferred by sub-clause (3) of clause (if of the Madras House 
' Rent Control Order, 1941, His Excellency the Governor of Madras is hereby pleased to extend, 
the said Order to the City of Madras. [Fort Sé. George Gazette, dated 18th August, 1942, 
Part I, page 831]. Š 
} i ° 


| i Jes l 
1. Added by G.O. No. 394, Fort St. 2. Substituted by G.O. No. 394] date 
George Gazette, dated 18th August, MWAH, p. 8rd December, 1943. 
i e 
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The following Bill, together with the Statement of Objects and Reasons, is published for 
the purpose of eliciting opinion. Notice is hereby given that the said Bill will be considered 
on or after the 1st September, 1944, and that any objection or suggestion which may be 
received with respect thereto before the said date by the Secretary to the Government of 
Madras in the Revenue Department will be considered. : 


A BILL FURTHER TO AMEND THE MADRAS 
ESTATES LAND: ACT, 1908. ` 


WuereEas it is expedient further to amend the Madras Estates Land Act, 1908, for the 
purposes hereinafter appearing; è l 


“AND WHEREAS the Governor of Madras has, by a Proclamation under section 98 of the 
Government of India Act, 1935, assumed to himself all powers vested by or under the sal 
"Act in the Provincial Legislature, i H 


NOW, THEREFORE, in exercise of the powers so assumed to himself, the Governor is pleased 
to enact as follows:— 


hort titl : 1. This Act may be galled Tap MADRAS ESTATES LAND 
à ANa ° (AMENDMENT) ACT, 1944. 


2. (1) In sub-clause (d) of clause (2) of section of the Madras Estates Land Act, 


: 1908, Explanations (1) and (2) shall be renumbered as Expla- 
Amendment of sectign 3 rhe . 
= Ma ae ee of none ? nations (2) and (3) respectively and the following shall ba 


inserted as Explanation (1), namely :— 


‘í Haplanation.—(1) Where a grant as an ‘nam is expressed to be of a named village, 
the area which forms the. subject-matter of the grant shall be deemed to be an estate not- 
withstanding that it did not include certain lands in the village of that name which have 
already been granted.on service tenure or been reserved for communal purposes or the 
like.’ e -o 

(2) The amendment made by sub-section (1) shall be deemed to have had effect as 
from the date on which the Madras Estates Land (Third Amendment) Act, 1936, came into. 
forée and the said amendment shall be read gn@ construed accordingly for all purposes. 


. e 3. Nothing contained in this Act shall be deemed to irvali- 
date any degree or 6rder of a Court which became final Lefore 
the passing of this Act. 

. 


Saving. h 


STATEMENT OF, OBJECTS AND REASONS. 


Under section 3 (2) (d) of the Madras Estates Land Act, 1908, as amended by the 
Madras Estates Land (Third Amendment) Act, 1936, an inam village of which the grant 
e was gnade, confirmed or recognized by the British Government is an estate. In a recent 
ease the Madras High Court held that unless the grant was of a whole village it will 
not be an estate within the meaning of the section. In many cases, although the grant 
was expressed to be of a village, certain small areas therein, which were already enjoyed 
on service tgnures afd the like, were not ingluded èn the grant. Such villages were, how- 
ever, treated as estates and the ryots therein were regarded as having acquired permanent 
rights.of occupancy. In order to protect their rights it is proposed to amend section 3 (2) 
(d) so as to make it clear thateinams &f the kind referred to above are estates within the 
meaning of that section. Retrospective effect is proposed to be given to the amendment 
as from “the commencement Of the Madras Estates Land (Third Amendment} Act, 1936, by 
which section 3 (2) (@ was inserted in the main Act. 
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ACTS OF THE IMPERIAL LEGISLATURE, 


The Central Excises and Salt Act (I of 1944) 

The Coffee Market Expansion (Amendment) Act (II of 1944) 

The Goal Mines Safety (Stowing) Amendment Act (III of 1944) 
©The Indian Companié (Amendment) Act (IV of 1944) 

The Indian Aircraft’(Amendment) Act (V of 1944) ° 

The Transfer of Property (Amendment) Act (VI of 1944) 

_ The Insurance (Amendmens) Act (VII of 1944) 

The Cantonments (Amendment) Act (VIII of 1944) 

The Indian Merchant Shipping (Amendment) “Act (IX of 1944) 

The Indian’ Finance Act : ; 

The Indian Cocoanut Committee Act (X of 1944) 

The Indian Income-Tax (Amendment) Act (XI `of 1944) 

The Delhi Muslim Wakfs (Amendment) Act (XII of 1944) 
“The Protective Duties Continuation Act (XIII of 1944) . ° 
The Factories (Amendment) Act (XIV of 1944) ° 


The Indian Patents and Designs (Temporary Amendment) Act (XV 


of 1944) 


The Coffee Market Expansion (Second Amendment) Act (XVI pf 1944). - 


The Delhi Joint Water and Sewhge Board (Amendment) Act (XVII 
of 1944) É . a 
The Public Debt (Central Government). Act (XVIII of 1944) 


o, 


ACTS OF THE PROVINCIAL LEGISLATURE, 


The Madras Estates Land (Temporary Amendment) Act (I of 1944) . 
The Madras District u and Local Boards (Amendment) Act 
(IÈ of 1944). 


The Madras City Municipal and District Municipalities G Act ; 


(IIT of 1944) ° to 
The Madras Publice Health ( EE Act (IV of 1944) 
The Madras Hindu Religions Endowinents (Amendment) Act ae af 
1944) 
_ The Madras Local Boards (Amendment) Act (VI of 1944) 
T&e Madras Commercial Crops Markets (Amendment) Act (VII of 1944). 
The Madras District Municipalities (Amendment) Act (VIII of 1944) . 
The Madras Regulation of the Sale of Cloth (Repeal) Act (TX of 1944). 
The Madras Cisal Sales Tax (Amendment) Act (X of 1944) 
The ‘Andhra University (Amendment) Act (XI of 1944) 
The Madras Tobacco Taxatfon of Sales and Licensing (Repeal) and Gene 
ral Sales Tax (Amendment) Act (XII of 1944) A 
The Tirumalai Tirupati Devasthanams (Amewdment) Act (XIII of 1044). 
The Legal Practitioners (Madsas Amendment) Act (XIV. of 1944) 
The Andhra University (Second Amendntent) Act (XV of 1944) 
The Andhra University (Third Amendment) Act (XVI of 1944) 


The Perundurai Tuberculosis Sanatorium (Regulation of Buildings) ‘ct 


“(XVII of 1944) 


The Madras District Municipalities and Local Boards (Second Amend; A 


ment) Act (XVIII of 1944) ‘ 


The Madras District Municipalities (Second a Ak Act ore of 
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“ THE CENTRAL EXCISES 


An Act to consolidate and amend the law rela 


AND SALT ACT, 1944. : 


Act No. I or 1944, R 4 


[241h February, 1944. 
ting to central duties of excise and to salt. 


. WHEREAS it is expedient to consolidate and amend the law relating to central duties ` 


of excise on goods manufactured or produced i 
It is hereby enacted as follows :— 


n British India and.to salt; 


s. 
CHAPTER I. | 5 
Short title, extent and 1. (1) This Act'may be called Tae CENTRAL Excisrs* 
commencement, AND SALT Acr, 1944; 


(2) It extends to the whole of British India ; ; ; = a ; 
Z. (3) It shall come into force on such date as the Central. Government may, by noti- 
fication in the official Gazette, appoint in this behalf, 


Definitions ; subject or contex 


2. In this Act, unless there is anythifg repugnant in the 


t— 


(a). “broker” or “commission agent” means a person who in the ordinary course of 
business makes contracfs for the sale or putchase of excisable goodse for others; 

(b) “Central Excisé Officer” means*agy officer of the Central Excise Department, or 
any person (including an officer of the Provincial Governme t) invested by the Central Boar 
of Revenue with any of the powers of a Central Excise Officer under this Acts 

(c) “curing” includes wilting, drying, fermenting and*any process for rendering an 


unmanufactured product fit for marketing or m 


anwfacture; 


_(d) “excisable goods” means goods specified in the First Sthedule as being subject 
ii e 


to a @uty of excise and includes salt; 


a (e) “factory” means any premises, including the precincts thereof, wherein or in any 
part of which excisable goods other than salt are manufactured, or wherein or in any part 


of which any manufacturing process ,connected 
carried on or is ordinarily carried on; ~, 


(f) “manufacture” includes any process 
a manufactured product; and i 


- E | 
(i) in relation to tobacco includes tfe 


with the production of these goods is being 

é e . 

incidental or ancillary to the completion of 
mas 


preparation: of. cigarettes, cigars, cheroots, 


biris, cigarette or pipe or hookah tqpaceo, chewing tobacco or snuff; afd © e 


- ` (i) in relation to salt, includes collecti 


tion, boiling, or any one or more of these processes, the s 


on, removal, preparafion, steeping, evapora- 
eparation-or purification of salt 


obtained in the manufacture of saltpetre, the separation of salt from earth or other substance 


so. as to produce alimentary salt, and the exc 
or efflorescence; and the word “manufacturer’ 
‘clude not only a person who employs hired 1 


vation or rempval of natural salige deposits 
shall be construed atcordingly and shall in- 
abour in the produ€tion or manufacture of 


excisable goods, but also any person who’ engages in their production or manufacture or? his 
own account if those goods are intended for sale; : 


“(9) “prescribed” means prescribed by rule 


s made under this Act; ` . 


(h) “sale” and “purchase”, with their grammatical variatigns and cognate expres- 
sions, mean any transfer of theepossession of ‘goods ‘by one-person to another in the ordinary 


course of trade or business for cash or deferred payment or other valuable consideration p 
(i) “saltpetre” includes rasi, sajji, and All other: substances manufactured from saline 


b (7) “salt factory” includes—® 


* (i) a place used or intended to*be used 
-ments, reservoirs, condensing’ and evaporating 


earth, and kharinun and.every form of sulphate or carbonate: of soda; 


in the manufacture of salt and all embapk- 
pans, buildings and waste places situated 


within thé limits of such place; as defined from time to. time by.the Collector of Central 
a 6 u 


Excise; e o 


Tp 


r 
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(ii) all drying grounds and storage platforms and storehouses appertaining to any 
such place; 


(iii) land on which salt is spontaneously produced ; 


and a “private salt factory’ is one not solely owned or mot solely worked by the Central 
Government; 


(k) “wholesale dealer” means a person who buys or sells excisable goods wholesale 
for the purpose of trade or manufacture, and includes a broker or commission agent who, 
in addition to making contracts for the sale or gurchasé of excisable goods for others, stocks 
such goods belonging to others as an agent for the purpose of sale.’ 


CHAPTER II. in 
e. Lrvy AND. COLLECTION or Duty. z 


3. (1) There shall be levied'and collected in such man- 
. | ner as may be prescribed duties of excise on all excisable good 
, Duties specified in the other than salt which are producedeor manufactured in Bri- 
First Schedule to be levied. tish India, and a duty on salt manufactured in, or imported 
by land into any part of British India as, and at the rates, set 
forth in the First Schedule. 
(2) The Central Government may, by notification if the official Gazette, fix, for the 
" purpose of levying the Said duties, tariff values of any articles enumerated, either specifically `- 
or under general headings, in the Firgt Schedule as chargeable with duty ad valoreni and 
may alfer any tariff values for the time being in force; 
è 


: (3) Different tariff values may be fixed for different classes or descriptions of the 
saine article. _ = 


4. Where under this Act any. article is chargeable with duty at a rate dependent on 
KA the value of the article, such value shall be deemed to be the 
Determination of value wholesale cash price for which an article of the like kind and 
for the purposes of duty. quality is sold or is capable of being sold for delivery at the 
. place of manufacture and at the time of its removal therefrom, 


withont any abatement or @eduction whatever except trade discount and the amount of 
duty then payable, © 


e à 

è 5. The: Central Government may, by notification in the 
official Gazette, iifipose on any excisable goods other than salt 
Power of Central Go-. grought into British India from the territory of any Indian 
vernmente to intpose Cus- tate, not being® territory which has been declared under 
toms duty on  goodsee section 5 of the Indian Tariff Act, 1934 (XXXII of 1934), 
mentioned in the First to be forgign territory for the purposes of that. section, a 
eSchedule. Š duty of customs equivalent to the, duty imposed by this Act 

š on the like goods produced or manufactured in BritishgIndia. 


6. The Central Government may, by notification in the 
official Gazette, provide that, from such date as may be spe- 
cified in the notification, no person shall, except under the 

“authority and in accordance with the terms and conditions of 
° a licence granted, under this Act, engage in— - 

(a) the production pr manufacture or any process of the production. or manufacture 
of any specified excisable goofs or of saltpetre or of any specified component parts or ingre- 
dients of such goods or of specified containers of such poe: or i 


(b) the whôlesale purchase or sale (whether n “his own account or as a broker or 


commission agent) or*the storage of any. excisable goods specified in this behalf in Part A 
„of the Second Schedule. aaa : 


Certain operations to 
be subject to licence. 


e 
l l : 7. Every licence under section 6 shall be.granted for 
Form and conditions of e stich area, if any, for such -period,. subject to such restrictions 
licence. te “and conditions, and in such form and containitig such parti- 
- culars, as may be prescribed. 

8. From such date as may be specified in this behalf by the Central Government by 
. notification in the official Gazette, no person shall, except as 
“Restriction’ on possession provided by rules made under this Act, have in his possession 
of excisable goods. any excisable goods specified in this behalf in Part B of the 
Second Sciedtle in excess @f such quantity as may be pre- 
seribed for the purposes of this: section as the maximum amount of such goods or of any 

variety of such goods which may be posses$ed at any one time by such a person. 


Ne 9. Whoever commijs any of the following offences 
Offerrces ang Penalties. namely :— | ; S, 
m ~ (a) contravenes any of the proyisions of a notification issued under section 6 or of 


section 8, or of a rule made under clause (iii) of sub-section (2) of section 37; 
(b) evades the payment of any duty payable under this Act; 


_ « 

= ( 
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` (e) fails to supply any information which he is required by rules made ee 
Act to supply, or (unless with a reasonable belief, the burden of proving which sha e 
upon him, that the information supplied-by him is true) supplies false information; 


l (d) attempts to commit, or abets the commission of, any*of the offences mentioned 
in clauses (a) and (b) of this section; 


shall, for every such offence, be punishable with imprisonment for a term which ney bad 
tend to six months, or with fine which may extend to two thousand rupees, or with both. 


10. ny Court trying an offence under this Chapter may order the forfeiture to His 

, Majesty of any goods in respect of which the Court is satis- 

Power of Courts to order fied that an offence under this Chapter has been committed, 
forfeiture. j and may also order the forfeiture of any receptacles, packagese 
or coverings in which such goods’ are contained and the ant- 

gals, vehicles, vessels or other conveyances used in carrying the goods, and any implements 


© 


or machinery used in the manufacture of the goods. 4 


& 

11. In respect of duty and any other sums of any kind payable to the Central Go- 

vernment under any of the provisions of this Act or of the 

Recovery of sums due to rules made thereunder, the officer empowered by the Central 
Government. Béard of Revenue to levy such duty or require the payment — 

of such sums may deduct the amourit so payable from any 

money owing to the person from whom such sums may be recoverable or due which may 

be in his hands or under his disposal or control, or may recover the amount by attachment 
and sale of excisable goods belonging to such personjeand if the amount payable .ismot so, 

recovered he may .prepare a certificate signed by him specifying the amount due from the 

person liable to pay the same aud send it to the Collector of the district in which such person 

resides or conducts his business and the ‘said Collector, on receipt of such certificate, shall 

proceed to recover from the said person the amount specified therein as if it were an ar- 

rear of land-revenue, 


7 : , 
‘ 12. The Central Government may, by. notificttion in the official Gazette, declare that 
Apolicaiton of th oyj- any of the provisions of the Sea Customs Act, 1878, relating 
APPa: hee VIH S P RIB to the levy of and exemption from customs duties, drawback 
sions OF | an < bak of duty, warehousing, offences and penalties, confiscation, and 
to central excise duties, procedure relating to offences and appeals shall, with such 
modifications and- alterations as it may consider necessary og desirable to adapt them to the 
circumstances, be applicable in regard tg lie matters in respect of the duties imposed by 
section 3. “e 6. 


CHAPTER III. "O e 


POWERS AND DUTIES OF OFFICERS AND LANDHOLDERS. 
€ D 


- 13. `: 1) Any Central Excise officer duly empowered by the Central Government in 
this behalf may arfest any person whom he has reason to 


(2) Any person accused or reasonably suspected of gommitting an offence under 
this Act or any rules made thereunder, who dh demand of any officer duly empowered by 
the Central Government in this behglf refuses to give his name and rgsidence, or who gives 
a name or residence which such officét has season to believe to be false, may be arrested 
by such officer in-order that his name and residence may be ascertained, 


14. (1) Any Central Excise officer duly epowere@l by the Central Government in 

this behalf shall Have power to summon any person whose 

Power to ,summon per- attendance he considers necessaty either to give evidence or 

sons to give evidence and to produce a document or any other thing in any inquiry which 

produce documents in inqui- such officer is making for any of the purposes of this Act, 

ries under this Act. A suymons to produce documents or other things may be for 

the prodi&tion of certain specified documents or things pr 

for the production of all documents or things of a certain description in ithe possession or 
under the control of the person summoned. ° 


f : 

(2),All persons so summoned shall be bound to attend, either in person or by an 
authorised agent, -as such officer may direct; and all persons so symmoned shall be bound 
to state the truth upon any subjeett respecting which they are examined or make statements 
and to produce such documents ars! other things as may be required: R 5 


e Provided that the exemptions under sections 132 and-133 of the Code of Civil Pro- 


cedure shall be applicable to requisitions for attendance under this section. 


(3) “Every such inquiry as aforesaid shall be deemed to be a “judicial proceeding” 
6 


within the theating of section 193 and section 228 of the Indian Penal Code. 


4 THE MADRAS LAW JOURNAL SUPPLEMEN’ 


15. All officers of Police and Customs and all officers of Gov 

° collection of land-revenue, and all vil 

Officers required to assist empowered and required, to assist the 
Central Excise Officers. | in the execution of this Aq. 


16. Every owner or occupier of land, and the agent of any : 

5 -in-charge of the management of that 

Owners or occupiers of  cisable goods are manufactured there 

land to report manufacture of reasonable excuse be bound to giv 

of contraband excisable facture to a Magistrate, or to an office 

goods. | Customs, Police, or Land. Revenue I 
- the fact comes to his knowledge. . 


e 17. Any owner or occupier of land, or any agent of such own 
- of the management of that lafid, who 
Punishment for conni- offence against the provisions of this Z 
- vance at offences. thereunder ‘shall for evéry such offer 
a2 i e impfisonment for a term which may e 
. with fine which may extend to five hundred rupees, or with both. 


» 18. All searches made under this Act or any rules made the 

made under this Act? shall be carried 

Searches and arrests how the provisions of the Code of Crimi 

to be made. : of 1898), relating respectively to sea 
: under that Code. 


19°. . Every personearrested under this Act shall be forwarde 

ee ’ nearest Central Excise ‘officer empowi 

Disposal of persons ar- arrested to a Magistrate, or, if the 

rested. ' Excise officer ‘within a reasonable di: 
charge of the nearest police-station. 


; G ; 20. The officer-inzccharge of a 
- Procedure to be followed gany perso is forwarded under sectic 
by .-officer-in-charge of him to bail to appear before the Ma 


` police-station. tion, or in defaylt of bail forward , 
i l . Magistrate. 
Inquiry h to be made °° 
siete ie Maite 21. (1) When any person is f 


by Central Excjse officers 

against arrested persons 18 to a C 
forwarded to them under 
section 19° 


(2) For this purpose the Central Excise officer may exercis 
slfall be subject to the same provisions as the officer-in-charge | 
exercise and is subject to under the Code of Criminal Procedure, | 
investigating a cognizable case: = 7 

Provided that— o. 4 


. ga) if thesCentral Excise officer is of opiniop that there is suff 
able ground of suspicion against the accused person, he shall eith: 
appear before a Magistrate h®ving jurisdiction in the case, or for 
such Magistrate ; ` i aaa 

a ae (b) if iœ aptars to the Central Excisegofficer aha there is r 
reasonable ground of Suspicion against the accused person, he shall 
son on his executing a bond, with or without sureties as the Central ] 
to appear, if and when so required befére the Magistrate having 
make a full report of all the particulars of fhe case to his official 


entral Excise officer empow 
eearrested to a Magistrate,-the Cent 
proceed to,enquire into the charge a 


Vexatious search, seizyre, 22. Any Central Excise or.c 
etc., by Central Excise offi- powers under this Act or under the 
cer.) who— 


- (a) without reasonable ground of suspicion *searches or cal 
house, boat or place; 
(b) vexatiously amd unnecessarily detains, searches pr arre 
(c) vexatiously and unnecessarily seizes the movable prop 
pretencé of seizing or searching for any artigle liable to confiscati 
(d) commits, as stich officer, any other act to the injury of ar 
reason to believe that such act is required for the execuéion of his 
shall, for every such offence, te punishable with fiye which may 
© rupees. l ° 
,  Any* person wilfully and maliciously giving false information 
or a search to he made under this Act shall be punishable with fi 
æ i y c 
e 


< . 6 
2 4 ® 


fu: 

his 

1 permission 

_ven to his s 

in writing of his intention 

pra wagistrate be- punishable with im; 
nths, or with fine-which smay extend tc 


CHAPTER IV, 
TRANSPORT BY SEA, 


en any excisable goods are carried by sea in 

-the Burden of: three hundr: 

for carrying and master of such vessel: 

ls in- certain prisonment for a term whi 

f with fine which may extend 
both. P- 


Exceptions; : 25. Nothing in séction 
ate (a) any excisable goods covered by a-permit erani 
ct; a : ` 


l (b). any excisable goods covered by a pass granted 
Board of Revenue-may appoint in this behalf; 3 


(c) such amount of excisable goods ‘carried on boar 
her crew or by the passengers or animals (if any) on board 
- may from time to time exempt from the operation of sectii 


26. When any officer empowered by the Central Boa 

f IH Section has reason to belie 

Power of stoppage,.search from information taken dow 

and arrest. goods are being carried, or | 

four hotirs Been carried, in 

owner or master of such vessel liable to the penalties impo: 
such vessel to be brought-to and thereupon may— 


(a) -enter and search the vessêl; R 


a s z 
| (b) require the master of the vessel to produce any 
lating to the vessel or the cargo thereof ; Fo * 


_ (c) seize the vessel if the officer has reason to belie 
ee Act,-and cause it to be brought with its crew and carg 
an Wi a 7 ka) e 


(d). where any excisable goods are found on board th 
out a warrant any person on board the ve8sel whom he has 
able under section: 24, i 


6 
x b 

27., Any. master of a vessel fefusing or neglecting t 
. ducet hif papers when require 
Penalties . for resisting under section 26, and any per 
officer. in the performance, of his di 
; z oficer- without a warrant, “an 
Prisonment for a term which may extend to six months or 

one thousand-rupees, or with both. 


28. (1) Every vessel (including all; appurtenances) - 
are garried so: as to .ren¢ 
Confiscation of vessel and such vessêl liable to penalties 


cargo. ; on board such vessel and thi 
l s l - which an offence under this A 

liable to confiscation on. the orders of the officer empowere 

Government. _ < 


< - ea = 7 
(2) Whenever any Customs-officer is satisfied that a 
tion’under this section he may seize such article, and’ shall a 
superior officer for the information of the officer empowes 
a on (1) and, such officer may, ff satisfied on, stich ri 
quiry as he thinks ft, that the article so seized is liable to | 
‘be confiscated; or impose a fine in lieu thereof not exceedi: 
a a j 


A 
e 


A 


it 

“jage Of excisable BOLUS witing 

5 of vessels from the operation 

. notification, gain subject such carriag 


this Chapter. 
CHAPTER V. ; 
_ Provisions RELATING TO SALT. , 


rivate salt factory who has by virtue of a basen 
the British or any former Government, a special “ag 
wèni right to manufacture salt, dr to excavate or col 

tural salt, shall on application made in accordance with the 
les made under this Act be entitled to a licence for such 
irpose and: to the annual renewal thereof, unless on a brea 
s licence has ‘been cancelléd by an officer duly empowered 


s behalf. ; 
privatt salt-work, other than a private salt factory, to which 
ction 31 applies, of which, under the provisions of section 
7 of ‘the Bombay. Salt Act, 1890 (Bom. IT_of 1890), the. 


roprietor was entitled on application to a licence to manu- 
actiire or to excavate or collect natural salt at such factory, ' 


aall continue to be entitled, on application made in accord- 
= this Act, to a licence 107 such purpose and to the annual 
each of the provisions of this Act his licence has been can- 
vered bysthe Central Government in this behalf : 

tor of Central Excise may at any time withdraw or with- 
or of any such galt factory, if no saltehas been manufactured, 
salt factory for the three years ending on the thirtieth day 
» of his order, ar? with the previous sanction of the Central 
lig factory has noj produced, on an average, during the sai 


id maunds of salt pergannum. , 
CHAPTER VI. 


\TION oF CONFISCATIONS AND PENALTIES. 


33. Where by the rules made under this Act any thing 
is liable to ‘confiscation or any person is liable to.a penalty, 
such confiscation or penalty may be adjudged— * ` 


*ollector of “Central Excise; 
Í goods not exceeding five hundred rupees in value and impo- 
5, two hundred and fifty rupees, by an Assistant Collector of 


-al Board ‘of Revenue may, țin the case of any officer perform- | 
nt Collectar of @entral *Extise, reduce the limits indicated in 
d may confer on any officer the powers indicated in clause (a) 


eo. @ 
34. Wherever confiscation is adjudged under this Act 
“or the rules made thereunder, the officer adjudging it shall 
give the owner of the goods an option to pay in lieu of con- 

fiscation such fine as the officer thinks fit. ; 
eeming himselt aggrieved by any decision or order passed by a 
Central Excise officer “under this Act or the rules made there- 
under may, within three months from the date of such deci- 
sion or order, appeal therefrom to the Central Board of 
as the Central “Government directs, to any Central Excise officer 
Assistant Collector of Central Excise and empowered in that 
ernment. Such duthority or officer may thereupon make such 
ich one as he thinks fit, confirming, altering or annullingsthe 
gainst : 

h order in appeal shal] have the effect of subjecting any person 


or penalty an has been adjudged against him in the original * 


~ 
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f 
a (2) Every order passed in appeal under this section shall, subject to the power of 
revision conferred by section 36, be final, l 
36. The Central Government may on the application of 
any person aggrieved by any decision or order passed under 
Revision by Central Go- this Act-or the rules made thereunder by any Central Excise 


vernment, officer or by the Central Board of Revenue, and from which 
no “appeal lies, reverse or modify such decision or order. 
` i CHAPTER VII. 
i SUPPLEMENTAL PROVISIONS. 
Power Central Govern- 37. (1) The Central Government may make rules to 
ment to@nake rules, 4 carry into effect the purposes of this Act. 


(2) In particular, and without prejudice to the generality of the foregoing power,e 
such rules may— i ° 
. (i) provide for the assessment and collection of duties of excise, the authorities by 
whom funetions under this Act are to be discharged, the issue of noticey requiring pay- 
.mênt, the manner in which the duties shall be payable, and .the recovery of duty not paid; 

ors (ii) ysontbit absolutely, or with such exceptions, or subject to such conditions as the 

Central Government thinks fit, the production or manufacture, or any process of the pro- 
duction or manufacture, of exc®able goods, or of any component parts or ingredients or 
containers thereof, except on land or- premises approved for the purpose; ; i 

(iit) prohibit absolutely, or with such exceptipns, or subject to such conditions as 
the Central Government thinks fit, the bringing of excisable goods into British India from . 
the territory of any specified Prince or Chief in India, or the transit of excisable gaods fron®, e 
any part of British India to any other part thereof ; l 

(iv) regulate the removal of excisable goods from the place where produced, stored 
or manufactured or subjected: to any process of production or manufacture and their trans- 
port to or from the peemises of a licensed person, or a bonded warehouse, or to a market; 

(v) regulate the production or manufacture, or any process of the production, or 
manufacture, the possession, storage and sale of sati, and so far as such regulation is essen- 
tial for the proper levy and collection of the duties imposed by this Act, of any othtr ex- 
cisable goods, or of any component parts or ingredients or containers thereof: 

(vt) provide for the employment of offigers of the Crown to supervise the carrying 
out of any rules made under this Act; "è 4 

(vu) require a manulacliurer or the licensee of a warehouse to provide accommoda- 
tion within the precincts of his factory or warehouse for officers employed to” supervise 
ie carrying out of regulations made under this Act and prescrfite the scale of such accommo- 

ation; ` e : 

(viti) provide for the appointment, licensing, management antl supervision of bonded 
warehouses and the procedure to be followed in entering goods into and clearing goods from 
such warehouses; : i 


e 

(ir) .provide for the distinguishing of goods which have been manufactured under 
licence, of materials which have been imported under licence, and of goods on which duty 
has been paid, or which are exempt from duty under this Act; , - 

(x) impose on persons engaged in” the production or manufacture” storage or sale 
(whether on their own account or as brokers gr commission egents) of salt, and, so far as 
such imposition is essential for the proper levy and collection of the duties imposed by this 
Act, of any other excisable goods, fire duty of furnishing information, keeping records and . . ® 
making returns, and prescribe the hature of Such information and the form of such records 
and returns, the particulars to be contained therein, and the manner in which they shall be . 
verified; | < ° p 

(xi) require that excisable goods shail not be sold or offered or kept for sale in Bri- 
tish India except in prescribed containers, bearing a banderol,*stamp,or label of stich nature 
and affixed in such manner as may be prescribed; : 

(xii) provide for the issue of licences and transport permits and the fees, if anf, to 
be charged therefor : å , 
; Provided that the fees for the lifensing of the manufacture and refining of salt and 
saltpetre shall not exceed, in the case of each such licence, the following amounts, namely :-— 

e 


Rs. 


~ a 
Licence to manufacture and refine saltpetre and to separate and 


purify salt in the process of such nganufacture and refining .. 50 ° 
Licence to manufacture saltpetre ne Wk 
: Licence to manufacture sylphate of soda (Kharinun) by solar heat P 
$ in evaporating pans N .. ° 10 
i nica to manufacture sulphate of soda (Kharinun) by artificial x 
ez eat a . 
Licence to manufacture. other saline substances na 2 
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(xiii) provide for the detention of goods, plant, machinery or material, for the purpose - 


of exacting the duty, the procedure in connection with the confiscation, otherwise than under 
section 10 or section 28, of goods in respect of which breaches of the Act or rules have 


«been committed, and the disposal of goods so detained or confiscated ; 


(xiv) authorise and* regulate the inspection of facfories and provide for the taking 
of samples, and for the making of tests, of any substange produced therein, and for the 
inspection or search of any-place.or conveyance used for the production, storage, sale or 
transport of salt, and so far as such inspection or search is essential for the proper levy 
and collection of the duties imposed by this Agt, of any other excisable goods; 


(av) authorise and regulate the composition of offences against, or liabiliti incurred 
under, this Act or the rules made thereunder ; 


(xvi) provide for the grant of a rebate of the‘duty paid on goods which are ex- 


` “ported out of India or shipped for consumption on a voyage to any port outside India: 


. 


“notifications. 


e done or ordered to be done-under thit Act after the ex 


Provided that rules made under this clause shall provide that when steel ingots ong 
which the duty of excise imposed by this Act has been paid, or articles of iron or steel 
manufactured in British ndia frofi such ingots, are exported out of India, thére shall-be- 


payable to the exporter of such ingots or articles, subject to such conditions as ‘ita y 
prescribed, a refund at-the following rates, namely :— 


on ingots, blooms and billets— 
a refund at the rate of four rupees per ton, 
on other manufactures. of iron or steel 


(a) not fabricated—a refund at the rate of five and one-third rupees per ton; 


4 Cb). fabricated—a refund at the*rate of six rupees per ton; 


(xvii) exempt any goods from the whole or any part of the duty imposed by this 
Act; 


(xviii) define an area no point in which shall be more than one hundred yards from 


i a nearest point of any place ih which salt is-stored or sold by or on behalf of the Central 


overnment, or of any factory in which saltpetre is manufactured or refined, and regulate 
the possession, storage and sale of salt w&hin such area; | 
(xix) define an area round any other place in which salt is manufactured, and regu- 
late the possession, storage and sale of salt within such area; - s 
`- (xx) authorise’ the Central Board of “Rewenue or Collectofs of Central Excise ap- 
pointed for the purposes of this Act to provifle, by written instructions, for supplemental 
matters arising oyt of any rule Made by the Central Government under this section, 


(3) In making rules waler this sectidh, the” Cengral Government may provide that 
any person committing a breach-of any gule shall, where no other penalty is provided by 
this Act, be liable to a penalty not exceeding two thousand rupees and that any article tn 
respect of which.any such breach is committed shall be confiscated. i 
& è 


38. Al rules made and notifications issued under this 
Act shall be made and issued by publication in the official 


Gazette. AJl such rules and notifications shall thereupon have 
effect as if enacted in this Act: 


Publication of rules and 


a 


= 3 
Frovided that every such rule shall be laid as soon as may be after it is made before 
each of the Chambers of the @entral Legislagure, while it is in session, for a total period 
of thirty days which may be comprised in on@ session in two or more sessions, and if 
before the expiry of that period, or where the period for Which the rule is so laid before one 
Chamber does*not-coingide with that for whith it is so, laid before the other, before the 
expiry of the later of these. pegiods, both Chambers agree in making any modification in the 


rule or both Chambers agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be. 


39. The enactmerts specified in the Second Schedule are hereby repedled to the 


we z extent mentioned in the fourth column thereof. But all rules 
Repeal of enactments. made, notifications published, licences, passes or permits 


- . granted, powers conferred and other things done under any 
such enactment and now in f i 


orce shall, so far as they are not inconsistent with this Act, 
BS oes to have been respectively made, published, granted, conferred or done under 
this Act. e = o 


A | eee 40. (1) No suit shall lie against the Central Govern- 
Bar of suits:and limitatjon ment or against any officer of the Crown in respect of any 
of suits and other legal 


order passed in good faith or any act in good faith done or 
proceedings. ordered to be done under ttis Act; - i 


(2) No “suit, prosecution,” or other legal proceeding shall be instituted for. anything 


piration of six months from the 


accrual of the cause of action or from the date of the act or order complained of. 
, @ 


LAN 


oy 
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: -= - > THE-FIRST- SCHEDULE. 
(See section 3.) < 
ilei Bene pin Panda ° Rate of duty. 


No. 





1 KEROSENE— l f 
4 Kerosene” means any inflammable hydro- 
carbon (including any mixture of hydro- 
carbons orany liquid containing hydro-car- 

bons Dut excluding motor-spirit) which— 


(i) is made from petroleum as defined in sec- 
tion 2 of the Indian Petroleum Act, 1899 
(VIII of 1899), and 


(if) is intended to be or is ordinarily used in 
liquid form for purposes of illumination. 


2 MATCHES— 
“ Match” includes a firework in the form qf a 
match; and, where a matchstick has mofe 
heads than one capable of being ignited by 
striking, each such head shall be deemed to 
be a match. 
(1) Matches, manufactured in a factory whose 
daily output exceeds one hundred gross of 
` boxes, in boxes or booklets containing’ on an 
average— ` 
(4) not more*than forty matches e . . 
(it) more than forty, butnot more than fifty 
matches. . 
(iii) more than fifty, but not mere than sixty 
_ _ matches. 
- (iv) more than sixty, 
| matches. i 
- (2) Matches, manufactured in a factory whose 
daily output does not exceed one hundred 
gross of boxes, in boxes or bookletscontain- 
ing on an average— 


(i) not more than forty matches 


` 4 


- e ® 
but not more than eighty 


(ii) more than forty, but not more than fifty 


.... matches. 0°. 
(iit) more than fifty, bpt not more than sixty 
matches. ss ° 


(iuf more than sixty, 


but not more than eight 
matches. : bl of 


(3) Matches in boxes containing on an average 
‘not more than twelve matches of the type 
knowr as “Bengal Lights”. 


(4) All other matches E 


6. 
X 


3 MECHANICAL LIGHTERS— . 


“ Mechanical Lighter” means any mechanical 
or chemical contrivance for causing ignition 
which is portable and, which operates by 
producing a spark o» flame whether by itself 
or when~brought into contact with gas, and e 
includes a mechanical lighter issued froma 
factory in an incomplete state or requiring 

“for its completion the addition of a flint. 


{—2 





The rate at which Customs duty 
is for the time being leviable 
under the Indian Tariff Act, 
1934 (XXXII of 1934), read 
with any other enactment for , 
the time being in force.” 





f ® 
B e 
se 
Two rupees.” 7 
Two rupees and | Per .gross 
eight annas. of boxes 
el hree rupees | : or. book- 
i * lets. 
Für rupees a) 
e ' e 
a 
Qne rupee, peen] 
annas and two] | 
o 5 
wo rupees an 
seven annas. P ar id 
Two rupees, four- | ss tnd 
teen annas and ve 


nine pies. lets. 


Three rupees, four- 
teen annas and 
afour ples. . 


Ten anjfas per gross of boxes. 





. Eight annas for every 1,440 


matches or fraction thereof. 
| | 


Three rupees per lighter. 
@ 
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Item 
No. 





4 


~I 


SILVER 


-SUGAR PRODUCED IN A FACTORY ORDI- 


_ Description of goods. 





MOTOR SPIRIT— 


“ Motor spirit” means— | 
(a) any inflammable hydro-carbon (including 
any mixture of hydro-carbons or any liquid 
containing hydro-carbons) which i$ capable 
of being used for providing reasonably 
efficient motive power for any form of 
motor vehicle; and 


(b) power alcohol, thatis, ethyl alcohol of 
any grade (including such alcohol when 
Anak ki A otheswise treated), which 
_ either by itself or in admixture with any 
‘ such hydro-carbon, is capable of being 
used as aforesaid 

SALT— 
- Salt” includes swamp salt, spontaneous salt, 
and salt or saline solutions made or pro- 


i 
. 


duced from any saline substance or from 


, salt earth. 


rr rn Ae 


STEEL INGOTS . 
NARILY USING POWER IN THE GOURSE 


“OF PRODUCTION OF SUGAR— x 
“Sugar” means any farm of sugar tontaiming n 


more than ninety per cent. of sucrose :— 
(1) Sugar other than Khandsari ôr Palmyra 
(2) Khandsari sugar— 
that is to say, sugar in the manufacture of 
which neither a vacuum pan nor a’ vacuum 
evaporator is employed. 
(3) Palmyra sugar— , ° 
that isto say, sugar manufactered from jag- 
® gery obtained by boiling the juice of the 
palmyra palm. l 


9 TOBACCO, CURED— ° 


. 6 

“Tobacco” means any form of tobacco, whether 

cured er uficuted, and whether manufactured 

or not, and includesthe leaf, stalks and stem 

of the tobacco plant but does not include any 

part of a tobacco plant while stil? attached to 

the earth; = 
1—Virginia Tobaeco— ° 

A.—Flue cured— 


e (1) if intended for manufacture into— 


(a) eigarettes— : 
(i) containing more than 20 per cefit. 





Rate of duty. 


Fifteen annas per imperial gallon. 
@ 


For the year ending the 31st da 
of March, 1944, the rate feed 
by section 2 of the Indian 
Finance Act 1943 (VIII of 
1943), read with section 5 of 
the Indian Finance (Supple- 
mentary and Extending) Act, 

, and thereafter the rate 
fixed annually by Act of the 
Central Legislature. 


Three annas and seven and one- 
fifth pies per ounce Troy. 
Four rupees per ton. 


Three rupees per cwt. 


Eight annas per cwt. 


Nil. 


J 


ome, 


. ; 
One rupee and twelve 





weight of imported tobacco. annas. 
(ii) containéng 20 per cent, or less than One, rupee and four 
0 per cent. weight of ifnported to- annas. e 
bacco. | b : 
(iii) containing no imported tobato | . Eightannas». . > per Ib. 
iris ; i . a` Six annas .' ; ° 
: 2) cheroots ; . . +  . Pwoannas . 5 
(2) If intended for any other purpose e One rupee and twelve 
. E e annas za ; 
B.—Airecured ; ; i Six annas , J ° 
oe 
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e : Description of goods. Rate of duty. 
11.—Country Tobacco— e ; 1 
(1) if intended for manufacture into— 
a) Cigarettes . ° . < . Six annas . | 
biris . |”. . . . Six -annas . 
(¢) cigars or cheroots Two annas | ; 
_ (d) hookah tobacco . 74 One anna . 
(e) snuff . . ; R b - Six annas. Per Ib 
(2) if intended for sale as chewing tobacco» One anna . SEDs 
whether manufactured or merely cured. 
(3) if intended for any other purpose . . Sixannas. 
III.--Stalks, stems and other refuse of tobacco— : 
(1) if intended for use in the preparation of One anna . | 
. any form of<manufactured tobacco. M . 
(2) if intended to be used for agricultural pur- Ni .¢ ; J 


poses. 


1V.—Tobacco manufactured into cigars and 


‘cheroots of which the value— 

(i) exceeds Rs. 30 a hundred a 4 ; 

(it) exceeds Rs. 25 a hundred but does not ex- 
ceed Rs. 30 a hundred. 

(iii) exceeds Rs. 20 a hundred but 
exceed Rs. 25 a hundred. l 

(iv) exceeds Rs. 15 a hundred hut does not ex- 
ceed Rs, 20 a hundred. 

(v) exceeds Rs. 10a hundred but does not ex- 
ceed Rs. 15 a hundred. 

(vi) exceeds Rs. 5 a hundred but does not ex- 
ceed Rs. 10 a hundred. 

(vii) exceeds Rs, 2-8-0 a hundred but ddes not 
exceed Rs. 5 a hundred. 

(viii) exceedg Rs. 1-4-0 a hundred but does not 
exceed Rs. 2-8-0 a hundred. , 


e 
does not 


(iz) exceeds As. 10 but does not exceed 


Rs. 1-4-0 a hundred. ° 


| 10 TYRES— . 


a o 
“Tyre” means a pneumŝtic tyre in the manu- 
facture of which rubber is used and includes 
the inner tube and the outer cover of such a 


tyre, 
11 VEGETABLE PRODUCT— . 
. “Vegetable product” means any vegetable oil 


or fatevhich, whether by itself or in admix- 
ture with any other substance, has by hydro- 
genation or by any other process been hard- 


- ened for human consumption. 
THE SECON]? SCHEDULE? 


Excisable goods specified for the purposes of section 6— e 


Excisable goods specified for the purposes of section 8— 


A a  —oOeore__ eee 


(Se sections 6 and 8). 
ART A. 


1. Tòbacto. ° 
PART B. 
1. Tobacco. 


THIRD SCHEDULE. 
(See section 39.) 


Year, No. Short title. 
e < . 
1879 XVI . The Transpart of salt Act, 1879 . 
~1882 XII . The Indian Salt Act, 1882 . ; 
1889 IV . The Madras Salt Act, 1889 . 
(Madras) rs 


Six rupees 2 x 
Five rupees. K 


Four rupees 

Three rupees 2 4 
Two rupees 

One ‘rupee ; 
Eight anuas 

Four annas 


Two annas 


Tén per cent. ad valorem, 


Five rupees per cwt. 


Extent of 
repeal.. 


. The whole, 
Theewhole. 
The whole, 








f a 
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Year.” No. |, Short title. < Extent of 
1890 11 The Bombay Salt-Act, 1890 . gas TK . The whole. 
(Bombay) : oe 
1908 X . The Indian Salt-duties Act, 1908 . K < The whole. 
1917 II , The Mofor Spirit (Duties) Act, 1917 . « . The whole. 

1922 XII . The Indian-Finance Act, uy : : . The whole. , 
1930 XVIII . The Silver‘(Exercise Duty) Act, 1930 .- . The who. 
1931 - .. , The Indian Finance (Supplementry and Extend- The who 
ing) Act, 1931, |. : 
1934 XIV . The Sugar (Excise Duty) Act, 1934  . . The whole. 
° 1934 XVI . The Matches (Excise Duty) Act, 1934 e . . The whole. 


1934 XXIII . The Mechanical Lighters (Excise Duty) Act, 1934 The whole. 
1934 XXXI . The Iron and Steel Duties Act, 1934 : . The-whole. 


"1938 XIII . The gind SalteLaw Amendment Act, 1938. <, The whole. 

1941 X . The Tyres (Excise Duty) Act, 1941 . The whole. 

1943 X' , The Tobacco (Excise’Duty) Act, 1943 . <- . The whole. 

1943 XI . The Vegetable Product (Excise Duty) Act, 1943. The whole. 
9 


t 


V aa 








. THE COFFEE MARKET EXPANSION (AMENDMENT) ACT, 1944. 





Los ad 


ane : [27th February, 1944. 
An Act further to amend the Coffee Market Expansion Act, 1942. 
WHEREAS it is expedient ‘further to amend the Coffee Market Expansion Act, 1942 
. (VIE of 1942), fos the purposes hereinaffer appearing; í 
It is hereby enacted as $ollows:— 


Short title. 1. This Act may be a CoFFEE MARKET Ex- 


-Act No. II oF “1044. 


, PANSION (AMENDMENT) ACT, 1 


S 2. In section 3 of the Coffee Market Expansion Act, 
Amendment of section 3, 1942 (VII of 1942} (hereinafter referred to as the said Act), 


~ Act VII of 1942.° after clause (e) tha following clause shall be inserted, 
*fiamely :— e 
“(ee)” “dealer” means a person carfying on the business of selling coffee, whether 
wholesale or by retail;3. “ f 4 l 


p : 3. In sub-section (1) of section 36 of the said Act, g 


Amendment of section 36 te < , 4 
' after-the wofds “any licensed curer” the words “or dealer” 
Act VII of 1942. shall be inserted. = g f 


4. In sub-section (2) of section 40 of the said Act, 


| Amendment - of  sætion 7 ihe _ S 
after the words “Previncial Government” the following shall 
40, Act VII of 1942. be inserted, namely :— 7 é À 


“or. of the offence specified in sub-section <2) of section 16 except on complaint made 
by an officer authorised ip this behalf either by the Provincial Government or by the Board”. 
. e . || g - 


THE COAL MINES SAFETY (STOWING) AMENDMENT ACT, 1944, 
6 e : 





e o ° Act No. IF oF 1944, s 
: j [7th March, 1944. 


An Act further to amend the Coal Mines Safety (Stowing) Act, 1939. 
WHEREAS it is expedient further to amend thê Coal Mines Safety (Stowing) Act, 
1939° (XIX of 1939), for the purposes hereinafter appearing; 


It is hereby: enacted®as follows:— , r , 
F 1. This Act may be called THE Coat Mines SAFETY 
SHfort title. o (Stowinc) AMENDMENT Act, 1944, |, 


2. In sub-section (1) of section 8 of the Coal: Mines Safety (Stowing) Act, 1939 

Se. * Xe (XIX of 1939)” (hereinafter referred to as the said Act), 

Amendment of section 8, in cause (iii), for the words “operations other than: stowing” ° 
fact RIX of 1939. the vores ‘stowing and other operations” shall be substi- . 

= Ss" tuted, - - ors : Ci Bn NEG 


bad fa 


- 


n 
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Amendment of section 3. To section 10 of the said Act the following proviso 
10, Act XIX of 1939. shall be added, namely :— . 


“Provided that the power cogferred by the proviso to sub-section (6) of the said 
section 19 to suspend’ the operation of a requisition under sub-section (1) of that section 
-shall include a power similarly to suspend the operation of an order made under sub-sec- 
tion (3) of section 9 of this Acts’ 


Insertion of new section _ 4. After section 10 of the said Act the following sec- 
10-A in Act XIX of 1939. tion shall be inserted, namely :— 


“10. Powers of Board in executingSpperations—(1) If in the opinion of the 
Board itgs necessary or desirable that any protective measures, including stowing, required 
in furt¥france of the object of this Act, should be undertaken directly by the Board, the 
Board may execyte or causeto be executed such measures under its own supervision. 


- e 
(2) For the purposes of" this section the Board shall have the right for itself and 
gil persons employed in the execution of any work undertaken under this section to enter 
upon any property in which the work is to be done and to do therein all things necessary 
for the execution of the’ work. l i ° 6 
- “(3) No person shall obstruct or interfere with the execution of any work undertaken 
under this section, and no person shall remove or tamper with any plant or machinery or 
any stowing or other material used in the execution of such work. 
(4) Whoever contravenes the provisions of sub-section (3) shall be punishable with . 
. imprisonment for a term which may extend to six months or with fine or with both.” 
& 


- THE INDIAN COMPANIES (AMENDMENT) ACT, 1944. . . 


Act No. IV or 1944. 
oo * [7th March, 1944. 
An Act further to ameud the Indian Companies Act, 1913. - 


WHEREAS it is expedient further to amendythe Indian Companies “Act, 1913, (VII of 
1913), for the purposes hereinafter appearing; ` “e : 


It is hereby enacted as follows :— 


Short title and com- “ 1. (1) This Act may be called*THe INDIAN COMPA- 
mencement: NIES (AMENDMENT) Act, 1944. 
i (2) It shall come into force on suck date as the Géntral Government may, by noti- 
fication in the official Gazette, appoint. e - e 4 ae 

Insertion of new section e %2, After section 277-H of the Indian Companies Act, 
after section 277-H, Act 1913 (VII of 1913) (hereinafter referred to as the said Act}, 
VII of 1913. “the following section shall be inserted, namely :— 


| + “277-HH.—Prohibition of employment of managing agents and restrictions on cer- 
-tain forms of employment—No banking compatty, whether incorporated: in or outside Bri- 
tish India; which carries on business in British . India, shall, after the expiry of two years 
‘from the commencement of the Indian Companits (Amendment) Act, 1944, employ or be 
managed by a managing agent, or any person whose remuneration op§pert of whose gemune- 
ration takes the form of commission or a*share in the profits of the company, or any person 
having a contract with the company for its management fog a period exceeding five years 
at any one time: i ° 


i ; f “< l : i 
Provided that the period of, five years shall; for the purposes of ¢his gection, be com-- 
puted from the date on which this section comes into force: 0 
_ Provided further that any such contract may be renewed or extended for a further 
period not exceeding five years at a time if an so often as the directors think fit.” 


ne a "Act 3. For sêction 277-I of the sajd Act the following sec- 


VII of 1913. . tion shall be substituted, namely :— e- 


“277-1. Restrictions on commencement of business and conditions for carrying on 
business ‘by banking company.—()Noetwithstanding anything contained in section 103, no 
banking company incorporated under this Act on or-after the 15th day of January, 1937, 
shall commence business unless shares have been allotted to an amount sufficient to yield 
a sum of at least’ fifty thousand rupees as working capital, and®unless a declaration duly 
verified by an‘affidavit signed by the directors and the manager that such-a sum has been 
received by way of paid up capital has been &led with the registrar. ° 

e (2) No banking company, whether incorporated in or outside British India, if in- 
corporated on. or after the 15th eday of January, 1937, shall, after the expiry .of ¢wo years 
rom the commencement of the Indian Companies (Amerdment) Act, 1944 carry on busi- 
ness in British. India unless it satisfies the following conditions, namely :— . o 

(+) that the subscribed capital of the company is not less than half the authorised 
capital, and the paid up capital is not less than half the subscribed capital, and 
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(b) that the capital of the company consists of ordinary shares only, or ordinary 

shares and such preference shares as may have been issued before the commencement of 
_the Indian Companies (Amendment) Act, 1944, only, and < 

„~ (c) that the voting rights of all shareholders are estrictly proportionate to the con- 

tribution made by the shatcholder, whether a preference shareholder or an ordinary. share- 

-holder, to the paid up capital of the company.” ‘ 
4. In sub-section (4) of section 277-L of the said. Act, 
Amendment of section after the word, figures and letter “section 277-H” the words 





277-L, Act VII of 1913. figures and jettets “section 277-HH, section 277-1” shall be 
: l inserted. 
. THE INDIAN AIRCRAFT (AMENDMENT) ACT, 194, 
Act No. V or 1944. ~ ; . 
i : : 5 [7th March, 1944, | 
An Act further to amend the Indian Aircraft Act, 1934. : : 


WHEREAS. it is expedient further to amend the Indian Aircraft Act, 1934 (XXII of 
1934), for the purpose hereinafter appearing; . 


It is hereby enacted as follows :— . 
ti i 1. This Act may be called THe INDIAN AIRCRAFT 
Sasi HUE: “(AMENBMENT) Act, 1944. 


; 2, In sub-section (2) of section 5 of the Indian Air- 
Ea oo 5, craft Act, 1934 (XXII of 1934), after clause (a) the follow- 
= 9 Sg ing clauses shall be inserted, namely :— 

l “(aa) the regulation of air tiansport services, and the prohibition of the use of 
aircraft in such services except under the authority of and in accordance with a licence 
authorising the establishment of the service; | 

- (ab) the information to be furnishgd by an applicant for, or the holder of, a licence | 
authorjsihg the establishment’ of an air@transport service to such authorities as may be 
specified in the rules;”. 


Further amendment .of 3. After sub-section (2) of séction 5 of the Indian 
section 5, Act XXII of Aircraft-Act, 1934,(XXII of°1934), the following sub-section 
1934. i shall be added, namely :— 


““(3), Rules to be laid before both Chansbers—Every rule made under this section 
shall be laid as soon as may be after it i? made befgre each of the Chambers of the 
Central Legislature, while it is in session, for a total period of one month which may be 
comprised in one session or in two or more sessions, and if before the expiry of that period, 
or where -the period for which the rule is so laid, before one Chamber does not coincide 
weth that for which it is so laid before the other, before the expiry of the later of these 
periods, both. Chambers agree in making eany modification in the rule or both Chambers 
agree that the rule should not be made, the rule shall thereafter have effect only‘in such 
modified form or be of no effegt, as the case may be.” ga 


e THETRKANSFER OF PROPERTY (AMENDMENT) ACT, 194. ` ` 


“ Act No. Visor 1944, ae dee 

a k [7th March, 1944. 
` WHEREAS it is expedient further to ametid the “Transfer of Property Act, 1882 (IV 
of 1882), for the purposes herginafter appearing; 


It is hereby enacted as follows:—~ e -> ; p 
< ; 1. This Act may be called THE TRANSFER oF PROPER- 
Shek LG, e _  ÎY (AMENDMENT) Act, 1944, . 
Insertion -of new seccion 2. After section 130 of the Transfer of Property Act, 


1882 (IV of 1882) (hereinafter referred to as the said Act), 
the following section shal» be inserted, namely :— 
_ «+ “130-A. Transfer of policy of marine insurance.(1) A policy of marine insurance 
may be transferred by assignment unless it contains terms expressly prohibiting assign- 
ment, and may be assigné&l either before oreafter loss. ° a 
. (2) A policy of marine insurance may be assigned by endorsement thereon or in any 
other customary manner. | ° 8 < 
(3) Where the insured person has parted with or lost his interest in the subject- 
matter imsured, and has not, before or at the time of so dding, expressly or impliedly agreed 
to assign the policy, any subseqtent assignment of the policy is inoperative: 4 
p “- Provided that nothing in this sub-section affects the assignment of a policy after e 
loss. $ i ; 


(4) Nothing in clause (e) of section 6 shall affect the provisions of this Section.” ; 


130-4 in Act IV of 1882. 


. 
r 
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Substitution of new sec- : f PA 
tion for section 135, Act 3. For section 135 of the said Act the following 


IV of 1882. tion shall be substituted, namely :— 


“Assigmuent of rights under policy of insurance against fire.—Every assignee, by 
endorsement or other writing, of a policy of insurance against fire, in whom the properly 
in the subject insured shall be absolutely vested at the date of the assignment, shall have 
transferred and vested in him all rights of suit as if the contract contained in the policy 
had been made with himstlf,” 


Insertion, of new section 4. After section 135 of the said Act, as substituted by 
135-A in fict IV of 1882. this Act, the following section shall be inserted, namely :— 
YA. Assignment of rights under policy of marine insurance—(1) Where a 
policy Of marine insurance has been assigned so as to pass the beneficial interest therein, 


the assignee of the policy is entitled to sue thereon in his own name; and the defendant*® 


is entitled to make any defence arising out of the contract which he would have been en- 
@itled to make if the action had been brought in the name of the person by or on behalf of 
whoin the policy was effected. ° 


e 
'(2) Where the insurer pays for a total loss, either of the whole, or, in the case of 
goods, of any apportionable part, of the subject-matter insured, he thereupon becomes en- 
titled to take over the interest of the insured person in whatever may remain of the subject- 


-matter so paid for, and he is tfereby subrogated to all the rights and remedies of the in- 
sured person in and in respect of that subject-matter as from the time of the casualty caus- ° 


ing the loss. e e ; 
(3) Where the insurer pays for a partial loss, he acquires no title to the subject- 


matter insured, or such part of it as may remain, but ke is thereupon subrogated to-alf rights. 


and remedies of the insured persons as from the time of the casualty causing the loss, in 
so far as the insured ‘person has been indemnified by such payment for the loss. 


(4) Nothing in clause (e) of section 6 shall affect the provisions of this section.” 


THE INSURANCE (AMENDMENT) ACT, 1944, è ` o % 
@ 





ren Act No. VII or 194. | 
a r [7th March, 19H. 
Poy An Act further to augl the Insurance Act, 1938. 
WHEREAS it is expedient further to, amend the Ingerance Act, 1938 (IV of ..1938), 
for the purposes hereinafter appearing, | j : 
It is hereby enacted as follow :—- 
< 1. This Act°may be called THE INSURANGE (AMEND 
Short title. MENT) Act, 1944. à 
~ 2. To section 46 of the Insurance Act, 1938 (IV %f 
ee oe ene 1938) (hereinafter referred to as the said Act), the follow- 
ae ue a. ing proviso shall be added, namely — 


7 “Provided that nothing in this section shal? apply to æ poltsqgf marine insurance.” 
Amendment of section < ° > : 
48, Act IV of 1938. 3. TA section 48 of the said Act,— 


(a) in sub-section (2) before the warts “be eligibl for election as directors” the 
following shall be inserted, namels*:— na < 


“unless disqualified under stib-Section {2-A)”; : 
(b) after sub-section (2) the following sub-section shall be inserted, namely :— 


“(2-A) A person shall be ineligible for election‘as a director under sub-section (1) 
of any company if he is a director, officer, employee, or legal or technical adviser of that 
company, or of any other insurer, or is an instirance agent of empleyer of insurance agents, 
and shall cease to be a director under sub-section (1) if after election he acquires any 
disqualification specified in this sub-section or no longer holds the qualifications reqetired 
by sub-section (2) : = | 

Provided that nothing in this sub-section shall disqualify a person who is an elected 
director under sub-section (1) and is not otherwise disqualified under this sub-section, from 
being re-elected : i g 6 

Provided* further that any director holding office at the commencement of the Insur- 
ance (Amendment) Act, 1944, shall not becojne ineligible to remain a.director by virtue’ ol 
this sub-sectiori until fhe expiry of six months from the commen@ement of that Act.” 


gchelule, Ack IV of 1938. | ° 4, In the Third Schegule to the said Act—" 


(a) in Part I, in Regulation 2 after the werds “appropriate for firc insurance”.the e 


words “and for marine insurance” shall be inserted, and the sentence “Form F is, as set 
out in Part H of this Schedule, appropriate for marine insurance business” shall be omitted; 
6 


f soe 
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- (b) in Part II, Form E shall be omitted, and in Form F, for the words “and to” in 
the heading the words “Marine Insurance ‘Businéss and” shall be substituted, and for the 
entry “United Kingdom, Foreign and Dominion Taxes” in the first column the entry “United 
Kingdom, British - India, Dominion and Foreign Taxts” shall be substituted. 


5. An insurer preparing in compliance with section 11 or section 16 of the Insur- 


l ance Act, 1938 (IV of 193%), a revenue account in respect of 

Transitory provision. marine insurance with reference. to any year ending on any 

f : date before the Ist day of January, 1945, may prepare it in 

accordance with the Third Schedule to that Act either as it stood before or as it stands 
after its amendment by this Act. 





p 3 THE CANTONMENTS (AMENDMENT) ACT, 1944. 
. *- Acrt No. VIII or 1944. E i 
e . [17th March, 1944. 


d 
An Act further to amend the Cantonments Act, 1924. l 
WHEREAS it is expedient further to amend the Cantonments Act, 1924 (II of 1924), 


. for the purposes hereinafter appearing; ` f Š 
„It is hereby enacted as follows:— l f 
; 1. This Act may be called THE CANTONMENTS ( AMEND- 
Short title. h " MENT) “Act, 1944. > l ; WE 
e ; f 2, To section 3. of the Cantonments Act, 1924 (II of 
Peraro f section 3, 1924) “(hereinafter ‘referred to as the said Act), the ‘follow- 
: R ; = ing sub-section shall be added, namely :— 
~ “(4) The Central Government may, by notification in the official Gazette, direct that 
in any place declared a cantonment under sub-section (1) the provisions of any enactment 
relating to loca] self-goverriment other than this Act shall have effect only to such extent 
or Subject to such modifications, or thag any authority constituted under any such enact- 
ment shall exercise authorit® only to suth extent, as may be specified in the notification.” 
à - 3. To sub-section (1) of section 15 of the said Act, 
Amendment of section after the first froviso, the following’ proviso shall be added, 
15, Act II of 1924. .« ; any A 
“Provided further that yntil the termination of the hostilities in being at the com- 
mencement of tle Cantonments? (Amendment) “Act, 1944, the foregoing proviso shall. have 
„effect as if the word 'electedè and the words ‘not*excegding one year’ were omitted.” 


e. Amendment of section 4, Ix sub-section (1) of section 28 of the said Act, 


28, Act If of 1924. of pay” shall be inserted. 


5. In. clause (f) of section 31 of the said Act, after 


Amendment of section the words “the authority” the brackets and words, “(which | 


31, Act II of 1924. may be an officer of the Provincial Government)” shall -be 
inserted. . : . 


words “by notice in writing may” shall be substituted and for 


Amendment of. section “the words “eit&er to remove the same or to repair” the words 


126, Act II of 1924, , “to remove the same, or*may-require him to repair” shall 
: .. : be substituted. e e o : l 

Amendment of section ,, 7. To sub-section (3) of section, 215 of-the said Act 
215, Act IT of 1924. - the following words shall be added, namely:— . 


“who shall give orders as to its disposal”, 


. . : 8. In stib-section (2) of section 216 of the said “Act, 
5 cree a ies ‘for the word “Board”, where it occurs for the second time, 
igs ` the words “President of the Board” shall be substituted. 


© m ® 
i _ THE INDIAN MERCHANT SHIPPIN G (AMEN DMENT) ACT, 1944. 





| ~ ACTING. IX or 1944. ° -F ng 
oOo . s g [27th March, 1944. 
An Act farther to amend the Indian Merchant Shipping Act, 1923. 


"WHEREAS it is expedient further to amend the Inglian Merchant Shipping Act, [923 - _ 


- (XXI of 1923), ‘for a certain purpose; . A 
è . Itis hereby enacted as follows:—e - 


| Short fitle ‘and com- 1. (1) This Act may be called THE INDIAN MĪERCHANT oe 


mencement. čá SHIPPING (AMENDMENT) ACT, 1944, ce 


after the words “not being a person” the words “in receipt’ 


oe a” £ aga 
6° In section 126 of the said Act, for the words “may, by notice in writing” the 


` 
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_ (2) It shall come into force on such date as the Central Government may, by noti- 
fication in the official Gazette, appoint. ° 


.2. In sub-section (|) of sectién 209-A of the Indian Merchant Shipping Act, 1923 


0 l (XXI of 1923), after-the words “tégether with a sum of one 
Amendment „Of section rupge for each day” the words “in respect of a deck pilgrim 
209-A, Act XXI of 1923. | and.a sum of three rupees for each day in respect of a cabin 
: class pilgrim” shall be inserted. - 
E / _ “THE INDIAN FINANCE ACT, 1944. 
[31st March, 1944. 


An Act to give effect to the financial proposals of the Central Government for the year 
beginnutg’on the 1st day of April, 1944. ° 


WHEREAS it is expedient to fix the duty on salt manufactured in, or imported by 
land into, British India, to fix maximum rates of postage under the Indian Post Office Act, 
1898 (VI of 1898), to continue for a further period of one year the additional duties of 
customs imposed by section 6 of the Indian Finance Act, 1942 (XII of 1942), and to in- 
crease certain of those duties, to alter the duty of excise on tobacco and to impose duties 
of excise on betel-nuts, coffee and tea, to fix rates of income-tax and super-tax, and to 


continue the charge and levy of excess profits tax and make certain additional provisions® , 


relating thereto; It is hereby enacted as follows :— 


Short title and extent. | Awe 16 ri This Act may j ae Tue INDIAN FINANCE 
(2) It extends to the whole of British India.. — j : 


i 6 
2. The duty salt man@@factured in, or imported by 
l land into, British India shall, for the year beginning on the 
Fixation of salt duty? . lst day of April, 1944, be at the rate of one rupee and nine 
annas per stagdard maund., - ? 4 
| 4 


3. For the year beginning on the lst, day of April, $944, the Schedule contained in 

Schedule |, to thg Indian Finance Act, 1943°(VIII ‘of 1943), 

Inland postage rates, shall «gain be inserted°in the fadian Post Office Act, 1898 
(VI of 1898), as tke First Schedule to that Act.” 


4, (1) The additional duties of customs on certain goods chargeable with a duty 

of customs under the First Schedule to the Indian Tariff Act? 

Continuation of, and en- 1934 (XXXII of 1984), or under the said Schedule read with 

hancement of, additional any notification of the Central Government for the time be- 

dufies.of customs imposed ing in force, imposed up to the 3I day of March, 1943, by 

by section 6, Act XII of section 6 of the Indian Finance Act XIT of 1942), and 

1942, continued uf to’ the 31st day of March, 1984, by section 4 

; ‘ of the Indian Finance Act, 1943 (VIII of 1943), shall conti- 

nue to be levied and collected as provided m section 6 of the Indian Finance Act, 1942 

(XII of 1942), up to the 3ist day of March, 1945, subject to the madi&cation contained in 
sub-section (2). , e ‘ g 


(2) The additional duty to be levied and qllected, under the foregoing sub-section 
shall be one-half instead of one-fifth of the amount of the duty of customs specified in the 


_ First Schedule to the Indian Tariff ‘Act, 1934 (XXXII of 1934), in the case of the following 


goods, namely :— “ 


| (a) spirits, comprised in Item No. 22 (4) and in Item No. 22 (5) of the faid 
Schedule; ° . i . 


(b) tobacco, comprised in Item No. 24 and in Item No. 24 (3) of the said Schedule ; 
(c) cigars, comprised ineItem No. 24 (1). of the said Scheflule; l 
, (d) cigarettes, comprised in Item No. 24 (2) of the said Schedule. ` , ° 


Alteration of excise duties 5. The amendments set out in®Part I and Part II of 
on tobacco and imposition the First Schedúle shall be made respectively in the First 
of excise duties on betel- and Second Schedules to the, Central Excises “and Salt Act, 


. nuts, coffee and tea, 1944 (I df 1944). 
* Income-tax and super- 


6. (1) Subject to the provisions of sub-sections (2), 
tax. a (3) and (5),— ` ee or" 
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(a) income-tax for the year beginning on the ist day of April, 1944, shall be charged 
at the rates specifted in Part I of the Second Schedule increased in each case by a sur- 
charge for the purposes of the Central Government aj the rate specified therein in respect 
of each such rate of income-tax, and 

(b) rates of super-tax for the year beginning on the Ist day of April, 1944, shall, 
for the purposes of section 55 of the Indian Income-tax® Act, 1922 (XI of 1922), be those 
specified in Part II of the Second Schedule increased in the cases to which paragraphs A, 
B and C of that Part apply by a surcharge for the purposes of the Central Government at 
the rate specified therein in respect of each Such rate of super-tax. N 


(2) In making any assessment for the year ending on the 31st day of Mah, 1945,— 
(a) where the total income of an assessee, not being a company, includes an income 


= 4. 33 
chargeable under the head “Salaries” or under the head» “Interest on Securities” or any 


income from dividends in respect of whichshe is deemed under section 49-B of the Indian 

Income-tax Act, 1922 (XI of 1922), to have paid income-tax imposed in British-India, tl® 

income-tax payable by the assess€e on that part of his total income which consists- of such 

inclusions shall be an amount bearing to the total amount of income-tax payable according 

to the rates applicable under the operation of the Indian Finance Act, 1943 (VIIL of 1943), 

on his total income the same proportion as the amount of such inclusions bears to his 
. @ 


total income; 


| (b) where the total income of an assessee, not being a company, includes any income 
chargeable under the head “Salarie® on which super-tax has been or might have been 


ededucted under the provisions of sub-section (2) of section 18 of the Indian Income-tax 


Act, 1922 (XI of 1922), the super-fax payable by the assessee on that portion of his total 
income which consists of such inclusions shall be an amount bearing to the total amount 
of super-tax payable according to the rates applicable under the operation of the Indian 
Finance Act, 1943 (VIII of 1943), on his total income the same proportion as the amount 
of such inclusions bears to his total income. 


* (3) In making any assessment WA the year ending on the 31st day» of March, 1944, 
“or the year ending on the 31s% day of Ma 


ch, 1945,— 


(a) where the total income of a company includes any profits and gains from life 
insurance business the super-tax payable by the company on that part of its total income 
which consists of such inclusion shall be in the @ase of an assessment for the first mentioned 
year.at the rate of one anna apd one pie in the rupee and in the case of an assessment for 
the second mentitned year at the rate of nine pie$ in the rupee; 


a 9 . 
(b) where the total income of an assessee, not being a company, includes any prò- 


efits and gains from life: insurance business the mcome-tax and super-tax payable by the 


assessee on that part of his total income which consists of such inclusion shall be an amount - 
Searing to the total amount of such taxes payable according to the rates applicable under 
the operation of the Indian Finance Act,e1942 (XII of 1942), on his total income the same 
proportion as the amount of such inclusion bears to his total income, so, however, that if 
the aggregate of the taygs sa computedein respect of such ‘inclusion exceeds the aggregate 
pf the taxes on thaeetffne income payable by a company under the operation of the Indian 
Finance Act, 1942 (XII of 1942), the taxes payable on such inclusion shall be’ computed 
at the rates applicable to a gompany under the operation of the said Act. 

__ (4) Where any assessment for the year ending on the 3lst day of March, 1944, to 
which clausee(a) Sr °(b) of sub-section (3) is appkcable has been completed at the rates 
of tax in operation ufider the Indian Finance Act, 1943 (VIII of 1943), it shall be revised 
by the Income-tax Officer in* accordance with the provisions of clause (a) or (b), as the. 
case may be, of sub-section (3) and the®excess tax paid, if any, shall be refunded. 

(5) In cases to whichesection 17 of the Indian Income-tax Act, 1922 (XI of 1922), 
applies, the tax chargegble shall be determined as provided in that section but with refer- 
ence to the rates imposed by sub-section (1) of this section, and in accordance with the 
provisions of sub-sections (2) and (3) of this section where applicable. . 


i (6) For the purposes of this section and of the rates of tax imposed thereby, the 
expression “total income” means total income as determined for the purposes of income- 
tax or super-tax, as the case may be, jn accordance witk the provisions of the Indian 
Income-tax Act, 1922 (XI of 1922). i 


(7) Where the tetal income of an a$kessee referred to in paragraph A of Part I 
of the Second Schedule does not exceed six thousand rupees, an amount representing, one 
rupee fôr every complete unit of two hundred rupees $f his total income as reduced by 
the income, if any, exempt frdm tax under any prevision of the Indian Income-tax Act, 
1922 (XI of 1923), or any notificationeissued thereunder shall be funded for the assessees 
benefit and shall be paid to him on such date, not more than twelve monthseafter the 
tenninaton of, the present hostilities, as the Central Government may fix. | 


e 
È 
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Explanation.—In computing the amount to be funded under this sub-section if there 
is an incomplete unit amounting to one hundred rupees or more it shall be reckoned as a 
complete unit of two hundred rupees. A 

(8) The. provisions of sectian 23-A .of the Indian Income-tax Act, 1922 (XI of 
1922), shalt not apply in respect of profits and gains of the previous year for the assess- 


ment for the year ending on the 34st day of March, 1945, 


»° 7." (1) In sub-clause (a) of clause (6) of section 2 
Continuance of and rate of the Excess Profits Tax Act, 1940 (XV of 1940), for the 
of excess prgfits tax. ' _words and figures “31st day of March, 1944,” the words an 


figures “31st day of March, 1945,” shall be substituted. 


(2) Ehe excess profits tax imposed by section 4.of the Excess Profits Tax Act, 1940 

(XV of 1940), shail, in respect of any chargeable accounting period beginning after the 

31st day of Marah, 1944, be an amount equal to sixty-six’ and two-thirds per cent. of the 

amount by which the profits of the business during that ‘chargeable accounting period ex- 
ceed the standard profits. g i 

Further provisions res- 8. (1) In sub-rule (1) of rule 2 of the Second Sche- 

pecting excess profits tax. dule to the Excess Profits Tax Act, 1940 (XV of 1940),— 


(a) for the words “and in particular any debt for income-tax or super-tax or for 
excess profits tax in respect of the’business shall be deducted” the following shall be sub- 
stituted, namely :— ji | Py . f 

“and in particular there shall be deducted any debts incurred in respect of the busi- 
ness for income-tax or super-tax or excess profits tax, or for advance payments due under 
any provision of the Indian Income-tax Act, 1922 (KI “of 1922), or ‘for any further sum 
payable in relation to excess profits tax under section 2 of the Excess Profits Tax Ordinance, 


1943 (XVI of 1943).”; : ‘ ` 
(b) after clause (b), of the proviso the following clauses shall be inserted, namely :— 


“(c) in the case of any advance payment due under any provision of the Indian. 
Income-tax Act, 1922 (XI of 1922), on the date of which, under the previsions of that 
section, the payment first bécame due; ad . 

(d) in the case of -any further sum payable in relation to excess profits tax under 
section 2 of the Excess Profits Tax Ordinance, 1943 (XVI of 1943), on the date on which, 
under the provisions of that section, the fuftker sum became payable.” 


| (2) To sub-section (1) of section 10 ofethe Indian. Finafice Act, 1942 (XII of 1942), 
the following proviso shall be added, namelye— e 5 - 


“Provided further that in respect of chargeable accounting periods ending after the 
3ist day of December, 1943, the amount repayable? under this sub-section shall, subject to 
the provisions of the first of the foregoing provisos, be calculdted by reference to the 
amount of the excess profits tax paid, and not by reference to the further amount deposited 
under this section.” 5 | 

“ (3) In section 2 of the Excess Profits Tax Qrdinance, 1943 (XVI of 1943),— 


(a) to sub-section (1) the following provisos shall be added, Mssely;— 4 

“Provided that, in respect of any chargeable accounting period ending after the 31st 
day of December, 1943, the provisions of this suly-section shall fave effect as if, in relation 
te any person who is a Company, for*the words ‘one-fifth’ the words ‘nineteen-sixtyfourths’ 
were substituted and as if, in relatign to any pther person, for the words ‘oge-fifth’ the 
words ‘seventeen-sixtyfourths’ were substituted : ° ; 


Provided further that if, in respect of any ie Pc accounting period ending after 
the 31st day of December, 1943, a person who has,deposited? a further sum equal to seven- 
teen-sixtyfourths of the excess profits tax payable shows that the amount of the income- 
tax and super-tax payable in respect of the excess profits arising in ‘such period exceeds 
fifteen-sixtyfourths of the amount of the excess profits tax payable, $o much of the depo- 
sit shall be refunded as will secure that the total of the deposit made and the income-ta& 
and super-tax payable in respect of the excess profits arising in such period does not ex- 
ceed one-half of the excess profits tax payable.”; 
(b) after sub-section (1) the following sub-section shall be inserted, namely :— 


; “(1-A) In respect of any chargeable accounting period ending after the 3lst day of 
December, 1943, in respect of which a provisional assessment of excess profits tax is made 
under section 14-A of the Excess Profits Tax Act, 1940 (XV of 1940), the person liable 

| to -pays such excess profits tax shall deposit in the manner laid down in sub-section (1) a 
further sum equal to nineteen-sixtyfdurths of the amount of the said excess. profit$ tax 
if such person is a company and seventeen-sixtyfourths of thè said amount if such person 
is not a company; and the provisions of sub-sections @) and (7) of the said section 14-A- 
shall apply to any payment made under this sub-section as they apply to a payment of excess 


a Profits tax.” je e l ee 
a g o 
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(c) in sub-section (4) for the words, brackets and figure “sub-section (1)- of this 
section”, where they occur for the first time, the words, brackets, figures and letter “sub- 
ection (1) or ({-A).of this section” shall be substituted. 


: THE FIRST SCHEDULE. 
. . (See Section 5.) . 


pene nore to be made in the Central Excises and Salt Act, 1944 a a 1944). 


: PART Í, 
Amendments of First Schedule. 


9. - Tobacco— 


“Tobacco” means any form of tobacco whether cured or uncured, and whether mai 


a 


For Item No. 9,.the following item shall! be substituted, a — 


|| 


-factured or not, and jacludes te leaf, stalk and stems of the tobacco plant. but does not 
include any part of a tobacco plant while still attached to the earth, 


I, 


t2) if other than flue-cured and intended for— 


Unmanufactured tobacco— 
(1) if fluecured and intended for— +e 
(a) manufacture into cigarettes containing— 


(i) more than 20 per cent weight of imported tobacco, 


Gi) 20 per tent or less than "20 per cent weight of import- 
ed tobacco. f | 
(iii) no imported tobacco ae 


_ (b) any purpose other . than the manufacture of cigarettes 
a of the products enumerated in (3) (a) and (3) 


a) manufacture into cigarettes 
(b) any purpose other than the manufacture of cigarettés 
or of the products enumeratg@in (3) (a) and (3) 


(3) whether flue-cured or” not, if intended far— 
® 


(a) manufacture into 


1) biris ee | | s+ : 7 
ii) snuff d a ; ee sd . 
(iii) cigars and cheroots = es 


(iv) hookah tobacco . 

(b) sale as chewing tobacco, witether manufactured or 
merely cured. 

(c) agriculturalgtirposes ` `” 


(4) Stalks sf@fis and other refuse of fobacee intended a 


II. Magufaceured tobacco— 


use in the preparation of any form of manufac- 
tured tobacco.® . = s 
| 


Cagars and cheroots'af which the value— 
se 4 


. (i) exceeds Rs. 30a hundred ° 
(ii) exceeds Rs. 25 a*hundred but does not exceed Rs. 30 
a hundred. 
(iii) at B Rs. 20 a hundred but does not exceed Rs. 25 
a 
(iv) een Rs. 15 a hundred but does not exceed Rs. 20 
>» ahun 
(v) Gan Rs 10 ‘a hundred but does not exceed Rs. 15 
. , ahundre 
, (vi). ene Rs. 5 a hundred but does not exceed Rs. 10 
a 
(vii) exceeds Re. 2-8 a hundred but ke not exceed Rs. 5. 
a hundred. 


wii exceeds Rs.- 1-4 à hundred. but does ‘not exceed 
_ Rs. 2-8 a hundred. 
ba TA Annas 12 a tinda but does not exceed 
Rs. 1-4 a hundred. 


Per Jb. ‘ 
Three rupees and eight 


annas. 

Two rupees | are eight 
annas. 5 

One rupee. | 


Three rupees and eight 
annas. 


-», Nine annas, 


Nine annas; 


Nine anhas. `- 
Nine annas. 
Three annas.’ 
Three annas. 
Three annas, , 


Nil. 
One anna. 


Per hundred 
Twelve rupees. 
Ten rupees. 
Eight rupees. | 
Six rupees. 
Four rupees. 
Two rupees. 
"One rupee. k 
Eight annas; . 


Four annas. e 


e e: 


€ 
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2. After item No, 11, the following items shall be added, namely :— 
“12, Betel-nuts, cured— l ; 


“Betel-nut’ means the fruiteof the areca-palm (areca Two annas per Ib. 
catechu), whether with or without husk, whether . 
cured or uncured, but does not include the fruit 
while still attached to the tree. 


13. Cofee, cured— ° 
“Coffee” mearis the seed of the coffee tree (coffea), Two annas per Ib. 
whether with or without husk, whether cured or un- 


cured; but does not include the seed while still 
attached to the tree. . 


a 14, Tea— 


“Tea? means the commodity known as tea madeefrom Two annas per Ib.’ 
the leaves ot the plant Camellia Thea (Linn.) and 
includes green tea. 


° PART TI. 


Amendment of Second S chedule. 


In Part A after Item No. 1 (Tobacco) the following shall be added, namely :— a 3 
“2, Betel-nuts ales supplied by a curer to a witolesale dealer, whether directly or . 
3. Coffee. | through a broker ór commission agent.” 


THE SECOND SCHEDULE, 
(See Section 6.) l 
Part I, 
g ~ Rates of Infcome-tax. ° 


_A.—lIn the case of every individual, Hindu* undivided family, unregistered firm and other 
association of persons not being a case to which paragraph®B of this Part applies :—- 


; l : e ” Rate. °, = Surcharge. 
= 1. On the first Rs. 1,500 of total income. . Nil o Nil, 
2, On the next Rs. 3,500 of total income. Nine pies in the Sjxpiesinthe rupee. e 
rupee. 
3, On the next Rs. 5,000 of total income. One anna and Ten pies in the rupee. ° ~ 
. three pies in the 
$ > a rupee. l 4 l 
4. On the next Rs. 5,000 of total inçgome.` Two annas in the a dhap and six pies 
oS rupee. “as rupee. | f 
5. On the balance of total income. “ Two annasand six Two anrfis in the rupee. 


pies in the rupeg. 
e e 


Provided that— g 
4 0... ` : i : ° 
(i) no income-tax shali be payable on a otal income which doesnot excéed Rs. 2,000; 
(ii) the income-tax payable shall in no casg exceed half the amount by which the 
total income exceeds Rs. 2,000 


B.—In the case of every company and local “authority, and ‘in evesy case in whtch under . 
the provisions of the Indian Income-tax Act, 1922, income-tax is to. We charged at the maxi- 


mum rate— ° 


d 1 . 
; : ° Rate. l Surcharge. 
On the whole of totalincome i Twoannasandsix Two annas in the rupee. 
l i pies in the rupee. 6 
F Eae - Parr Il. Ss 
+ a $ > 
mS; grates of Super-tax. P 


" A.—In the case of every individttal, Hindu undivided” family, unregistered firm and — 
Other assoqiation of persons, not being a case to wifich paragraphs B and C of this Patt 
apply- | a ae < 
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Ze Rate. Surcharge. 
1, Ou the first Rs, 25,000 of total income. Nil. Nil. ~ 
2. On the next Rs 10,000,0f total income. One anna in the One anna in the rupee. 
. rupee.. 7 f 
3. On the next Rs. 20,0000 f total income. Two annas’in the Two annas in the rupee. 
rupee oe 
a 4. On the next Rs. 70,000 of total income. ThreeannaSinthe Two annas and six pies 
rupee. er inthe rupee. - ` 
5. On the next Rs. 75,000 of total income, Four annas in the Three annas in “the 
° *rupee. rupee. g 
6. On the next Rs. 1,50,000 of total in- Five annas in the Three = in the 
come. ; i rupee. . rupee. : 
7. On the next Rs. 1,50,000 of total in- Six annas in the Three annas® in the 
j . come. rupee. h rupee. . : 
8, On the balancé of total income Seven annasinthe Three annas and six 
f ` rupee. | pies inthe rupee. ® . 
B.—In the case of. eyery locaPauthority— : 


One anna in the One anna in the rupee. 


rupee. 
C.—In the case of an association of persons being a ce-operative society, other than the 
Sanikatta Saltowners’ Society in the Bombay Presidency, for the time being registered under 
the Co-operative Societies Act, 1912, or under an Act of the Provincial Legislature govern- 
ing the registration of Co-operative S8cieties— l 
af . | ° ‘a 
` 14. On the first Rs. 25,000 of total income. 
2.-On the balance of total income > 


On the whole cf total income 


Rate. a Surcharge. 
Nil. Nil. 
One anna in the One anna in the rupee. 


D.—In the case of every company— 


On the whole of otal income 


4 rupee. 


- 


b 


Rate 


Three annas in the rupee: 


Provided that a rebateof one anng in the rupee shall be allowed’ on the total income as 
reduced by the amount of any dividend declared in British India in respect of the profits 
of the previous year for the assessment for the year ending on the"3lst day of March, 1945, 
not ‘being a dividend payable at a fixed rate or æ dividend declared on or before the 29th day 
of February, 1944, by a company to which bùt for sub-section (8) of section 6 of this Act, 
section 23-A of the Indian In&mme-tax Act, 1922°(XI of 1922), would be applicable. ~ 

s s 7 & _* 
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THE INDIAN COCOANUT COMMITTEE ACT, 1944. 


Act No. X or 1944. 





$ 
4 © n A1 ` [31st March, 1944. 
An Act to provide for the creation of a fuyd for the improvement and development of the 
cultivation, marketing and utilisation of cofoanuts m ndia. ; 


"| Wuereas it"s expedient to provide foe the cfeation of a fund to be expended by a 
. Committee specially cénstituted in this behalf for the improvement and development ‘of the 
cultivation, marketing and utilization of cgcoanuts in India; It is hereby enacted as follows :— 


1. (1) This Act may be called THE INDIAN Cocoanut 
* COMMITTEE Att, 1944, 5 


(2) It extends to the whole of British India. N 


„2. Inthis Act unless there is anything repugnant in the 
subject or context, — 


= 


_ Short ‘title ‘and extent. 
e 


Definitions. 


. 
~ 


wN 
(a) “Collector” means, in reference to copra consimeg in a mill in British India, the 
Collector of the district in which the mifl is situated or any.other officere appointed by the 
__ Gentral Government to perform the duties of a Collector under this Act; x 


ae . .® e s 
(b) “the Commiftee” means the Indian Cocoanut Committée constituted under, this 


Act; . A è area] 
(c) “mii” means any place in which copra is crushed for the extraction of oil wh 

e isea factory as defined in Section 2 of the Indian Factories Act, 1934 (XXV oF 1934)’: wae 
= (d)” “prescribed” means prescribed by tiles made under this Act. a scat 

A e e oe 
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3. There shall be levied and collected, as a cess for the purposes of this Act, on all 
copra consumed in any mill in British India, whether pro- 


Imposition of ¢ocoanut . duced in or imported from outside British India, a duty of 


cess. excise,at such rate, not exceeding four annas per cwt., as the 
ete ees Central Government may, after consulting the Committee by 
notification in the official Gazette, fix in this behalf. | g s 
+ 


4. ` As soon may be ani the ee of this 
OE ° Act. the Central Government shall cause to be constituted a 
Constitution of Indian Committee consisting of the following members, to receive 


Cocoanut A ommige: and expend the proceeds of the duty collected under this Act, 
f namely :— aoe 
(a) the Vsce-Ghairman, Imperial Council of Agricultural Research ; : 


e s 
(b) nine persons representing the growers of cocoanut in India, of whom two” shall 
Ze nominated by the Government of Madras, two by the Government of the State of Travan- 
core, and ane each by the Government of Bombay, the Government of Bengal, the Govern- 
ment’ of Orissa, the Government of the State of Mysore, and the Government of the State 
of Cochin; a 
. (c) five persons representing the cocoanut oil industry, nominated respectively, by the 
Government of Madras, the Government of the State of Travancore, the Government of 
the State of Cochin, the Indian Merchants Association, Bombay, and the Bombay Chamber * 
of commerce, Bombay ; l 8 
(d) three persons representing, respectively, the Provincial Government of Madras, ihg 
Government of the State of Mysore and the Government of the State of Fravancore- 
appointed in each case by the Government concerned. 


(e) one person nominated by the Travancore Chamber of Commerce; 


` (f) one person appointed by the Central, Government; 


. e . 
(g) six other persons, of whom two shall persons ejected from among themselves 
by the elected members of the Legislative Assembly of the Central Legislature, ore shall 
“be a person elected from among themselves dy the eleated members of the Council of State, 
and three shall be persons nominated respectively by the Governments of the States of 
Travancore, Mysore and Cochin. Ba é | 


8. The Committee shall be a body? corporate by @e name of the Indian Central 

Cocganut Tomnfittee, kaving perpetual succession and a com- 

Incorporation of the Com- mon seal with power to acquire and hold property, both 

mitteé, movable and immovable, and to contract, and shall by the 
said name sue and be sued. i : 


6. (1) If within the period prescribed in,this behalf, or within such further period ~ 
= as the Central Government may allow, any authority or body 


| Vacancies. fails to make any nomination, elegtion or appointment which 
it 3s entitled to make under section™fhe Central Government 


may itself appoint a member to fill the vacancy in the Committee. “ e s 


(2) Where a member ‘of the Cominitgce dies, resig@s or is removed, or ceases to 
reside in India, or becomes incapable- of acting, the Central Government may, on the re- 
commendation of the authority op bedy whjch was entitled to make he first nomination,, . 
election or appointment under section 4, or where such recommendation is not made within 
a reasonable time, then on its own intiative, appoint a person to fill the vacancy. 


i 


®© - e 
_ (3) No act done by, the Committee shall be questioned on the ground merely of the 
existence of any vacancy in, or any defect im the constitution of, the Committee. 


President of Committee < : ° ; 
a 7. (1) The Vice-Chairman, Imperial Council of Agri- 
ee Sup COMMENCES cultural Research, shall be the President of the Committee. 
(2) The Central Government shall appoint ‘a person to be the Secretary of the 
Committee and such person shall be paid by the Committee such salary and such allowances 
@ 


as may be fixed by the Central Government. e a 
(3) The Committee may appoint such sub-committees and staff as may be necessary 
for the efficient performance of its functionseunder this Act. í : 


“8. The Central Government may, on the recommendation of the Committee, appoint 
à an officer or officers to discharge under the directi9n of the 
Appointment of officers. Committee such duties as may be prescribed, and such officer 
ss or officers shall be faid by the Committee such salary ‘and °® 
allowances as may he fixed by the Central Government. ° 
. . s 
. e. 
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9. It shall be the duty of the Committee to promote the improvement and develop- 


ment of the cultivation and marketing of cocoanuts and their 
Functions of the Com- utilization for the production of copra, cocoanut oil and 
mittee. ` 


cocoanut poonac and for such other purposes as the Com- 
. mittee may think fit— e 


“(a) by undertaking, assisting or encouraging agrécultural, industrial, technological 
and economic research; : 


(b) by the supply of. technical advice to growers; 


(c) by encouraging the adoption of improved methods of cultivation; N 


(d) by carrying on such propagand 


| ain the interesis of the cocoanut industry®as may 
ebe necessary; 


(e) by collecting statistics from growers, dealers, millers and other sources on aš 
relevant matters bearing on the industry ; 


e 
(f) by fixing grade standards of copra and its products ; 


(g) by -recommending the maximum and minimum Prices to be fixed for copra; 


_. (kh) by 


. e 
advising on all matters which require attention for the development of the 
industry; 


_ Ci) by: improving the marketing of cocoanuts in India and abroad and suggesting 
suitable measures to prevent unfair competition: and 


(7) by adopting any other measures or 
be required by the Central G 


necessary or advisable in orde 


performing any other duties which it may 
overninent to adopt “or perform or which it may itself think 
r to carry out the purposes ‘of this Act. 


10. (1) The owner of every’ mill hall furnish to the Collector on or before the 7th 
i ° ay of ef 


: h month, a return stating the total amount of 

Delivery of monthly re- ® copra con$umed in the mill during the preceding month, to- 

turns. - gether with such further information in regard thereto as 
may be prescribed : 


` Provided that ‘no return shall be requieef in regard to copra consumed before the 
commencement of this Act. 


(2) Every such return, 


® 
shall be made in sch form and shall be verified in such 
manner as may be prescribed. 


° e . 
11. (1) On receiying any return made under section 10, the Collector shall assess 
i the amount of the duty payable under section 3 in respect of 
? Collection of cess by Col- the period to which the return relates, and if the amount has’ 
lector. not already*been paid shall cause a notice to be served upon 
: the owner of the mill requiring him to make payment of the 
amount assessed within ty days of thé service of the notice : 
: @) If the dWner of any mill fails to furnish in due time the return referred to in 
sub-section (1) of section 10 or furnishes a return which the Collector has reason to believe 
is incorrect or defective, the ®ollector shall®assess the amount, if any, payable by him in 
such manner, as may be prescribed, and the provisions of sub-section (1) shall thereupon 
apply as if suah asgtseinent had been made ondhe bass of a return furnished by the owner; 
Provided that, in the case of a return which he has reason to believe is incorrect 
or defective, the Collector ‘shall ngt assesa the duty at an amount higher than that at which 
it is assessable on the basis of the return without giving tosthe owner a reasonable oppor- 
tunity of" proving the correctness and completeness of the return, ; 
(3) A notice under sub-section (1) may be served on the owner of a mill either 
by post or by delivering it or tendering it to the owner or his agent at the mill. 
Finality of assessment and k2.. (1) An asgessrfient made in accordance with the 
recovery of unpaid duty. provisions of section 11 shall not be questioned in any Court. 


(2) Any owner of a mill who is ag 


2) ; grieved by an assessment made under section 11 
may, within three months of service of fhe notice referred to in sub-section (1) of that 


section, apply’ to the Central Government for the cancellation or modification of the assess- 
ment and, on such application, the Central ©overnment may cancel or modify the assess- 


ment and order the refund to such owner of the whole or part, as the case may be, of* any 
amotuntepaid thereunder. S 


e 5 e 
; ° 
Tn (3) Any sum recoverable under,section 11 may be recovered as an arrear of land-, 
revenue, : < e 
v 
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Power to inspect mills and 13. (1) The Collector or any officer empowered by 
take copies of records and general,or special order of the Central Government in this 
accounts. behalf shall have free access at all reasonable times during 


workittg hours to.any mill or to any part of any mill. 


(2) The Collector or any such officer may at any time, with or without notice to the 
el examine the working records, sale records and accounts of any mill and take copies 
a or extracts from all op Any of the said records or accounts for the purpose of testing 
the accuracy of any return or of informing himself as to the particulars regarding which 
Information 1s required for the purposes of this Act or any rules made thereunder. 


se (3) Where any officer other than the Collector proposes to examine under sub-sec- 
tion (2g any record or account containing the description or formulae of any trade pro- 


cess, the owner of the mill may, give to the said officer, for transmission to the Collector, a° 


written notice of objection and the officer shall thereupon seal up the record or account 
génding the orders of the Collector. 


5 l 
i l £ © 4. (1) All such copies and @xtracts and all informa- 
Information acquired to tion acquired by a Collector or any other officer: from an 
be confidential, inspection of any mill or warehouse or from any return sub- 
mated under this Act shall be treated as confidential. 


> (2) If the Collector or any such officer ‘discloses to any person other than a supe- 


rior officer any such information as aforesaid without the previous sanction of the Central 


Government, he shall be punishable with imprisonment which may extend to six ‘months 


and shall also be liable to fine: 


Provided that nothing in this section shall apply to the disclosure of any such infor- 


oe for the purposes of a prosecutior in respect of the making of a false return under 
15 ct, ` 7 


tg | | 15. (1) On qhe last day of each month, or as soon 
Application of proceeds of thereafter as may @¢ conveniewst, the proceeds of the duty 


duty recovered during that month shall, after deduction of the 
ty. 6 expenses, if apy, of collection and recovery, be paid to the 
A Committee. . ; 


(2) Subject to such conditions as may be prescribed, the said proceeds and any other 
monies received by the Committee shall b applied to meting the expemses of the Com- 
mittee and the cost of such measures as ft may? stibj eot to the epntrol of the Central Govern- 
ment decide to -undertake in the exercise of the functions specified in section 9... 


16. (1) The Committee shall publish an annual report 


F x and shall keep accounts of all duty received by it under this 

oe and auditing of Act and of the maginer in which it is expended and shall also 

: se KB publish a summary of the accounts along with. the annual 
| : report. e 3 3 


(2) Such accounts shall be examined and audited annually in thee prescribed man- 


ner, and the auditors shall have power to disallow any item which has been, in their opinion, - 


expended otherwise than in pursuance of the purposes of thi® Act. 


e 
(3) If any item is disallowed, „an appeal shall lie to the Cengrag Goyernment whose , 


decision shall be final. e 
17. The Central Government may, by notif{cation in the official Gazette, declare that, 
> with effect from such dat® as may be specified in the notifi- 
Dissolution of Committee. cation, the Committee shall bg-dissolved, and on the making 
aA l of such declaration all funds and ether property vested in 
the Committee shall vest in His Majesty for the purposes of the” Central Government and 
this Act shall be deemed to have been repealed. j 


. i e 
Power of the Central Go- 18.¢ (1) The Central Government may make rules for 
‘vernment to make rules. the purpose of carrying into effect the provisions of this Act. 
` (2) In particular and without prejudice to the generality eof the foregoing power, 
such rules may provide for all or any of the following matters, namely :— 


(a) for prescrikhing the time, within which nominations of elections shall be made 


of 


under section 4 whether in the first instance or on the occurrence of vacancies; 


(b) for prescribing the te?m of office of the members of the Conmnittee: 


(c) for prescribing the circumstances in whieh and the authority by which any mem-* 


ber may be removed; 
To4 o : . 


ap 


4 
2 
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“(d) for prescribing the quorum of the Committee ; | 
(e) for the’holding of a minimum number of meetings of the Committee during 
any year; — 
(f) for the maintenance by the Committee of a®*record of all business transacted 
and the submission of copies of such records to the Central Government; ; 


(g) for. the definition of the powers of the Committee .to enter into contracts which 


‘shall be binding on the Committee, and the manner in which, sfich contracts shall be exe- - 


cuted; l ° : 


4 
(h) for the regulation of the travelling allowances of members of the Committee and 
of their remuneration, if any; ° 


= > ki + e 
(i) for the definition of the powers of the Committee, in respect of the appointment, 
promotion and dismissal of, officers and servants of the Committee, and in respect of the 
creation and abolition of appointments of such officers or servants; ` 
(7) for the regulĝtion of fhe grant of pay and leave to officers and servants of the 
Committee, and the payment of leave allowances to such officers and servants, aiid the 
remuneration to be paid to any person appointed to act for any officer or servant to whom 
leave is granted; - : 4 yg i 
. (k) for the regulation of the payment of pensions, gratuities, compassionate allow- 


‘ances and travelling allowances to officers and- servants of the Committee; 


l (D for prescfibing the establishment and maintenance of a provident fund for the 


"officers and servants of the Committee, and for the deduction of subscriptions to such pro- 


vident fund from the pay and allowances of such officers and servants, other than Go- 
vernment servants whose services have been lent or transferred to the Committee; 


(m) for prescribing the preparation of budget estimates of the annual receipts and 
expenditure of the Committee’ and of supplementary estimates of expenditure not included 
in the budget eséimates, and the manneg in which such estimatés shall be sanctioned and 
published ; - e 6 : i 

© (n) for defining the powers of the Co nmittee, the Standing Finance Sub-Committee, 
if any; and the President, respectively, in regard to. the expendittire of the funds of ‘the 
Conimittee, whether* provision has or has not een madé in the budget estimates or ~by 


re-appropriation for such expenditure, and if regard to the re-appropriation of estimated 


-savings in the badget estimate% of expenditures’ 


(o) for prescribing thè maintenance of accounts of the receipts and expenditure of 
the Committee and providing for the audit of such accounts; l : 


(p) for prescribing the manner in which payments are to be made by or on behalf 


= æf the Committee, and the officers by whom orders for making deposits or investments or 


— 


for withdrawals or disposal of the funds of the Committee shall be signed; 


(q).for determining the custody in which the current, account of the: Committee 
shall be kept, and the bel or banks af which surplus monies at the credit of the Com- - 
mittee snay be depesited at interest, and the conditions on which such monies may.be other- 


. wise invested; 


’ for expenditure o 


(r) for prescribing the? preparation ef a statement showing the sums allotted to 
Departments of ge Maral or institutions not under the direct control of the Committee 
- ¥esearch, the actual expenditure incurred, the outstanding liabilities, 


if any, and the disposal of unexpended balances at the end of the year; ` 


(s) for prescribing the duties of, the officers appointed under section 8, and the 
powers and duties of the Secretary of the Committee; ‘ 


(#)*any other matter which is to be or may be prescribed. 


5 e 7 ' 5 j l 
N l 19. The- Committee may, with the previous sanction 
Power of the Committee to of the Central.Government, make regulations consistent with 


make regulations. this Act and with apy rflles made under section 18 to pro- 


vide for all or any of the following matters, namely :— 


(a) the appointmgnt of a Standing Finance Sub-Committee or other Sub-Committe 
and the delegation thereto of any powers exercisable ader this Act by the Comrie. i 


. ¢b) the method of appointment, remoyal and replacement and'the term of. offi f 
members of the Sub-C8mmittees, and for the filling of vacancies’ therein; rae 


(ey the dates, times and places for meetings of the Committee and the Sub- mit 
tees and the procedure-to be observed at such Na ; the Sub commit 


“ (d) the circumstances in which® security may be demanded from office | w 
vants of the Committee, and the amount and nature of such security in each a ‘al 


ee 5 
e . z i .s 0, 


A 


D? 


4 
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(e) the times at which, and the circumstances in which; payments may be made out 
of the provident fund and the conditions on which such payments shall zelieve the fund from 
further liability; We. , l 
-~ (F) the contribution, if any, payable from the funds of the Committee to the provi- 

ẹ dent fund; : : 


(g) generally all matters mcidental to the provident fund and the investment thereof. 


Publicar. f ead 20. <All rules made under section 18 and all regula- 
ONA nor ey ae tions made under section 19 shall be published in the Gazette 
regulationg. oa of India. ° 


$ 
a 


¢ ‘THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1944, 


4 | Acrt No. XI oF 1944. . 
A : oo . [12th April, 1944. 
, An Act further to amend the Indian Income-tax Act, 1922. 


WHEREAS it is is expedierit further to amend the Indian Income-tax Act, 1922 (XI of 
1922), for the purposes hereinafter appearing; _ 


It is hereby enacted as follows :— ° . 


| . 1. This Act may be called THE INDIAN INCOME-TAX 
Short title. ‘ (AMENDMENT) ACT, | i 
2. In sub-section (1) of section 7 of the Indidn. Income-tax’ Act, 1922 (XI of 19225: 


; (hereinafter referred to as the said Act), in Explanation 2, 
Amendment of section 7, the words “at or in connection with the termination of his 


Act XI of 1922. -employment, whether or not the .employment is then termi- 
i nated. or to be terminated,” .shali be omitted. 

a ʻ 3. In sub-secgion (1) of section 14 ofẹthe said Act,.-after- 

hia) tae ae section the words Finds undivided family” the following words 


shall be added, namely :— 
“where such sura has been paid out,of the ineome of the family”. 


Amendment of section 4, After sub-section (2) of section 15 of the said Act, 
15, Act XI of 1922, the following? sub-section shall be inserted, namely :— 


“(2-A) Nothing in sub-section (1) tr sub-section D) shall apply to so much of any 
premium or other payment made pn a policy otherethan a eọntract for a deferred annuity 
as is in excess of ten per cent. of the actual capital sum assured; and in calculating any such 
capital sum no account shall be taken of the value of any premiums agreed to be returned 
or of any benefit by way of bonus or otherwise which is to be or may be received either 
before or after death either by the person paying the premium or by any other person afd 

. which is not the sum actually assured.” Te 


< Insertion” of new section i 5. After section 18 of tke said Act, the following 
718-A in Act XI of 1922. — section shall be inserted, namefy :— 


à = . 
“18-A. (1) (a) In the case, of #icome in respect of which -provfsion is not made 
eed a ag Toi Seen ee income-tax at i pie 
. Ot payment, ethe income-tax cer may, on or atter the 
Advance payment of tax. lst day of April, in any financial year, by order in writing, .' 
l , require an a®sessee to pay quarterly to tHe credit of the 
Central Government on the 15th day of June, 15th day of September, 15th day of 
- December and 15th day of March in that year, respectively, an amount equal to one-quarter 
of “the income-tax and super-tax payable on so much? of such income as is included in 
his total income of the latest previous year ¿in respect of which he has been assessed, if 
that total “income exceeded six thousand fupees. Such income%ax and super-tax shall - 
be calculated at the-rates in force for the financial year in which he is required to pay 
the tax, and shall bear to the total amount of income-tax and super-tax so calculated 
on the said total income the sarme pyoportion as the amount of such inclusions bears to 
his total income or, in cases where ander the provisions of sub-section (1) of section 17 
both income-tax and super-tax or super-tax are chargeable with reference to the total 
world income, shall bear to the total amounteof income-tax arfl super-tax which would 
have been payable on his total world income: of the said previous year had “t been his total 
income the same proportion as the amount of such inclusions bears to his total world income. 


Provided that, where the previous year of. the assessee in respect of any source of 
income ends after the 3lst day gf December and before the 30th day of April,ethe order 
in writing: issued by the Income-tax Officer requiring the payment of *income-tax and 
super-tax on that source of income Shall substitutg for the four quarterly payments hereine 

* before specified, three payments of equal amount to be made on the 15th day af September, 
_ the 15th day of December and the 15th day of March, respectively: : 
® @ | 
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` Provided further that, if the assessee is a partner of a registered firm and an assess- 
ment of the firm has been completed for a previous year later than that for which the 
assessee’s last assessment has been completed, his share in the profits of the firm shall, for 
the purposes of this sub-section, be included in his total income on the basis of the latest 
assessment of the firm: ° 


Provided further that, if after the making of an order by the Income-tax Officer and 
before the 15th day of February of the financial year an assessment of the assessee or of 
the registered firm of which he is a partner is completed in respect of a previous year later 
than that referred to in the order of the Income-tax Officer, the Income-tax Officer may 
make an amended order requiring the assessec to pay in one instalment on th® specified 
date, or in equal instalments on the specified dates if more than one, falling after the date 
of the amended order, the tax computed on the revised basis as reduced by the amgunt, if 
any, paid in accordance with the original order; but if the amount already paid exceeds the 
tax determined on the revised basis, the excess shall be refunded. 


(b) If the notice of demand issued under section 29 in pursuance of the order unde 
clause (a) of this sub-section is gerved after any of the dates o which the instalments 
specified therein are payable, the tax shall be payable in equal instalments on each of .such 
of those dates as fall after the date of the service of the notice of demand, or in one sum 
on the 15th day of March if the notice is served after the 15th day of December. 


(2) If any assessee who is required to pay tax by en order under sub-section (1) 
: estimates at any time before the last instalment is due that the part of his income to which 
that sub-section applies for the period which would be the previous year for an assessment 
for the year next following is less thai? the income on which he is required to pay tax and 
wccordingly wishes to pay an amount Jess than the amount which he is so required to pay, 
‘he may sénd to the Income-tax Officer an estimate of the tax payable by him calculated 
in the manner laid down in sub-section (1) on that part of his income for such period, 
and, shall pay such amount as accords with his estimate in equal instalments on such of the 
dates specified in sub-section (1) (a) as have not expired or in one sum if only the last 
of such dates has not expired: - 


“ Provided that the.assessee may serfl a revised estimate of the tax payable by him 
before any one of the datesespecified ig sub-section (1) (a) and adjust any excess or 
deficiency in respect of any instalment already paid in a subsequent instalment or in 
subsequent instalments. 8 r a 


“(3) Any persor who has not hitherto beg assessed shall, before the 15th day of 
March in each financial year, if his total incom@ of the period which would be the previous ~ 
year for an assessment for the fiancial year nexe following is likely to exceed six thousand 
rupees, send to the Income-tax Officer an estimatesof the tax payable by him on that part 
of his income to which the pfovisions of section 18 do fot apply of the said previous year 
calculated in the manner laid down in suB-section (1), and shall pay the amount, on such 
of the dates specified in*that sub-section as have not expired, by instalments which may 

wbe revised according to the proviso to sub-section (2). 


(4) Where part of the income to which sub-section (1), (2) or (3) applies consists 
of any Income of the nature of commission which is receivable periodically and is not 
received or adjusted by payer in thee assessee’s account before any of the quarterly. 
instalments of tax beconfe due, he may defer payment of tax on that part of his, income 
to the date on which such income would be normally received or adjusted and if he does 
eat as communicate to the Income-tax Officer the date to which such payment 
15 delerred : s e 


| | 

. Provided dhat, «if the tax of which the payment is deferred is not paid within fifteen 
days of the date on which such income or partthereof is Teceived or adjusted by the payer 
in the assessee’s account, the tax shall be payable with six per cent. simple interest per 
annum from the date of such receigt or adgustment to the date of payment of the tax. 

5) The Central Government shall pay on any amount paid under this section simple 
interest at two per cent. per annum from the date of payment to the date of the assessment 
(hereinafeer called the ‘Tggular assessment’) made under section 23 of the income, profits 
and gains of the previous year for an assessment for the year next following the year in 
which the amount was payable: : 

Provided that on any portion of such amount which is refunded under the foregoing 
provisions of this section interest shall be payable only up to the date on which the refund 
was made. 

(6) Where in any year an assess¢e has paid tax ufider sub-sectiqgn (2) or sub- 
section (3) on “the basis of his own estimate, and the tax so paid is less than eighty per 
cent. of the tax determined on the basis of the segular assessment, so far as such tax relates 
to income to which the provisions of section 18 do not apply and so far as it is not due fo 
variationsein the rates of tax made by the Finance Act enacted for the year for which the 
regular assessment is made, simpk: interest at the rate,of six per cent. per annum from the 
dst day of January in the financial year in, which the tax was paid up to the date of the said 
regular assessment shall be payable by the assessee upon the amount by which the tax so 
paid falls short of the said eighty per cent.: . 
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Provided that, where, as a result of an appeal under section 31 or section 33 or of a 


revision under section 33-A or of a reference to the High Court under section 66, the 
amount on which interest was payable under this sub-section has been reduced the Seat 
shall be reduced accordingly and tht excess interest paid, if any, shall be refunded together 
with the amount of income-tax tHat is refundable: ° 
Provided further that, where a business, profession or vocation is newly set up 

and is assessable on the income, profits and gains of its first previous year in the financial 
year following that in which it is set up, the interest payable shall be computed from thie 
Ist day of, April of the said financial year., 

. (7) Where, on making the regular assessment, the Income-tax Officer finds that an) 
assessee has— ` 


O @&a) under sub-section’ (2) or sub-section (3) underestimated the tax payable by 
him and thereby reduced the amount payable in any of the first three instalments, or. 


(b) under sub-section (4) wrongly deferred the payment of tax on a part of his 
income, , í e ee oe 
he may direct that the assessee shall pay simple interest at six per ceni. per annum, tn the 
case referred to in clatise (a) for the period during which the payment was deficient on 
the difference between the amount paid in each such instalment and the amount which should 
have been paid having regard @ the aggregate tax actually paid ander this section during 


the year, and in the case referred to in clause (b) for the period during which the payment . 


of tax was wrongly deferred on the amount of which the payment was so deferred: 

Provided that for the purposes .of this sub-section any instalment due before the 
expiry of six months from the commencement of the previous year in respect of which 4t 
is to be paid shall be deemed to have become due fifteen days after the expiry òf the said 
six months. 

(8) Where, on making the regular assessment, the Income-tax Officer finds that, no 
payment of tax has been made in accordance with the foregoing provisions of this section, 
interest calculated in the manner laid down in sub-section’ (6) shall be added to the tax 
as determined on the basis of the regular assesSnent. . ° _ 


(9) If the Income-tax Officer, in the coute of any proceedings in connectidn with 
the regular assesstnent,,is satisfied that any agsessec— , 


(a) has furnished under sub-sectign (2) or sub-section (3)+ estimates of the tax 
- . payable by him which he knew or had reas8n to believe to be untrue, or 


(b) has without reasonable cause failed to comply with the provisions Of sub- 
section (3), ing e j e °, 

the assessee shall be deemed, in the case, referred to in clause (a), to have 
deliberately furnished inacctirate particulars of his income, and jn the case referred to Mm 
clause (b), to have failed to furnish the return of his total income; and the provisions of 
section 28, so far as may be, shall apply accordingly: M 


i Provided that the amount of penalty °leviable shall, in the case referred to in 
clause (d), be a sum not exceeding one-and-a-half times the amount by which the tax 
actually paid during the year under the provisfons of thi§ section falls short of the tax 
that should’ have been paid by the assessee under sub-section (1) or®eighty perecent. “ol 
the tax determined on the basis of the regular assessment as modified in the manner 
provided in sub-section-(6), whichever is theless, and, in tlee case referred to in clause (b), 
one-and-a-half times the said eighty per cen? ° 


(10) (a) If any assessee does not pay on the specified dates Mny instalment of tax 
that he is required to pay under sub-section (1) and does not, btfore the date on which 
any such instalment as is not paid becomes due, send unde? sub-section (2) an estimate or 
a revised estimate of the tax payable by hif, he s&all be deemed to be an assessee iñ 
default in respect of such instalment or instalments.. . < : 


(b) Tf any assessee has sent under sub-section (2) or swWf-section (3) an estimate 
or a revised estimate of the tax payable by him, but does not pay any instalment in accor- 
dance therewith on the date or dates specified in sub-section (1), he shall be deemed to be 
an assessee in default in respect®of guch instalment or instalments: 


“Provided that the assessee shall not, under clause (a) or (b), be deemed to bé in 


default in respect of any amount-of which the payment is deferged under sub-section (4) 
until after the date communicated.by him to tht Income-tax Officer under that sub-section. 


| (11) Any sum other than a penalty or interést paid by or recovered from an assessec 
in pursuance of the provisions of this s€ction shall be treated as a payment of tax in 
respect of the income of the period which would be the previous year for an assessment 
for the financial year next folloWing the year in which it was payable, and credit therefor 


shall be given to the assessee in the regular assessment.” ° 
. a e : e . 
24 At XI of a _ 8. In section 24 of the said Act,— : 
ii f e 2 
A e e 
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(a) in sub-section (1), in the existing proviso, after the word “Provided” the word 
ve shall be inserted, and before that proviso the following proviso shall be -inserted, 
namely — ' 


- 


but for the loss have accrited or arisen within an Indian State and would, under the provi- 
sions of clause (c) of sub-section (2) of section 14, have been exempt from tax, such loss 
shall not be set off except against profits or gains accruing or arising within an Indian State 
and exempt from tax under the said provisions:”; $ 


+ 


(b) in sub-section (2), in the proviso, clauses (a), (b), (c) and (d) shali be re- 
lettered as clauses (b), (c), (d) and (e), respectively, and the following shall Be inserted 
as clause (a), namely :— ihi 


“(a) where the loss sustained is a loss of profits and gains of a business, pragfession 
er vocation to which the first proviso to sub-section (1) is.applicable, and the profits and 
gains of that business, profession or vocation are, under the provisions of clause (ON 
. sub-section (2) of section 14, exempt from tax, such loss shall not be set off. except agains 
profits and gains accruing or arising in an Indian State from the same business,, profession 
or vocation and exempt from tax under thé said provisions ;” < 

7." In-sub-section (1) of section 25 of the said Act, for the words and figures “on: 
~ a which income-tax was not at any time charged under the 
Amendment of section provisions of the Indian Incème-tax Act, 1918,” the words, 

. 25, Act XI of 1922, 6 brackets and figure “to which sub-section (3) is not appli- 
; hé cable” shall be substituted. 
} * at 8. In section 29 of the said Act, for the words “tax or 
En a iS section . penalty”, in both places where they occur, the words “tax, 
i ' penalty or interest” shall be substituted. l 
Amendment of section -9 
30, Act XI ‘of -1922. ° 


In section 30-of the said Act,— ; 
(a) in sub-section (r), for the words, figures and letter-“or objecting to a refusal 


of an Income-tax, Officer to register a girm under section 26-A” the following shall be ` 


substituted, namely — z 


“or objecting to the cancellation bè an Income-tax Officer of the registration of a 
firm under -sub-section (4) of section 23 or to a refusal to register a firm under sub- 
section (4) of section 23 or section 20-A”; ae. - 


(b) after sub-section (1), the following effb-section shall be inserted, namely :— 
“(1-A) Any person having, ineaccordance with the provisions of sub-section (3-A), 
(3-B) or (3-C) of section 18, read with sub-section (6) of that section, deducted.and paid 
tax in respect of any sum chêrgeable” under this Act. @ther than interest who denies his 
liability to make such deduction may appeal to the Appellate Assistant Commissioner to be 
déclared not liable to make such deduction.” ; . 
neo i (c) In sub-section (2), after the words “thirty days” the following shall be inserted, 
namely :— _ i R . i : 
“of the payment of the tax deducted under sub-section (3-A), (3-B) or (3-0) of 
section 18 or”. E” é $ l l 
Amendment of „section 10. b-secti z ; TR Ka) EN 
31° Act XI of 19827 ) In su section (3) of section 31 of the’ said Act, 
(a) for the words, figures and letter “or, in the case of an order refusing to register 
a a under section 26-A”, oeclirring after chuse. (b), the following shall be substituted, 
namely :— . o 
” “or in the case. of an order cancelling the’ registration of a firm under sub- 
“section (4) of section 23 or refusing to register a firm under sub-section (4) of section 23 
or section 26-A”; ` is eia i . 
ne? after clause (g) and betore the first proviso, the following shall .be inserted, 
name y .— ag e ii 26 
“or, in the case of an appeal under sub-section ( 1-A) of. section 30, 
e(h) decide that the person is or is not liable to make the deduction and in the Jatter 
case direct the refund of the sum paid under sub‘section 6) of section 18;”. : 


11. In section 33 Of the said Act, sub-section (5) shall 
be renumbered as sub-section (6) and the following sub- 
e section shall þe inserted as subesection (5), namely :— 
“(5) Where as the result of an appeal any change is made in the assessment of a 
firni or association of persons or a new assessment of a firm or association of persons is 
ordered to be made, the Appellate-Tribunal may authorise the Income-tax Officer to amend 
accordingly any assessment made on any partner of ghe firm or any member of the 
association.” ° 5 


S Annine A 12. In section 47°of the said Act, after the words, 
brackets and figures: “or ‘sub-section (1) of sectione46” the 
47, bd XI of 1922. following shall be inserted,. namely — 
: e o 


- Amendment of section 
33, Act XI of 1922. 


Ç e 


` Provided that, where the loss sustained is a Idss of profits or gains which would 
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“and any. interest payable under the provisions of sub-section (4), (6), (7) or (8) 

of section 18-A”. ; ; 
13. In ‘section 56 of the said Act, before the words “Subject to the provisions of this 
a e Chapter” the words, brackets, letter and figures, Except in 
Amendment of section cases to which by clausé (a) of the proviso to sub-sections 


56, Act XI of 1922. (3f and (4) of section 25 those sub-sections do not apply 
- - | ++ and” shall be inserted. 
Amendment of the Sche- 14. In the Schedule to the said Act,— 


dule to A& XI of 1922. 

(a) in the proviso to rule 2,— - 

:) in clause (b), Por the word “received”, where it occurs for the second time, the 
word “payable” sHall be substituted ; 


: » e 
S (ii) for clause (c) the following clauses shall be substituted, namely :— : 
“(c) 90 per cent. of the first year’s premiums. received during the preceding year m 
respect of all other life insurance policies,. plus; r i 


“(d) 12 per cent. of all renewal premiums received during the preceding year.” 
(b) in rule 3 for clause (c) the following clause -shall be substituted, namély :— 
“(c) interest received in espect of any securities of the Central Goveriment which 
“have been issued or declared to be income-tax free shall not be excluded but the whole 
‘amount of such interest received during the inter-valuation period shall be exempt” from 
income-tax under the second proviso to section 8 theugh not from super-tax”; 

(c) in rule 5,— . f öä 

(i) in clause (ii), after the words “but excludes profits on the realization of ° 
securities” the words “or other assets” shall be added ; 

Gi) in clause (iii) after the words “and losses on the realization of, securities” the 
words “or other assets” shall be inserted. A 


f Ne : ® 
THE DELHI MUSLIM WAKFS (¢MENDMRNT) ACT, 1944. ° | 


Act No. XII oF 1944. A 5 i 

y [26th April, 1944.  < 
An Act to amend the D&hi Muslim Was Act, 1943. à. Nih 
Wuereas it is expedient to anfend the Delhi Mu$lim Wakés Act, 1943 (XIII of 1943), 


for the purpose hereinafter appearing ; 
It is hereby enacted as follows :— . ` ° 
Shoe tide 1. This Act may be called THe Detar MUSLIM Wakts at?” 
aa (AMENDMENT) AGr, 1944, 
‘Amendment of section 2. In sub-section (2) of section 25 of the Delhi Muslim 
25, Act XIII of 1943. Wakfs Act, 1943 (III of 1943)—* 
. (1) after the word “Committee”, where it occurs for the first@irge, the Spllowing 
shall be inserted, namely :— 


“(being now a Society registered undge Act XXI oP 1860)”. 


(2) after the word “Committee”, where it occurs for the second time, the following 
shall be inserted, namely :— ° ° - ° i 

“(being now a Society registered as aforesaid)”, í 

(3) for the words “in respect of the madsgids an@ idgahs under its supervision” the- 
words “in respect of wakfs in the Province” shall be substituted. 


ae eg ee 7 6 
THE PROTECTIVE DUTIES CONTINUATION ACT, 1944. ° 
Bg 5 
e 
Act No. XIII or 1944. 
. © æ e [26th April, 1944. 


“An ‘Act to extend the date up to which certain. duties characterised as protective in éhe 
First Schedule to the Indian Parif. Act, 1934, shall-heve effect. 


* WHEREAS it is expedient. q extend the date up to which certain duties characterised 
as protective in the First Schedule to- the Indian Tariff Act, 1934 (XXXII oí 1934), shall 
fave effect; It is hereby enacted as follows :— 


” = ef s 1. This Act fay be called THE. PROTECJIVE Deres 
Short «title. CoNTINUATION Act, 1944, 


32 THE MADRAS LAW JOURNAL SUPPLEMENT. [xiv or 1944 


2. In the First Schedule to the Indian Tariff Act, 1934 (XXXII of 1934), in-items 
Nos. 10 (1), 11 (1), 17, 43, 44, 44 (1), 46, 46 (1), 47, 47 (1); 47 
Amendment of the First (6), 48, 48 (1), 48 (3), 48 (4), 48 (5), 48 (7), 48 (9),48 (10), 49 
Schedule, Act XXXII of (5), 51 (2), 51 (3), 61 (5) 963 (2) 63 (3), 63 (6), 63 (9), 63 (10), 
1934. e 63 (12), 63 (15), 63 (17), 63 C19), 63 (20),-63 (21), 63 (25), 63 
7) and 74, for the entry or entries in the seventh column 

“ March 31st, 1944” the entry or entries “March 31st, 1946” shall be substituted. 
< 2. In section:3 of the Sugar Industry (Protection) 
A Ree (XIII of 1932), for the figures, “1944” the figures 

“1946” shall be substituted. _ ° 


THE FACTORIES (AMENDMENT) ACT, 1944, $ 6 


Act No. XIV or 1944, 
= ; [26th April, 1944. 
An Act further to anvend the Factories Act, 1934. . 
WHEREAS it is expedient further to amend the Factories Act, 1934 (XXV of 1934), 
for the purposes hereinafter appearing; It is hereby enacted as follows :— 
< 1. This Act may be ‘alled THE FACTORIES (AMEND- 
Short title. : " MENT) Resa ir g i 


2. In section 9 of the Factories Act, i (XXV of “ih (hereinafter a to as 
; r. the sai ct), in sub-section (1) the word “and” occurring 
eee oe oe at the end of clause (d) shall be omitted and after clause (e) 
4 rere _ the following word and clause shall be added, namely :— 
l . “sand ` 
(f) such other particulars as may be prescribed for the purposes of this Act.” 
3. In sub-section (3) of Section 19 of the said Act, the words “in which any process 
Amendment of. section involving ntact by the workers with injurious or 
19, Act XXV of 1934, . eobnoxious gubstances is carried on” shall be omitted. 
4. In sub-section (1) of -section 23 of the said Act, for the words “as can reason- 
Amendment of section ably Be required in the circumstatices of each factory” 
23, Act XXV of 1934. the words “as may be prescribed” shall be substituted. 


5. Until the termination r a hostilities in being at the gk on p 

5 t rst proviso ło sub-section (1) of section 45 and the 

a n, TUN pa , #TOviso $o sub-$ectioñ (3) of section 54 of the said Act shall 

XXV of 1934. ' ‘have effect as if for the figures and letters “7-30 p.m.” the 
6 — figures and letters “8-30 p.m.” had been substituted, 








=e THE INDIAN PATENTS AND ier (TEMPORARY AMENDMENT) 


> Acr No. XV or 194.. ° a i 
moO aa e”. . [22nd November, 1944. 
An Act temporarily to ganiend the Ingian Patents and Designs Act, 1911. 


. WHEREAS it is expediént temporarily to amend th@ Indian Patents and Designs Act, 
1911 (II of 1914), fer éhe purpose hereinafter gppearing ;, 


It is hereby enacted as follows :— : 
_ Short title, ~ e 1. This Act may be Tue INDIAN Parents AND 


Destens (TEMPORARY AMENDMENT) Act, 1944. 

2. During the period beginning ep the 3rd ve ADATE, 1939, and ending on the 

° : expiry of sir” months after the cessation of the present 

ga tae wan hostilities, section 21 of the Indian Patents and Designs Act, 

i911 e o "1911, shall have effect, and shall be deemed to have had 
° effect throughout the said eperiod, as if— 


(a) after sub-section (3) the following sub-settion had been inserted, namely :— 


_ “(3-A) The powers of officers or authorities administering any department of the 
service of His Majesty under sub-section ¢2) or sub-section ¢3) to make, use or exercise 
an invention for the service of the Crown shall include the power to maké, use, exercise 
or vend an invention upon such terms as are megtioned in sub-section (2) or sub-section (3), : 
as the case may be, for affy purpose’ which appears to any such officer or authority necessary ° 
or expedient for the efficient prosecution of the war or for gmaintaining supplies and services 
essential to the dife of the commynity; and the terms of any such agreement or licence as 
is mentioned in sub-section (2) shall be inoperative $o far as concerns the making, use, 
txertise or vending of an invention under this sub-section as they are inoperative so far ° 
as concerns the making, use or exercise of an invention under sub-section (2) YA 

` e 


7 


XVII OF 1944] THE DELHI JOINT WATER AND SEWAGE BOARD- (AMEND.) act. 33 


- (b) in sub-section (4) for the rri “or exercise” the words “exercise or vending” 


i ‘had been substituted ; 


' - 32, Act VII of 1942. 


kri rad z 


(c) to subsection (5) the following proviso had been added, namely :— 
“Provided that nothing ie this sub-section shali affect the ent to vend an invention 
conferred by sub-section (3-A).” 
(d) after sub-section (5) We following sub-section had been inserted, namely :— 
“(5-A) The purchaser of any article sold in pursuance of sub-section (3-A): or sub- 
-section (3) and any person claiming throygh ‘him may deal with the article in like manner 
as if the patent for the invention were held on behalf of His Majesty.” 


THE. COFFEE MARKET EXPANSION" (SECOND AMENDMENT) ACT, 1944. 


| . ° Aer No. XVI oF 1944. ` 
# mg l "(22nd November, 1944. 
ve An Act further to ‘nen the C offee Market Expansion Act, 1942. 
WHereas it is expedient further to amend. the Coffee Market Expansion Act, 1942 
~ (VII of 1942), for the- purposes hereinafter appearing ; , ° 
It is hereby enacted as follows :— i 
Short title -© L This Act may be called THE Ge MARKET Ex-, 
PeR PANSION (SECOND AMENDMENT) Acr, 1944. 
> eta 2. To sub-section (1) of section 31 of the Coffee 
a a, T section Market Expansion Act, A the olloning shall be addeg, 
? namely :— 
“and any sums transferred to the general fund under the proviso to abse (2) 
of section 32.” - 


e : 


< 3. To sub-section (2) of, section 32 of the Coffee 
Amendment of | section Market en Lap Act, 1942 the toHowing proviso shali be 
added, namely :— 
- “Provided that where, after the requiremexts “of the ctauses of this sub-section have 
been -met, there remains any excess in the pool fund, the Board may, with the previous 
sanction of the Central one transter the wh8le or any part of such excess to the 
credit of the general fund.” e, 


THE DELHI JOINT WATER AND SEWAGE BOARD (AMENDMENT) ACT, 1944. 


gang 
a ` Acr No. XVII oF 1944. °e 
i [22nd N ovember, 1944. 
An Ait further to amend the Delhi J ovi Water and Sewage Board. Act, 1926. 
HEREAS it is expedient- further to amend the Delhi Joint Water and Sewage Beane 


WH 
Act, 1926, (XXIII ‘of 1926), for the purposes neste bie 
It is hereby enacted as ape 


- Short” title and com- (1) This. ‘Act may "be called Tue DELHI JOINT 
mencement. WATER AND SEWAGE Boarp (AMENDMENT)® Acr, 1944 


(2) It shall come into force on such date as the Central Government may, by ~ 


_ notification in the official Gazette, appoint. .° 


Amendmént of long title 2, In the long title and enbe eof the Delhi Joint. e 
and preamble, Act XXIII - Water and Sewage Board Act, 1925 (hereinafter referred 


. of 1926. "to as the said Act),— 


; 11, P XXIII of 1926. - the ‘words “of the city 


(a) ‘after the word “maintenance” wherever it ogcurs, the words “improvement and- 
extension” shall be inserted ; 
for the words “urban area of ai Pig words “town and suburbs” shalt be 


l substituted.” a = 
ner of of see a 3. In cldtse (e) of section :2 of the said Act— ° 


- (a) the word “and” at the “end Of sub-clause (iii). shall be omitted ; = 4 
(b) after sub-clause (iv) the following sub-clause: shall be inserted, namely: — 


“(v) any such local awthority as the Central Government nity, by notification in the 
official | eared Ueclare to be a constituent body.” 


-Amendinent of- section `, . 4; In the second proviso to section 11 of the said Act, 
” shall be omitted. 
< Sections’ 14-A, 14-B and 1¢-C-of the said Act shall be re-numbered as sectfons 14-C, 
s Heiton of new sections ` 14-D and 14-E respectively, “and after section 14 of the said 
14-A and MB in’ Act, Act but before the, heading “Disposal of sewage. and pay 
XXII of 1926,7. ` --- ` p therefor” . the SOE sections ` Shall ‘be inserted, 
| 1-5” i -u ` l ; e P si e 
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i; ` “J4-A. The Board may, with the previous ANAN in 
Lan of water by writing of the Central Government, enter into an agree- 
agreement - otherwise than ment with any person to, supply water in bulk for consump-- 
to constituent bodies. , tion in an area outside t the Jurisdiction of any of te conii 
.tuent bodies: . 
Provided: that tle Central Government shall not* accord ite sanction to’ any Sueb- i 
agreement unless it is satisfied that full compliance therewith can be made without prejudice 
‘to’ the. supplies of water required to be made under section 11: 
Provided’ further that except in the case°of a supply made for consumption in’ an 
“area where the usual sources of:water-supply.have been injuriously affected by the Board’s -` 
“ measures’ for the disposal of sewage, the charges made for waten supplied under any such 
pgreement shall not be less than .one and a half times the final issue. ei payable gor the 
same-period of supply by the constituent bodies. ° 
.. 14-B. Any sums due under an agreement entered into ide T e 14-A may, d 
: certificate issued by the President of the Board to the effec 
‘Recovery of - paymeat that®the sums are due and have remained unpaid for, not 
due otherwise. than from -less than three months, be recovered by the Collector of the 


constituent ‘bodies. | = Delhi District from’ the person with whom the agreement - 
o , was made or from any other person who has benefited irom 

` = E g the supply, as if they were Arrears of land revenue.” | 

: se 6. In sub-section (1) and (2) of section 14-E of the 


Amendment of section said Ac as renumbered by section 5 of this Act, for the 
WAE, Aer, XXIII of 1926. .. dak and a Beis B” the figures and -letter “14D” shall 
: - * e substitute 


Reds PUBLIC DEBT. (CENTRAL GOVERNMENT) ACT, 1944, - 


. a = od s+ Act No. xviil oF 1944. 
e + ê. 3 [22nd November, 1944. 

“An Act to consolidate and. amend the: lay ee to Government securities issued by the 

Central Government and to the’ sa epr by the Reserve Bank of India of the piplie 

debt.of the Central Government. e ` ~ 

‘WHEREAS it is expedient to consolidate ang or the law salang to Coveiment 

securities issued by the Central Governnfent and to the management by the 
Reserve Bank of India of the pyblic debt-of tha Central Government; 


It is hereby enacted as alles - @ ° 
Short title, extent and, ( 1), This Act paw be called THe PUBLIC DEBT. 
commencement. | P (atu GOVERNMENT) ACT, 1944. 


me (2) It extends to the whole of British India. ; 
~ (3) It shall come into force on eee as the ‘Central Governiient 1 may, by, notifi- | 
ean in the official Gazette, appoint in this behalf. 
: .. 2. >In this Act, eas „there is anything re ughant in 
p Penimtions: the subject or context, — E 
ay “the Bank” means the Reserve Bank of Iridia; 
(2) “Government security’ means— - l 
(a) a security, created and. issued, ethics beforé or after the commencement of ` 
this Act, by the Cenfrat Government -for the “NI pose of gaising a public loan, and: having. 
one of the following forfhs, namely :— 


(1) stock transferable by” registration i in the books of the Bank; OF, 
- Gi) a promissory note payable to. order; or f 
_+ (iii) a bearer borid payable to bearer; or® `, 
a. (iv) a.form prescribed in this behalf ; ; s 
e(b) any other security created iss 
and fon Li. of the ope OF this eae Tk ral Government aii: 
e (3) “prescribed” means prescribed by rules made under this Act; 
(4) “promissory note” includes a treasury. bill. , 


3. (1), Subject to -the provisions òf section 5, a transfer ‘ee a Government sea 

. shall be made only in the manner prescribed for the making - 

Transfer -of ‘Government of transfers of Securities of the class*to which it belongs, - 

securities... - and no transfer of a Government security made dal the 

i e ` _ commencement of this Act sHall-be valid if— 
ee : (a) it does not purport to convey the full title tê the security, or - 


(b) it's of such a nature as to affect th 
by’ ‘the Central Government to be held. ect the manner: in which the security was expressed 


e € 
- + , ~ 


0 


4 


a e 


= 
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(2) Nothing in this section shall affect any order made by the Bank under this Act, 
or any order made by a Court upon the Bank. . 


4. Notwithstanding anything nee in the Negotiable Instruments Act, 1881 
Transf G t (XXVI of 1881), a person shall not, by reason only of 
ransteror okt Vovernment his having transferred a Government security, be liable to 


securities not liable for š . aor < 
pay” any money due either as principal or as interest 
amount thereof. a ee eed os. 


5. (1) In the case of any public office to which the Central Government may, by 

; $ à notification in° the official Gazette, declare this sub-section 

~ Holding Fi die to apply, a Government security in the form of stock or 

E age y holders "of of a promissory note may be held in the name of the 
public offices. a olee. 


(2) When a ‘Government security is so held, it shall be deemed to be transferred j 
wig@Mout any or further endorsement or transfer deed from each holder of the office to the 
succeeding holder of the office on and from the-date on which the latter takes charge of, 
the office. ° : s 6 

(3) When the holder of the office transfers to a party not being his successor in office 
_a Government security So held, the transfer shall be made by the signature of the holder 
of the office and the name of ‘the gffice in the manner and subject. to the conditions laid down 
in section 3. . - 

(4) This section applies as well to an office of which there are two or more joint 
holders as to an office of which there is a single holder. ® : < 

6. (1) No notice of any trust in respect of ahy Government security shall be. receiv- @ 
8 able by the -Central Government, nor shall the Central Gov- 
Notice of trust not re- ernment be bound by any such notice even though expressly 
ceivable. z given, nor shall the Central Government be regarded as a. 

i ; trustee in respect of any Government security. 

(2) Without prejudice to the provisions of sub-section “(1), the Bank may, as an 
act of grace and without any liability to the Bank*or to the Central .Government, record" in 
its books such directjons by the holder of stock fog the paymemt of interest on, or of the 
maturity value of, or the transfer of, or such other matters relating to, the stock as the 
Bank thinks fit. ° _e a 


7. Subject to the PBA as ng pie executors or administtators of a decedsed | 
: - sole holder of a Government security and the holder of a 
E as oo A : ~ succession certfficate issued ur@er Part X of the Indian, Suc- 

ki sh cession, Act, “19025 9(XXXIX of 4925), shall be the only per- 


deceased sole holder may A A : 
i sons who may be recognised by the Bank as having any title 
be recognised by the Bank. 44 the Government security: 


Provided that nothing in this section shall bar the recognition by the Bank of the „saf 
manager or the sole surviving male member of a Hindu undivided family governed by the 
Mitakshara. Law as-having a title to a Government security, when the security appears to 
the. Bank to stand in the name of a deceased member of the family and an application is 
made by such manager or sole surviving member fer recognitién of his title and is supported 
by a certificate signed by such authority agd after such inquiry as may be psescribedeto the 
effect that the deceased belonged to a Hindu undivided family governed by the Mitakshara 
Law, that the Government security formed parteof the joint psoperty of the family, and that 
the applicant is the managing or sdle surviving male member of the family. ‘ 

Explanation.—The expression “Hindu tdivided family govern€d®by tke Mitakshara 
Law’, shall, for the purposes of this section, be deemed to include a Malabar tarwad. 


Right of survivors of . ; : ; : i 
jont hold ae po ed 8.. Notwithstanding anything contained in section 45 of 
Darek the Indian Contract Act, 1872 (IX of 1872), — `. 
` £ | e e a e 
(a) when a.Government security is held by two or more persons jointly and either or 
any of them dies, the title to the security shall vest in the survivor or survivors of those 
persons, and A ʻ < : 
(b) when a. Government security “is payable to two or more persons severally and 
either or any of them dies, the security shall be payable to the survivor or survivors of 
those persons or to the represeatative of the deceased or to any of them: 


Provided that nothing contained in this section shall affect any claim whith any repre- 
sentative of a deceased person may have against the survivor or survivors under or it. 
respect of any security ‘to which this section’ applies. ` l 7 l 


° Explanation—For the purposes of this section a body incorporated under the Indi 
Campanies Act, 1913 (VII of 1913), oy the Co-operative Stcieties Act, 1912 1 of 1912), 
or any other enactment for the time being in force whether within-or without British India. ° 
erties rel the incorporation of associations of individuals, shall be deemed to die when it 
is dissolved. 
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9. Notwithstanding anything contained in.section 7, if within sik months of the death >’ 
a . of a person who was the holder of a Government: security 
Summary procedure on or securities the face value of which does not in the aggre- 
.death of holder of Gov- gate’ exceed five thousand rupees, probate of his will or 
ernment’ securities not eex- letters of administration $f his estate or a succession certifi- 
ceeding five thousand rupees cate issued under Part X, of the Indian Succession Act, 1925 
-face value. . - - (XXXIX of 1925), is not produced to the Bank, or proof to- 
- the satisfaction of the Bank «that proceedings have been 
instituted to obtain one of these is not furnished, the Bank may determine who is the person 
entitled, to the security or securities, or to administer -the estate of the dece&sed, and may 
‘make an order vesting the security or-securities in the persoh so determined. . ` 


10. When a Government security or securities belong to 2 minor or.a person who is 
insane and incapable of managing His affairs and*the face ` 
value of the security or seéurities does not in the aggeggate. ` 
exceed five thousand rupees, the Bank may make such r 
as it thinks fit for the vesting of such security or securities 
in” such person as it considers reprtsents the mihor or insane 

. person. 


11. (1) If the person sa as a a Coe ae Sunn applies to oe sae poche 

j : in t the security has beer lost, stolen or destroyed, or has 

ee f Kaur a been defaced or mutilated, the Bank may, on proof to its 

on conversion, consolida: satisfaction of the loss,. theft, destruction, defacement or 

tion, ‘sub-division or rene- Mutildtion of the security, subject to such conditions and on 

@ seal payment of such fees as may-be prescribed, order the -issue 
Os oe OF ‘ of a “duplicate security payable to the applicant. 


ie (2) If the person entitled to a Government security applies to the Bank to have the 
security converted into% security of another form, or into a security issued in connection 
with another loan or to have it consolidated with other like securities, or to have it sub- 
divided, or to have it renewed, the Bank may, subject to such conditions and on payment 
of.such fees as may be prescribed, cancd the security and order the issue of a new security 
or securities. . ae ` : : o k g 

(3) The person to whom a duplicate security or a new security is issued under this 
section shall be deemed for the pu»poses of section 19 to have beeh recognised by the Bank . 
as the holder of the security; and a duplicafe security or new security so issued to any 
person shall be deemed to ‘constitute a new tontract between the Central Government and 
such. person and all persons dgyiving title theaeafter through him. e 


~= 


e - Government securities rot 
‘exceeding -five thousand 
-rupees face value belong- 
‘ing to minor or insane 
person, i 


Surhmary determination á 12 (1)elf tite Bayk- is of opinion that’ a doubt exists ; 
by the Bank of title té as to the title to a Government security, it may proceed to ‘ 
a Governnfeyt security incase determine the person who shall for the purposes of the Bank 


of dispute. be deemed to be the person entitled thereto. 

me  - (2) The Bank shall give notice in writing to each-elaimant of whom it has knowledge; 
stating the names of all other claimants and the time when and the officer of the, Bank by 
whom the determination of the. Bank will be made. : 4 rs 


(3) The Bank shafi gije notice® in writing to each claimant of the result of the 
determination sq rade, i a ae 


oe (4) On the expiry of six months from the issue of the notices referred to in sub- 
section (3), the Bank may måke an order Vesting in the person, found by the Bank to be 
entitled to the ‘security, the security and any unpaid interest thereon. 

A | 4 n 


°, : . ` e i ae — 
13. Notwithstanding that as a matter of convenience the Central Government may 
| .ehave arranged for payments on a Government security to be 
“Law applicable in regard made elsfwhere than in British India, the rights of all 
to Government secures „persons in relation to Government securities shall be deter- 
7 ar *mined in connection with all such questions as ate dealt with 

te E a by this Act by the law and in the Courts of British India. 


"#14, (1) For the purpose of making any order which it is empowered to make under 
> = l this Act, the Bank may request a District Magistrate or in 
«Recording of evidence. an Indian State the Political Agent to record or to have 
a ih aes _, recorded the whole or any part of ‘such evidence as any. 
person whose evidence #he Bank requires may produce. A District Magistrate so requested 
may himself record, or may direct any Magistrate of the first class subordinate to him or 
atty Magistrate of the second class subordingte to him and empowered in’ this. behalf by 
Bana or special orde? of the Provincial Government to record the evidence, arid shall 
orward a copy thereof to the Bank. . 0 ; ih 
2.. (2) For the purpose of making a vesting order under this Act the. Bank may. direct 
e ong of its officers to record the evidenee of any erson whos i the B veauires * 
. or may receive evidence upon-affidavit, - TA . : ee Sany ae 
. $ A l ; ; pn a: ee ` 
° i 8 
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(3) A Magistrate or an officer of the Bank acting in pursuance-of this section may 
administer an oath to any witness examined by him. j 


15. Where the Bank conteynpfates making an order pie a Act to vest a Govern- 

; . ment security in any person, the Bank may suspen payment 

a de ofe interest on or the maturity value of the security or pust- 

transfers pending the mak: PONE the making of any order under section 11 or the regis- 

ing of a vesting order % tration of any transfer of the security until the vesting order 

n has been made. 

16. f1) Before making any order which" it is empowered to make under this Act, the 

. ank may require the person in whose favour the order is 

Power of Bank to fe- to be made to execute a bond with one or more sureties in 

quire Bonds. = oo such form as may be prescribed or to furnish security not® 

; exceeding twice the value of the subject-matter of the 

Mer, to be held at the disposal of, the Bank, to pay to the Bank or any person to whom the 
Bank may assign the bond or security in furtherance of sub-section (2) the amount thereof. - 

_ (2) A Court before which a claim in respect of the subject-matfer of any such order 

is established may order the bond or Security to be assigned to the successful claimant who 

shall thereupon be entitled to -enforce the bond or realise the security to the extent of 

such claim. á 

17. Any notice required to be given by the-Bank under thissAct may be served by 

post, but every such notice shall also be published by the 

Publication of notices in Bank in the official Gazette, and on such publication shall 
official Gazette. be deemed to have been delivered to wall persons for whom i@, 


a 


! is intended. JE 
18. An order made by the Bank under this Act may confer the full title to a Govern- 
` ment security or may confer a title only to the accrued and 
Scope of vesting order. accruing interest on the security, pending a further order 
' vesting the full title. ` e 


19. No recognition by the Bank of a perso& as the holder of. a Government security, 
and no order made by the Bank under this Act. shall: be 
. -Legal effect of orders called in question by any Court so far as such recognition 
made by the Bank. , or order affecfs the relations of the Central Government or 
the Bank with the person recognised . y the Bank as the 
holder of a Government sécurity or with My person claiming an interest in such security ; i 
and any such recognition by the Bank of ny person or apy order by the Bank vesting a 
Government security in any person shall, operate to confer on that person a title’ to the 
security subject only toʻa personal hability to the rightful owher of the security for money 
had and received on his account. ` re ce e 
20. Where the Bank contemplates making with reference to any Government security ` 
any order which it is empowered to make under this Acts 
Stay of -proceedings on and before the order is made the Bank receives from a 
order of, Court. Court in British India an order to bay the making of such 
: : order, the Bank shalt either— , e : 
. (a) hold the security together with any interest unpaid or accruing thereon until the 
further orders of the Court are received, er a 
) apply to, the Court to have the security transferred to the Offcial Trustees 
appointed for the Province in which such Ç®urt is situat&l. pending the disposal of the 
proceedings before the Court, a 
21. Where the Bank contemplates makgng an order under this Act veSting a Govern- 
ment security in any person the Bank may, at any time 
Cancellation by the Bank before the order is made, Cancel any proceedings already . 
of vesting proceedings, taken for that purpose “and may, on such cancellation, 
j proceed anew to the making pf such order, = 
22. Save as otherwise expressly pronica in ne of e en aa no 
. < “ person shall be entitled to claim interest on such security in 
Pett gas Ha Fakes ak, respect of any period which has elapsed after the earliest 
Seng : dateeon which demand could have been made for the pay- 
; 6 A f : 
ment of the amount ‘due on such security. : 
23. The Central Government shall be discharged from all liability on a bearer bond 
“Or on any interest coupon of such a*bond on payment to the 
Discharge in respect of holder of such bond or coupon on presentation on or after the 
bearer bonds, - date when it kecomes due of the agdount expressed therein, 
ii unless before such payment an order of a Court in British 
India has been served on the Central Government restraining it from making payment. 
24, Where no shorter scan of limitation is fixed by any law for the time being in 
* Period of limitation of force, the liability of the Central . Government in- respect of ° 
Central Government’s liabi- ANY interest payment due on a Government sécurity shall 


lite | a _ terminate on the expiry of six years from the date on which 
. in rgsbect of interest "the amount due by way of jnterest becanfe payable. e 


4 
? 
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25. No person shall be entitled to inspect, or to receive infgrmation derived from any ~ 

l overniment security in the possession or custody of the 
Inspection of documents. Central Government or ‘from any book, register, or other h 

. * document kept or maintainéd by or on behalf of the Central 

Government in relation to Government securities or any’ Government security, Save in such 
circumstances and manner and subject to such conditions as may be prescribed. > 
26. » For the purposes of section 124 of the Indian Evidence Act, 1872 (I of 1872), the 
j "". + provisions of Part IV of the Code of Civil Procgdure, 1908 
The Bank and its officers (V of 1908), relating to suits by or against public officers in 
to be deemed public officers. their official capacity, and the provisions of rule 27 of 
Order V, and rule 52 of Order AKI of the said Code, the 
eBank and any officer of the Bank acting in his capacity as such shail be deemed ®% be a 

public officer. 


27. (4) If any person, for the purpose of obtaining for himself or for any ons 
l person any title fò a Government, security, ' makes to any 
authority under this Act in any application made undey this 
- Act or in the course of any inquiry undertaken in pursuance 
of this Act any statement which is false and which he eitfier knows to be false or does not 
believe to be true, hé shall be punishable with imprisonmegt for a term which may extend 
to six months, or with fine or with both. - 
j (2) No Court shall take cognisance of any offence under sub-section (I) except on 
the complaint of the Bank. ` a 
3% 28. .(1) The Central A may, we to Mus meee of penen publication, 
notification in the official Gazette, make rules to carry 
Power to make rules, i the purposes of-this Act. 7 
(2) In particular and without prejudice to the generality of the foregoing power gnch 
rules may provide for all-or apy of. the following matters, namely :— 
. (a) the fogms in which, Governmerg securities may be issued; 
~ , (b) the form of the obligations referred to in clause (iv) of sub-clause (a) of 
clause (2) of section 2;  & Aig 
(c) the conditjons subject to which Government securities may be issued to the rulers 
“of Indian States; e l 
(d) the manner in which different form ot Government securities may be transferred; 
“(e) the holding of Gowernment securitfes in the form of stock by the holders of 
offices other than public office and the manter in “which and the conditions subject to which 
Government secufities so hefd may be transferred; : , 


pA (f) the manner ig which payment of interest in respect of Government securities is 
to be made and acknowledged ; 


(g) the conditions governing the grant of duplicate, renewed, converted, consolidated 
and sub-divided Government securities; ° z 


(h) the fees to. be paid in respect of the issue -of duplicate Government securities and 
of the renewal, conversion, cohsolidation and sub-divisioneof Government securities; 


. T = n . » e . . ka) . 
(® the fèrm in which receipt of a Government security delivered for discharge, 
renewal, conversion, consolidation or sub-division is to be acknowledged ; 


(7) the manner of attestation of docufteents relating to Government securities in the 


Penalty. 


s 


form of stock; `s ; 


(k) the manners in which any documefit relating "to a Government security or any 
endorsement on a promissory ote issued by the Central Government may, on the demand 
- of a person who from any cause ig unable to write, be executed on his behalf; 


(1). the form of the bonds referred to in sub-section (1) of section 16; 


(m) the circumstance and the manner in which and the conditions subject to which 
inspection of Government securities, books, registers and other documents may be allowed 
er ihformation therefrom may be given under section 25; 


(n) the procedure to be followed in making wvestihg orders; : 
(o). the authority by whom the certificate referred to in the proviso to section 7 is 
to be grarited and the manner of making the inquiry therein mentioned. 


(3) A .copy of all rules under this section shall be laid on the table of both the 
Chambers of the Indian Legislature as soon as may be after they are made. : 


. 29. The fndian Securities Act, 1920 (X of 1920), shalt l 
aoe = a E a cease to apply to Government securities to which this “Act 
Biba ete i p and to all matter for which provision is made by 

i this Act. >. ` ° 
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“THE MADRAS ESTATES LAND (TEMPORARY AMENDMENT) ACT, 1944, 
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a Pa" Act No. 1 or 1944. A l i s 
{18th J anuary, 1944, 


An Act temporarily to amend the Madras Estates Land Act, 1908, for certain purposes. 
WHEREAS it is expedient temporarily to amend the Madras Estates Land Act, 1908, 
for the purpose of increasing the production of food in the present*emergency in estatés 
situated in the: Province of Madras; å 
AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of ° 
the Government of India Act, 1935, assumed to himself. all powers vested by or under the 9. 
said Act in the Provincial Legislature; ; h 
Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 
pleased to enact as follows :— ” Í 


; -i. This Act ‘may be called THE „ MADRAS ESTATES 
Short title. a LAND (aroan A NET) Act, 1944s = 2 
2. Notwithstanding anything contained in the Madras Estats Land Act, 1908 (hefein- 


. . after referred to as the said Act), it shall be open to a- 
Right of landholder fo landholder ds defined in that Act, at any time during the 


admit person to temporary continuance of ¢ present war or within a’period of one yéar í 
possession of ryoti land in from the termination thereof, to admit any person tọ tem- 
certain cases. porary possessi$n of ryoti landeæituatèd in his. estate and ‘not - 


already in tht posgession of ayot or tengnt, subject to the 
following conditions and to such fùrther conditigns, if any, as may notified, by the 
Provincial Government :— . ` 


(i) The person so admitted (who shall be deemed to be a ryot within the meaning 
of the said Act and-is hereinafter referred to as such) shall be entitled to be in possession 
of the land only for such period, not being less thafi three nor more than five years, as may 
be agreed upon between him and the landholder. à 
| - (ii) Only, food. crops, that iseto say, crops notified by the Provincial Government as 

food crops for this purpose, shall be raised onthe land. * - i 

(iii) The whole of the land shall be brought under cultivation within a period of 

two years from the date on which the ryot is atimitted to po$session thereof. 


(iv) (a). Except with the previous consent in writing of the landholder, the ryot ’ 
oo Fa sell, mortgage, lease or otherwise trar®fer any interest in the, land o any portion 
thereot. Ae 


= i ® f 
| (b) The ryot’s interesin the land shall not Be liable to attachment or sale in execu- 
tion of a decree or order of a Court. 
(v), The ryot shall pay rent at such rate, if any, as may 
and the landholder, provided that such ratesshall not exceed— 


(a) in the case of any land exceeding one hundred rupees per acre in value, or 
commanded by an irrigation projector jn the case of an irrigated land or land situated 
in the ayacut of an irrigation source, the lowest rate prevailing for similar lands with similar * 
advantages in the neighbourhood, or in case such rate cannot be ascertained, the rate which 


the Collector may, on application, *decide to be fair and equitable; and ' R 

f (6) in the case of any other land, the lowest rate for dry lands prevailing ia the- 
village, or in case such rate cannot be ascertained, the rate which the Collector may, on 
application, decide to be fair and equitable; 

Explanation I—The provision® of the said Act shall pply to an applisation under 
sub-clause (a) or sub-clause (b) of thiseclause, as if such application were one made under 
thé first paragraph of section 25 of the said Act. k . s 4 

Explanation II,—The rent payable under this clause shall be exclusive of any water- 
_ cess leviable fram the ryot under the Madras Irrigation Cess Act, 1865, e © ` P 


be agreed upon betwten him 


4 


e Power'-to make rules. 


a 
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Explanation III.—The landholder shall not be entitled to receive from the ryot any- 
thing more than the rent payable under this clause in respect of his tenancy for the period 
agreed upon under clause (i); and in particular, the landholder shall have no right to 
receive any premium or consideration by way of prerfium in respect of such tenancy. 

(vi) The ryot shall quit the land at the expiry of the period agreed upon under 
clause (7), unless the landholder authorizes him in writing to continue in possession thereof, 
in which case he shall be deemed to have been admitted by the landholder to possession of 
the land within the meaning of section 6 (1) of the said Act 6n the date of such expiry, 
and shall accordingly have a permanent right of occupancy therein with effect pn and from 
such date. aa 

When authorizing the ryot as aforesaid, the landholder may receive a premium from 
the ryot, but a ryot so authorized shall under no circunistances become liable to ake any 


. payment to the landholder after the date aforesaid by way pf premium or ‘other consideration 


for such authorization; nor shall the land be subjected to any charge in respect of angeguch 
‘premium or consideration or part thereof. 

(vii) The provisions of section 151 of the said Act shall have effect as-if for sub- 
section (1) thereof the following sub-sections were substituted, namely :— . 

“(1) The landholder may. institute a suit before the Collector to eject the ryot from 
the land only on one or more of the following grounds, namely :— 

~ (a) that the ryot has materially impaired the value of the land for agricultural 

purposes and rendere it substantially unfit for such purposes, i 

. (b) that the period agreed up8n under clause C) of section 2 of the Madras Estates 


m Land, ( Temporary Amendment) a 1944, has expired and the ryot has not beer authorized 


to continue in possessfon of the larid under clayse (vi) of that section, and 


= (c) that the ryot “has broken any of the conditions specified in, or notified under, 
section 2 of the Act aforesaid.” . 


- (viii If the ryot has made any improvements in respect of the land during the period: 
agreed: upon under, clause (i), the following provisions shall apply :— 
(a) The Nability of the ryot to be ejected from the land in accordance with the provi- 


siong of the said Act, as m@dified by cause (vit), shall not in any way be affected, nor Shall . 


the ryot be entitled to claim any compensation in respect of the improvements. 
(b) If however the ryot obtains a petmarient right of occttpancy in the land at the 


expiry of thé period aforesaid, the rent payable by him shall be determined without taking 
the improvements into-consideration; but the landholder shall have the right to pay com-. 


‘pensation to the ryot for the @mprovements, in which case the rent shall be determined after 
taking the improvements into considesation.® a. © ts i 
l 3. 41) The Provincial Government may make rules to 
carry out the purposes of this Act. ~ 

(2) In particular and without prejudice to the generality-of the foregoing power, 
such rules may adapt or modify the provisions of the said Act in their application to all or 
any cases governed by'this Act; or declare any such proyision to be inapplicable thereto. . 

(3) All rules made ænder this section shall be published in the Fort St. George Gazette 
and upon such publication shall shave effect as ‘if enacted in this Act. ' . 


> e ; 
Application of Madras 


Act 1 of 1908. cases governed by this Act, save as- otherwise expressly 


. e “provided her€in or in ryles made hereunder. 


iá s p | | l 
THE MADRAS DISTRICT MUNICIPALITIES AND LOCAL BOARDS 
(AMENISMENT) ACT, 1944. o aa: 
. -$ . i ` - = 


Act No. IT or 1944. 


An Act further to amend the Madras District Municipalities Act, 1920, and the Madras 
Local Boards Act, 1920. 


WHEREAS. it is expedient further to amend the Madras District Municipalities Act, 
1920, and the Madras Local Boards Act, 1920, for the purposes hereinafter appearing; 


“AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 
the Government of India Act, 1935, assumed to himself all powers vested by or under the 


said Ast in the Provincial Legislature; 5 


“4, The provisions of the said Act shall apply to all 


- [17th February, 1944. - 


@ . . 4 a z = 
Now, ‘THEREFORE, in exércise of the powers so assumed to himself, the Governos is . 
` A i e 


pleased to enact as follows :-e- 
Short title. 
o 


® 3 


e s 
1. This Act may be called THe Mapras Diıssricr. MUNI- 
CIPALITIES AND Locat Boarps (AMENDMENT) Agr, 1944,- 


a 


nn 


o 
Ti OF 1944] THE MADRAS CITY MUNICIPAL AND DIST. MUNI, (AMEND.) ACT. 3 


Renumbering of- section ae oe ; 
18-A as section 18-B and 2. Section 18-A of the Madras District Municipalities 
insertion of new section Act, 1920, shall be renumbered as section 18-B and the 
en in Madras Act V of following; shall be inserted as section 18-A, namely :— 


yl8-A. If-at any time it appears to the district collector that the chairman or the 

oe a ‘vice-chairman, as the case may be, is for any reason not 
District collector to" likely to exercise or discharge all or any of the powers and 
authorize any councillor, to duties conferred, imposed or devolving on or delegated to 
exercise powers and dis- him by or under this Act, then, notwithstanding anything 
charge duties of chairman, contained in this Act or in the rules or notifications there- 
or vice-chairntan in certain" under, the district collector may, by order in writing, autho- 
cases, j rizę any councillor other than the chairman or the vice- 
P chairman, as the case may be, to exercise ‘and discharge all 


the*Powers and duties of the chairman or the vice-chairman, as the case may be, for such , 


~ 


e 

Insertion of new section 3. After section 25 of the Madras Local Boards Act, 

were Madras Act XIV 1920, the following section shall be inserted, namely:— 
“25-A. If at any time it aBSpears to the district collector that the president or the 
| vice-president, as the case may be, of ‘a local board is #6r 
District collector to any reason not likely to exercise or discharge all or any of 
authorize any member to the powers and duties conferred, imposed or devolving on 
exercise powers and dis- or delegated to him by ær under this Act, then, notwith- 
charge duties of president standing anything contained in this Act or in the rules or 
or vice-president in certain notifications thereunder, the district collector may, by order 
cases, _ in writing, duthorize any member of the local board other 
than the president or the vice-president, as the case may be, 
to exercise and discharge all the powers and dutieg of the president or the vice-president, 


as the case may be, for such period as may be specified in the order.” : 
+ . 
j & 


THE MADRAS CITY MUNICIPAL AND DISTRICT. MUNICIPALITIES 
(AMENDMENT) ACT, 1944. e 


period as may be’ specified in the order.” e 


Act No. If OF 1944, baad e i 
; ` ° °. [28th February, 1944. 
An Act further to amend the Madras City Municipal Act, 1919, and the Madras District 
Municipalities Act, 1920. ° 
WHEREAS it is expedient further to amend the Madras City Municipal Act, 1919, and 
the Madras District Municipalities Act, 1920, for the purpose hereinafter appearing; 

* AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of the 
Government of India Act, 1935, assumed to himself all powers wested by or under the said 
-Act’in the. Provincial Legislature; ie, = 

NOW, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 
pleased to enact as follows :— ‘ r 
i 1.* This Act may be called THe MADRAS City Municr- 

Short title. PAL AND DISTRICY MUNICIPALITIES (AMERD&MENT Acr, 1944. 

f ; 2. (1) In sub-section (2) of section 100 of the Madras 

Amendment o ee City Municipal Act, 1919, for-thé words “less a deduction in 
100, Madras Act Ot the case of buildings nly often per centum of such annual 
1919. rent”, the following words shall be substituted, namely :— 

“less a deduction, in the case of buildings, of ten per cent. of fhat portion of such 
annual rent “which is attributable to the buildings alone, apart from their sites and the 
adjacent lands occupied as an appurtenance thereto ;” 


(2) The amendment made by sub-section (1) shall be deemed to have taken effect 


= from the commencement of the Madras City Municipal (Amendment) Act, 1936. M 
3. (1) In: sub-section (2)-e0f section’ 82 of the Madras Distrię Municipalities Act, 
ite ° 6 l 039, for the words “less a deduction, a the case of build- 
Amendment of section ings only, of ten per centum of such annual rent”, the. fol- e 
82, Madras Act V of 1920. lowing words shafl be substituted nansely :— 


“less a deduction, in the case of buildings, of ten per cent. of that portion of such ° 
annual rent which is attributable to thè buildings alone, apart, from their sites and she adjacent 
lands occupied as an appurtenance thereto 9’ < 4 i A 

* (2) The amendment made by sub-section (1) shall be deemed to have taken effect 
froin the, commencement of the Madras District Municipalities (Amendment) Act, 1930. 
j i <. if 6 


~ 


© 


A 
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4, Nothing contained in this Act shall be deemed to invalidate any decree or order 
l passed by a Civil Court before the commencement of this 


Saving. Act, which has become final. 
SaaS 


= 


THE MADRAS PUBLIC HEALTH (AMENDMENT) ACT, 1944. - 
|] $ _ j 


. [28th February, 1944. . 
An Act further to amend the Madras Public Health Act, 1939. s ? 


“WHEREAS it is expedient further to amend the Madras Public Health Act, 2939, for the 
purposes hereinafter appearing; D ek = n 


.. AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of the 
Government of India Act, 1935, assumed to himself all powers vested by or under tha said 
_ Act in the Provincial Legislature ; < 
Now, THEREFORE,ein exerdise of the powers so assumed te himself, the Governor is 
pleased to enact as follows :— ` 
ugi 1. This Act may be called THE Mapras PUBLIC HEALTH 
Short title. os (AMENDMENT) Act, 1944. e 
2. In clause (17) of section 3 of the Madras Public Health Act, 1939 .(hereinafter 
~ i ; st 
Amendment GE {section referred to as the said Act), after the word and figures . 
3, Madras Act Ill of 1939 “section 62” the words, figures and letter “and leprosy a 
. ` ‘ defined in section 80-A” shall be inserted. | - - 
i .3.. In section 52 of the said<Act, the entry “(/) leprosy” 
shall be omitted, and entries (i) to (g) shall be relettered 
as entries (A) to ($) respectively. 
an < 4. In section 62 of the said Act, the entry “(e) leprosy” 
Amendment of section . shall be pe and entries (f) to (J) shall be relettered 


_ Acr No. IV oF 1944. 


* 


Amendment of éection 
52, Madras°Act III of 1939. 


62, Madras Act IH of 1939. as entrief (e) to (k) respectively. 

Insertion of new Part IW 5. gin Chapter VII of the said Act, Part IV. shall be 
in Chapter VII of Madras ` renumbered as Part V and the following shall be inserted as 
Act JIT of 1939, . . Past IV, namely :— ° | 

s ® \ 

“PART IV. 
° e ~ Leprosy. 
° . 
' 0° -© © Definitions. è ` 
e Definitions. BO-A. In this Part— 


(a) ‘Leprosy’ means open leprosy, that is to say, that form of the disease in which 
<€ Jeprosy bacilli can be demonstrated from’ the mucous membrane of the patient’s nose or 
from his skin, by any recognized standard method of examination approved by the Surgeon- . 
General with the Government. fo ee 
. (b) ‘Authorized practitioner’ nteans a medical practitioner registered under. the 
< Madras Medigat Registration Act, 1914, and authorized by the Government ‘in: this behalf. 


General. 

Provision - for treatment * 80-B. °eA. local authority may, and if so required by 

of leprosy by lasal autho- the Government shall, make such arrangements in its local 
rities, " a area as may@be directe by the Government for— 

(a)*the free diagnosjs and treatment of persons suffering, or suspected to suffer, 
from leprosy, and m e 

(b) the prevention of infection from leprosy. 
s oo 80-C. (1) No person who knows that -he is suffering 
Persons suffering ° from from leprosy shally until he is certified by an authorized 
léprosy not to engage in ` practitioner to be non-infectious and to have: been so for a 
certain occupations. period of not less than three months, engage himself or 
accept any employrfent— E i 
(i) as a cook, attendant, workman, - salesman, server or carrier in any place where 
food is sold to members of the public or is prepared or stored for such sale, 

: (ii) as a dairy worker tending on, or milking cows whose milk is ‘to be sold or distri- 
buted to members o$ the public, or as a seller or distributor of, milk to members of the 
public, 

*(iii) as a driver or conductor of a public conveyance, i 

(iv) as a public servanf, or i < . 

‘(vy in any other capacity which, in the opinion of the Health Officer, involves dele- 

terious contact with other persons not suffering from leprosy. : 

è o e 


da 
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a i . 
(2) No person who knows that he is suffering from leprosy shall, until he is certified 
by an authorized practitioner to be non-infectious and to have been so for a period of not 
less than six months— i l ~ 
(a) attend any school, college, playground or other similar place, either as a teacher 
or as a member of the staff employed therein; or r 
(b) engage himself or accep? any employment— 
(i) asa doctor, nurse, midwife, ayah or orderly, 
(ii) as a barber or hair-dresser, 
(iii) as a tailor, ` 
- (iv) “as a dhobi or launderer, 
(y) as a house servant; personal attender or a peon, or 
(vi) in any “other capacity which, in the opinion of the Health Officer, involves ° 
delMtious contact with children. 
(3) No one who has the care of any person whom he knows to be suffering from. 
leprosy shall cause or permit such person to engage himstlf'or aœept any employment in 
“any of ‘the capacities referred to in sub-section (1), or to attend any place or engage himself 
or accept any employment in any of the capacities referred to in sub-section (2), “until he 
is certified by an authorized practitioner as set forth in sub-section (1) or sub-section (2), 
as the case may be. ; s l . 
(4) No one shall engage or employ any person whom he knows to be suffering om 
. leprosy in any of the capacities referred to in sub-sections (1) and (2), until he is certified 
by an authorizéd practitioner as set forth in sub-section (1) or sub-section (2) as the case e. 
may be. l j ° S ° se . 
Spectal areas. 
h l 80-D.. The Government may, by notification, declare 
Notification of special any area in the Province to be a “Special Area” for leprosy, 
areas for leprosy. and thereupon the provisions of sections 80-E and 80-F shall 
“ ; apply to such area. f " ' 


80-E. (1) No person who knows that he is suffering fm leprosy shall— = 


Persons suffering from . 
leprosy not to use public (a) enter, any public hira E used for the covey- 
n r t š 
_ conveyance. ance o Passe sat separate fares, or . 


P 


(b) enter any other public conveyance, | 


without previously intimating to the owner, drivgr or conductor thereof that he is suffering 
from leprosy. e è a 


(2) No person who has the care of a persdh whom he knows to be suffering from e 
leprosy shall permit him to be carried— Moar 


P (a) in any public conveyance used ‘for the conveyance of passengers at separate” ~ 
ares, or è A 


~ > (b) ln any other public conveyance, 


without previously intimating to the owner, driver ®r conductér thereof that he is suffering 
from leprosy. ° e . e j 


t E . 
(3) The owner, driver pr conductor of a public conveyance used for the conveyance of 
Passengers at separate fares shall not convey therein a person kom he knows to be suffering 


rae Jeprosy at any time when a passenger not suffering from leprosy. is being conveyed 4 
erein: Ñ ° 


K e 
Provided that a person suffering from leprosy may be conveyed in the public conveyance 


. 


aforesaid in such cases of emergency and subject to such-restrfctions and safeguards as ma 
be notified by the Government. G 6 gu y 


(4) The owner or driver of any other public conveyance may refuse to convey therein 
any person stiffering from leprosy until he has been paid a sum sufgtient to cover any loss 


uae expense which will be incurred by feason of the provisions of the next succeeding sjib-. 
section. 


(5) The person in charge of*a. public conveyance in which a person whom he knows 
to be suffering from leprosy has been conveyed Shall, as soon as practicable, give notice to 
the Health Officer of the local area in which the conveyance is usually kept and before per- 
mitting any other person to enter the conveyance, shall cause it to be disinfected. 


(6) The local authority, when so requested by the person in charge of a public con- 
veyance in which a person. suffering fromeleprosy has been conveyed, shall provide for 
its disinfection. 
oe of aia . - f g a 

erin from leprosy , : 
strom sending saken col- g SE (D N9; person who knows that he is suffering ° 
lege or taking out books *TO™M leprosy shali— l : 
from publjc ljbraries. : a f 
a e 
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(a) attend any school, college, playground or such other place, or 


(b) take any book or cause any book to be taken for his use or use any book taken, 
from any public or circulating library. 5 


-~ -(2)-No person who has the care of a person “whom he knows, to be suffering from 
leprosy shal! permit hinf to do any of the acts prohibited by sub-section (1). 
g e 


S ` Segregation, `> > . 


80-G, The Government may, on the recommendation of the Director of Public Health, 

i by notification *declare any area in'the Provfice to be a 

Segregation of persons “Segregation area”, if they are satisfied that ip such area 
suffering from leprosy, adequate segregation accommodation for “persons suffering 
from leprosy has been provided by the local authority, or has 


“ been placed at its dispo$al and set apart by it for the purpose; and thereupon, the foligwing 
provisions shall apply to such area :— 


- |. (i) The Health Officer may, by notice, require any person suffering from leprosy and 
residing within the segregation area to remove himself to such Segregation accommodation , 
as may be specified in the notice and remain there until such time as he is certified by an 
‘authorized practitioner to be no longer infectious. < 


(ii) The notice shall allow a reasonable period for eompliance therewith. 


~ (ii) If the peron suffering from leprosy does not comply with the notice within the: 
period allowed therein, the Health Officer may have him compulsorily removed to the segre- . 
gation accommodation specified therein, using such force as may be reasonably necessary for 
42 the purpose. . . . l 


(iv) The Health Officer may permit any person detained in the segregation accommo- 
dation to engage himself or accept employment -in any of the capacities other than those 
specified in. section 80-C, provided that it does not involve the performance of any act specifi- 
cally prohibited by this Act. 


$ A # i 
(v) The fotice referred to in clause (i) may be given to the person who has the care 
of asperson suffering from Rprosy, and ghereupon it shall be the duty of the former to remove 
the person suffering from leprosy to the segregation accommodation specified in‘the notice. 


(vi) If any person suffering from lefrosy escapes from, or leaves the segregation 
accommodation provided for him, without theswritten permission of the Health Officer or 
any other officer authorized by him in this behalf, such person may be arrested without a 
wartant by any police office® or by anyone “specially empowered by the Government and 
removed forthwith to such segregation bic kaka pa ea 

ä (vii, The local authority shall afrange for the food, clothing and other necessaries 

of every person suffering from leprosy who is detained in the segregation accommodation, 

‘wg but any such person shall be at liberty to make his owt arrangements for his food, clothing 
or other necessaries. r ' 


(viii) If any person is arrested under clause (vi) after having been arrestéd and dealt 
with under that clause on ft deast three previous occasions, he shall, if the. Health Officer .so 
directs in writing be produced before a Presidency Magistrate or a Magistrate of the First 
Class who shall have ‘power to order his detentién in a leprosy.annexe attached to a prison, 
until such time as he is certifigl by an authogized practitioner to be no longer infectious; and 
thereupon all the provisions* of the law for the time being in force shall, so far as may be 
and with such modéfigations, if any, as may be prescribed, apply to such person, as if he had 
‘been sentenced to simple imprisonment for th® period fdr which such detention was ordered. 


If the Magistrate does not order such detention or if the order of detention passed by 
him is subsequently cancelled, whether by himself or by any other Presidency Magistrate or 
a Magistrate of the First Class, the person arrested or detained, as the case may be, shall 
forthwith be removed fo the segregation accdémmodation aforesaid. A 
e 


d. a ; Revocation of certificates. 


80-H. Where any authority prescribed in_this® behalf has reason to believe that a` 
ie aa certificate such as” is reférred to in section 80-C or in 
“Power to require fresh clause (i) of section 80-G issued in respect of any person 
certificate that personesuf- suffering froin leprosy, has ceased to be correct by reason 
fering from #leprosy is not of his having subsequently become infectious, such authority 
infectious. , may require such person to obtain a fresh certificate from 

e any authorized practitioner of his choice, as to the character 

of his leprosy, that is to say, as to. whether he is or is not infectious . 

-‘Unlessea fresh certificate as aforesaid is obtained by the person suffering frem 

e leprosy within such period as, may be prescribed and®such certificate declares him to be nort- 

irffectious,, the certificate previously “issued shall, for the purposes of all. the, provisions 
contained in this part, be deemed to have been cancelled.” - 


6 2 e 
6 e ° 
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aa 6.. In section 81 of the said Act, after the words 

Pa eae on of 1930, “infectious disease”, the words, figures and letter “includ- 
: ' ing leprosy as :defined in section 80-A” shall be inserted. 


1.” In Schedule I to the said Act, after the entry relating 


Amendment of Schedule section 79 the following entries shall bc inserted, 


to 
J, Madras Act IIT of 1939. Santel kada 
ng0-C— : “e ha l 1 l a 
(1) and (2) Person knowing that he is suffering from leprosy Fifty rupees. 
* accepting employmênt in certain capacities, > 
bad s etc. ` 
(3) Causing ,or permitting person known to suffer Fifty rupees. 
0 e >- from leprosy to accept employment in such 
P capacities. f ° 
(4) l Engaging person known to suffer from leprosy in Fifty rupees. 
J such capacities. ; 3 | 
80-E— j 
(1) Person knowing that he is suffering from leprosy Fifty rupees. 
l using public conveyance. 
(2) Permitting ptrson known to suffer from leprosy Fifty rupees. 
l to use public conveyance. > Mak, 
(3) Conveying person known to suffe from leprosy in Fifty rupees, 
public conveyance. : < 
(5) Failing to give notice that person known to suffer Fifty rupees.” 
from leprosy was conveyed in public convey- 
ance or to disinfect such conveyance 
80-F— ` 
(1) | Person knowing that he is siffering from ‘leprosy Fifty rupees. 
attending school or taking books from public’ e : 
: library, etc. + are 
(2) - Permitting person known to §.ffer from leprosy Fifty rupees.” 
4 fo attend school or ake books from public 
library, etc. ° — i: i : 
Amendment. of Schedule 8. In Schedule II to the said Act, after the entry 


II, Madras Act JIT of relating to section 77, the folbewing entries shall be inserted, 
1939, namely :— > °. 
“80-C— e . 
(1) and (2) Person knowing that he is suffering from leprosy Ten rupees. 
accepting employment in certain capacities, etc, 
(3) Causing or permitting person known to suffer Ten rupees. 
us from leprosy to accept employment in such 
à capacities. 


a 6 - e 
(4) 2 Engaging person known to suffer from leprosy in ‘Gen rupees, i 
- such capacities. < s+ © 
80-F— i : ` e.’ a a 
(1) Person knowing that he is suffering from leprosy Ten rupees. 


attending sehool or taking books from publit ° m 
library, etc.” z 
(2) Permitting person known to suffer fron? leprosy Ten rupecs.’ 
o to attend school or take books*from public 
library, etc. ü ; 
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Act No. V or 1944. f 

: l ` ka ; [7th March, 1944. 
An Act further to amend the Madras Hindu Religious Endowinents Act, 1926. 


WHEREAS it is expedient further to amend the Madras Hindu Religious Endowments 
Act, 1926, for. the purposes hereinafter appearfhg; @ 
l AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 
the Government of India Act, 1935) assumed to himself all powers vested by*eor under the 
Said Act in the Provincial Legislature se 
“Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor ‘is 
pleased to gnact as follows :— 
4 | NA 
e 9 
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Sh = 1. This Act may be called THE MADRAS HINDU Reu- 
ort title. . cious ENDOWMENTS (AMENDMENT) Act, 1944 


mca f i t ` 2. In section 9 ofthe Madras Hindu Religious Endow- 
i Mad, eae iT P1927, ments Act, 1926 (hereinafter referred to as the said Act); 
, Madras Ac o ‘clauses (2) and (4) shall be omitted. 


Amendment of section AN 
17, Madras Act II of 1927. 3. In section 17 of the said Ąct— 


- . G) im the opening paragraph, for the werds “such control as may be prescribed” the 
words “any rules made under this Act” shall be substituted; 
(i) in clause (a), the word “and” at the end shall be omitted; 
(iii) after clause (b), the following clause shall be added, namelys— $ 
“ “(c) the President of`the Board may delegate any°of his powers under clau (b) 
to any Commissioner, Assistant Commissjoner or officer of the Board, in any case or class 
eof cases, subject to such exceptions, limitations and conditions, if any, as may be specified 
in the order of delegatiofi.” : . : 


Insertson of new sections ! ; 
; < 4. After section 18 of the said Act, the following 
Naa se ae in Madras sections shall be inserted, namely :— : 


~w BA, (1) Subject to such control as may be prescribed, the President of a Board 
: ; may. divide the area within its jurisdiction into territorial 
Power of President to divisions, and assign, subject to the provisions of sub- 
constitute territorial odivi- section (2) and the other provisions of this Act, the powers 
sions and assign functions. and duties vested în the Board by or under this Act in respect 
of all the institutions situated in each of such -divisions, to 
himself or tezsome other Commissioner. ° 

(2) Subject to control .as aforesaid, the President may also assign to himself or to 
some other Commissioner, either in addiffton to powers and duties in respect of a territorial 

division assigned under sub-section (1) or in lieu thereof—  - 


(a) the powers and duties vested@in the Board by or under this Act in respect of any 
class or group of institutions or of any institution, or e ' f 

. (b) any power or duty so vested in respect_of al] institutions or any class or group 
thereof. j i 

“ (3) Subject to control gg aforesaid the President may vary the limits of, or cancel, 
any territorial division made under gsub-seetion (1), or vary or cancel any assignment of 
powers and duties made ander that sub-section or untler sub-section (2). 


* Presiden® to be adminis- 


i (v) in clause (g), the, word “committees” shall be omitted: e 


trative head of Board and 18-B. The President of a Board shall, subject to the 


% to have power to transfer provisions of this Act, be ‘its administrative head for all 


poe a and call for purposes, arid may for reasons to be recorded in writing— 
records. : s 


poi (a) at any stage, transfer any pre@ceeding— á l : ; z 
: @) forme Ghe Commissioner to another, from himself to any other Commissioner, or 


from any other Commissioner to himself, or 

(it)..from one commitfe® of the Board.to anothers committee thereof: 

(b) call for any records connected with any administrative matter, that is to say, any 
matter not bing of 3 judicial or quasi-judieial nature,* disposed of by any other Commis- 
sioner, within three months from the date of disposal and direct that the matter shall be 
reconsidered by a committee of the Board or by the full Board. 

_ Explanation—Any matter in respect of which a suit or application to the Court is not” 
provided for in this Act shaW, for the purpeses of clause (b), be deemed to be an adminis- 


trative matter.” ve . c 
a tas pan er p oe, 5. In sub-section ( 1) of section 19 of the said Act— 


. (i) clause (@) shall be omitted; i : 
(ü) in clause (b), for the words: “their decision” the words “the decision of the 
President and Commissfoners of the Board” shall be substituted ; 


P {iü).in clause (d), after the words “committees of commissioners” the words “or to 
Assistant Commissioners” shall be added; e >o‘ 


(iv) in clause (f), after the words “of the Board” the words “or of an Assi&tant 
Commis$ioner shall-be added; ° 


* ` (wt)ein clause (A), after the wofds “to the Board,” the words “or to Assigtant Com- 
missioners” shall be added; a É ; 
6 


A e 6 . 
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= 
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(vit) in-clause (7), the words “committees and” and the word “and” occurring at the 
end shall be omitted; 


(viii) clause (7) shall be re- ettered as clause (D and before the clause as so re- 
lettered, the following clauses shell inserted, namely :— 3 


» “(7) the persons by whom receipts. may be granted for money paid to the Board: 


(k) the accounts, returns and reports to be submitted by trustees of religious 
endowments ;”. A A l 


ta An oe A ka ag a Aa eonda 


. « t . = h 11 « S d, 
insertion *of new Chapter iors _ thereof the following Chapter shall’ be inserte 


> .  ° “CHAPTER III. | 


5 ne: Assistant Commissioners. 
e 


“a ' a os ° NE E ` A > 
20. (1) For the purpose of assisting a Board In exercising its powers and discharging 
Appointment and qualifi- its duties under this Act, there shall be appointed such 
eio of West Com: number of Assistant Commissioners as the Provincial Gov- 
siniseloribes erament, after consulting the Board, may, from time to time, 
i : deem necessary. : 


(2) An Assistant Commissioner shall be a person professing the Hindu religion and 
possess such other qualifications as may be prescribed. . 


(3) Appointment to the post of Assistant Commissioners shall be made by thee 


Provincial Government after consulting thé President of the Board. 


(4) Assistant Commissioners shall be deemed to be' public servants within the meaning 
of section 21 of the Indian Penal Code. 


21.. (1) An Assistant Commissioner shall have jurisdiction oer guch area as may be 


3 assigned to him “by the President of the Board and € all, 
Jurisdiction of Assistant subject to the provisions of 


seb-section (2), exercise such 
Commissioners. -- powers and discharfe such duties therein as are or may be 
o assigned to him by or ynder this Act. 


(2) -The Board may, by ardér in wgiting, declare that the exefcise and discharge of 
all or any of the powers and duties so assigned shall be subject to such exceptions; limita- 


tions and conditions as may be specified ire the order; andamay itself exercise or discharge 
any power or duty so excepted. . : © 2 ° 


® . 
, j : 22. The Board may delegate to an Assistant Commis- 
i ak Ta sioner any of its powers and duties under thi? Act subject 


ie ai to such limitations and conditions, if any, as may be specified, 


in the order of delegation. 


. . s 7 . . kd 
23.. .Every Assistant Commissioner shall assist the Board in any manner required 


; by it; and in particular, it shall be his duty to conduct such 
: Duty of Assistant Com- inquiries and i $ A 2 


vu t | | investigations, to take suchgevidence, to make 
missronérs to assist Board. such Inspections, and, to furnish such repoms? as may be 


directed by the Board from time to time in regard to any 
.. matter. .? @. 
Transfer and withdrawal 24.0 The President of the Board may, at any stage, 


of proceedings pending be. trafisfer any roceeding pending before an Assistant Com- 
coe Reece. Carne missioner for disposal to any, other Assistant Commissioner, 


Board. 


25. (1) The Board may, of its own mofion or on the Application of any petson having 


. interest, call for any records, proceedings 
Board’s powers of revi- ments or papers from any 


sion. examine the same for the pur 


the corr€ctness, regularity or propriety of any 
ceeding passed or recorded. 2i such Assistan 
S 


Goa, or withdraw any proceeding_ so pending for disposal by the: 


and the Board may in its discretion modify, anntil or reverse sucg order or proceeding, or 
remit the case fo the same or another Assistant Commissioner for disposal.’ 

_(2) Pending the exercise of its power undér sub-section ( ly the Board may’ stay the 
execution of any order or proceeding passe or recorded by an A&sistant Commissioner. 

SI TT _q 26. If the Board is satisfied that an A 

. Board’s power in cases sioter has failed to exervise an 


eof default by Assistant duty Which he ought to have exercised or discharged,* the 
Commissioners. | Ha may itself exercise such power or dicharge such 


M2 : = | a 
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27.. Notwithstanding anything contained in this Act, where no Assistant Commissioner 

A has been appointed for any area, or where the office of an 

Board to exercise Assis- Assistant Commissioner appointed for any area falls vacant, 

tant Commissioner’s powers the Board may in such area exercise the powers and dis- 

and discharge his duties m charge the duties assigned by or under this Act to an 

certain cases. - a Assistant Commissioner, until an Assistant Commissioner iS 
l appointed or the vacancy is filled, as the case may be. 


Cean agan. 0 28. The provisions of this Act relating to appeals to 
Act not to : iy tò orders the Board from the orders of an Assistant Comrgissioner or 
d ach aed tons 12 approval by the Board of his actions, shall not apply to 
and actions under secHons gp. order passed or action taken by the Board in pursuance 


26 and 27. of section 26 or section 27.” g 

* Amendment of section ; ‘ ® 

38 Madras Act II of 1927 7. In section 38 of the said Act— m 

~. (i) in the proviso to sub-section (2), for the words “register relating to a temple 


over -which a committee thas jurifdiction shall be submitted through the comnrittee which 
may” the words “register relating to a math or temple over which an Assistant- Commis- 
sioner has jurisdiction shall be submitted through the Assistant Commissioner who may” 
and for the word “it” in both the places where it occurs, the word “he” shall be substituted; 

(i) in sub-section (4), for the word “committee” the words “Assistant Commis- 


. sioner” shall be substituted. . 


. a . © = 
sk a = of 1927, 8. ‘In section 39 of the said Act— 
(i) in sub-section (2), for the words “and ‘the committee if any” the words “or the 
Assistant Commissioner, as the case may be,” shall be substituted ; 
l (ii) in sub-section (3), for the words “president of the committee” the words “Assis- 
tant Commissioner” shall þe substituted. . A 
F -g 9. . In &ction 42 of the said Act, for the word “com- 
je ee 3 Bates e mittee” ‘occurring in sub-sections (1) and (2) the words 
; 27m SUA ccistanteCommissioner” shall be substituted. 


19. In secfion 43 of the said Æct for the word “com- 

Amendment, of ection mittee’ in sub-section (2) the words “Assistant Commis- 
43, Madras Act II of 1927. sioner” and forte words “a committee” in sub-section (3) 
the words “an Agsistant Commissioner” shall be substituted. 


Amendment of section tle In Sub-section .(2) of section 44-B of the said 
t—. : 


44-B, Madras Act II ofe% a 
3927.. : i , oo 
. . (4) in clauses (a) ‘and (b), for the word “committee” wherever it occurs, the words 
Assistant Commissioner” shall be substituted ; 
(ii) in clauses GO and (d) (i), fos the words “to each of the persons and bodies” 
the words “to the Board and each of the persons” shall be substituted. c 
. °? è 12, ‘Tt sub-section (1), of section 45 of the said Act 
Amendment of section a SA i i 
Ane for the words “a committee”, the words “an Assistant Com- 
43, Mads- Aria?” of 1927. missioner” shall be stbstituted. 


- Amendment of section : i 
46, Madras Act TI of 1927, ° © 18. In section 46 of the said Act— 


: (i). in clagise @b), for the words “a committee”, the words “an Assistant Commis- 
sioner” shall be substituted ; =. an : 
(ii) in clause (c), for the word “committee” the words “Assistant Commissioner” 
‘and for the word “it” the word “he” shallebe substituted. ; i 
- < 14. In sub-section (2) of section 47 of the said Act 
Pe reat en 7 of 1827. for the aoe Nome the words “Assistant Commis- 
i ` sioner” shall be substituéed. i 


Arfendment pf section 15. For sub-section (3) of section 48 of the said Act, 
48, Madras Act II of 1927. the foHowing sub-section shall be substituted, namely :— 
~ « (3) The cost of auditing the accounts-of an Assistant Commissioner shali be fixed 
by the Board and met from the funds of the Board.” : 


Egy ae of 1027, = 16. In section 51 of the said Act— . | 
no) for sub-sectiong (1) and (2), the efollowing sub-sections, shall be substituted, 
namely :— l . 

- “(1> The number of non-hereditary trustees for a temple shall be fixed by the Assistant 
Commissioner except in respect of temples specified in, a fist prepared and published by the 
Board from time to time in the prescribed manner. In respect of the temples specified in °, 
such list, the Board shall fix the number of non-hereditary trustees: e 


in a Court of law.” 


L4 ri 
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Provided that the number of non-hereditary trustees shall in no case exceed threc. 
(2) Non-heréditary trustees shall be appointed by the Board in respect of the temples 

specified in the list referred to in sub-section (1) and by the Assistant Commissioner in respect 
of other temples. In making such appointments the Board or the Assistant Commissioner, 
as the case may be, shall have due regard to the claims of persons belonging to the religious 
denomination for whose benefit the temple concerned is chiefly maintained.”; 

(ii) in sub-section (3), for the word “committee,” the words “Assistant Commissioner 
or the Board, as the case may be,” shall be substituted ; ; 

(tit) asttb-section (4) shall be omitted. 


17. In section 52 of the said Act, for the words ‘‘com- 

Amendinent of section mittee or the President of such Board or committee”, the 

52, Madras Act IT of 192%, | words “its President or by the Assistant Commissioner” 
d x ° 


shall be substituted. . 
ti _Sitbstitution raves : 18. For section 53 of the said Act, the folowing 
Act Il a 1027, a Bee sections shall be substitutel, namely :— ? 


< “53. (1) The Board in the case of a temple specified 
Suspension, removal and in the list referred to in sub-section (1) of section 51 and 
dismissal of non-hereditary thg Assistant Commissioner in the case of any other temple, 
trustees. : may by order suspend, remove or dismiss any non-hereditary -~ 
" trustee— co i 
(a) for persistent default in the submission - of budgets, accounts, reports or 
returns, or E . e 
(b) for wilful disobedience of lawful orders issued by the Board or its President, 
or by the Assistant Commissioner, or ; 
(c) for any malfeasance, misfeasance, breach of trust, or neglect of duty in respect 
of the trusts, or 
(d) for any misappropriation of, or impapper dealing with, the properties of „the 
temple of which he is trustee, or i ‘ 8 
; (e) for unsoundness of mind or other physical inf&mity which unfits hifi for 
discharging the functions of a- trustee. 
© * (2) When it is proposed to take acfion under” sub-section (1), the Board or. the 
Assistant Commissioner, as the case may lee shall frame charges against the trustee con- > | 
cerned and give him an opportunity of explanation, of testing the evidence against hiin and 
of adducing evidence in his favour and pending the dispđ®l of the charges framed, may 
place the trustee under suspension’ apd appoint a fit person to “discharge the functions of the 
trustee. The order of suspension, removal or dismissal shall state the charges framed 
against the trustee, his explanation and the finding on each charge with the reas8ns therefor. 


(3) A non-hereditary trustee who is suspended, removed or dismissed by an Assis» 
tant Commissioner under sub-section (1) may, within three months of the date of the com- 
munication, of the order of suspension, removal or dismissal, appeal to the Board against 
such order and the Board shall pass such orders qn the appeal as it thinks fil. 


P d 
.(4) Every order passed by. the Board under sub-section. (1) or undeasub-segtion (3) 
and every order passed by the Assistant Commissioner under sub-section (1) when no appeal 
is preferred under sub-section (3), shall be final and shall gnot be liable to be modified or 
cancelled in a Court of law. ° si ih 


a 


Suspension, removal and e 53-A. (4) The Board may by order saspend, remove 
dismissal of hereditary or dismiss any hereditary trustee of a temple for any of the 
trustees. réasons specified in sub-section®(1) of section 53. 


(2) The powers conferred on the Board by sub-s@ction (1) shall be exercised by a 
committee of the Board consisting of not less than two, Commissioners of whom the 
President skall be one. eo Pi ° 

(3) When it is proposed to take*action under sub-section (1), the Board shall fyame 
charges against the trustee concerned and give him an opportunity of explanation, of testing 
the evidence against him and of adducjng evidence in “his favour and pending the disposal 
of the charges framed, may place the trustee under suspension and appoint a fit person to 
discharge the functions of the trustee. The order of suspension, removal or dismissal shal] 
state the charges framed against the trustee, his explandtion and th® finding gn each charge 
with the reasons therefor. l | J | ‘ 

(4) A hereditary trustee who is suspamled, removed or dismissed by the Board 
under sub-section (1) may, within three months of the date of the communication of the 
order of suspension, removal or digmissal, apply to the Court to modify or cancel the order 
of the Board. The order. of the Court on such application*shall be final. 


ar (5) Every order passed by the -Board under sub-sectibn (1) when no applicatior is 4 
made under sub-section (4) shall be final and shall not be liable to be modified or cancelled 
e œ è - ? 
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Amendment of 
54, Madras Act II-of 1927. 


namely — 


a 
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19, ‘In section 54 of the said Acct— 


(i) for clause (a): of sub-section (1). the following clause shall be substituted, 
` À 


4 


i MH a 
“(a) is sentenced by a criminal court to transportation or to imprisonment for a 


period of more than six months (such 


sentence not havirtg been cancelled-or reduced to a 


period of six months or less, or the offence not having been- pardoned) „provided that. the 


Provincial Government may direct that such sentence ‘shall 
(ii) in sub-section (3), for the words “committee”, 


substituted. 


- Amendment of section 
55, Madras Act II of 1927. 


Amendment of — sect#on 
56, Madras Act TI of 1927. 


_. Amendment of section 
_ 87, Madras Act II of 1927 


. Amendment of, “section 
59, Madras Act II of 1927. 


24. In section 60 of the said Act, for the words 


Amendment of 
60, Madras Act [I of 1927. 


Repeal of. sections 60-A 
and 65-D, Madras Aci II 
of 1927. 


r 


Amendment of section 
66, Madras Act 41 of 1927. 


œ “Amendment of section 
gots Madras Act II of 1927. 


Amendment of section 
68, Madras Act II of 1927, 
section 


: Rees nent 
69, a a of 1927. 


secon . 


e “the Assistant 


not operate as a disqualification” ; 
the word “Boaré” shall be 
20.. In section 55 of the said. Act, for the word “com- 
mittee” wherever it occurs, the words “Assistant Commis- 
sioner”, and for the words “it thinks fit” occurring | sub- 
section (3) the words “he thinks fit” shall be substituted. 
21. In section 56 of the said Act, for the word “com- 
mite” wherever it occurs, the words “Assistant Commis- 
sioner” and for the word “it” occurring in sub-section (3) 


“the word “he” shall be substituted. 


22. In section 57 of the said Act, the words “the com- 


mittee, if any” occurring iff sub-section (1) and the words 
“the committee” occtirring in sub-section (3) shall be 
omitted,  - a 

23; In section 59 of the said Act, for the word “com- 
al the words “Assistant Commissioner” shall be substi- 
tuted. f E 
l “president or any member of the 
committee deputed by-him in this behalf” the words “Assis- 
tant Commissioner having jurisdiction”, and for the words 
“president @r such member” the words “Assistant Commis- 
sioner” shall be substituted. ` l - : 


25, Sections 60-A and 65-D of the -said Act shall be 
omitted. e i A 


26. In thé froviso to section 66 ofthe said Act, for the 
word “committee? the words “Assistant Commissioner” and 
fr the yorda. ig; may think fit” the words “the Board or 

ommissioner ‘may think fit” shall be substitutéd. 

27. Th the second paragraph of sub-section (4) of 
section 67 of the said Act; the words “the committee, if any” 
shall be omitted. i < Pa 

_ 28. In, section 68 of the said Act, for the word “com- 
mittee’? the words 
substituted y 
6 


29, In section 69 of the 


- (4) in sub-section (1), far the words “one and a half pe- centum” the words “thre 
per centum” shall be substituted, and the proviso shall be omitted; l i : 
(ii) sutb-gectidt “(2)” shall -be omitted and for sub-section (3), the ‘follow: - 
section Pail be substituted, namely :— . i NA Cyne 


. “(3) The annual paymertt referred to in sub-section (1) shall be niade notwithstand- 
` ing anything to the contrary contatned in &ny scheme settled or deemed to be settled under 
this Act for the math, temple or specific endowment concerned.” 


Amendnient of seetion 
70, Madras Act TI of 1927. 


61 


30. In section 70 of the said Act— 


o (i) in clause (a) of sub-section (2), the words “or committee” and the oodi “or of 
the committee, as the case may be” tn both the placgs wlilere they occur shall be omitted; 


(it) in sub-section (3), the words 


be omitted. 
Amendment, of 
71, Madras Act II of 1927. 


sioners” Shall be inserted; 


secfion — 


“or of the committee, as the case may be” shall 


31. In sub-section (2). of section 71 of the said Act— . 


(4) clauses (b), @) and (d) shall Bseemmitted ; 
(ii) in clause (e), after the word “Board” the words 


“and of Assistant Comrfiis- 
: 


(iit) after clause (f), the ‘following clause shall be inserted, namely :— | e 


and conduct and generally the conditions of service of Assistant Commissioners,” ; 
| | ` i z r e e ba 


said ,Act— E i 


“an Assistant Commissioner: -shall be | 


t 


“(ff)éthe method of recruitment 4nd qualifications, salaries and allowances, discipline ” 


= 


a 
oO r 


vor 1944] THE MADRAS HINDU RELIGIOUS ENDOWMENTS (AMEND. ) ACT. 13 


(iv) in clause (i), for the word “committees” the words “Assistant Commissioners 

shall be substituted; i l . RNE 

_ (v) in ċlause (7), the words “and its apportionment among Boards and committees 

shall be omitted; - MP e Dani j 

(vi) in clause (k), for the word-“committees” the words?‘Assistant Commissioners 
shall_be substituted. . 


Amendment of sections 32. In sections 76 and 78 of the said Act, for the word 
76 and 78, Madras Act “II “committee” wherever it occurs the words “Assistant Com- 
of 1927. è%  . ; missioner” shall be substituted. l l 

33. „In section 82 of the said Act, for the word “committee” in the first place where it 


ə : occurs the words “an Assistant Commissioner” and for the 
Amendment pf sectione word “committee” in the second and third places where it 
82, Madras Act II of 1927. eccurs the words “Assistant Commissioner’ shal] be 


substituted. 
Repeal of-* sections 83 Gang i hali be 
34. Sections 83 and 85 of the said Act sha 
o 85, Madras Act IF of ‘omitted. 


Repeal -and amendment | A . 
of Schedules to Madras 35. (1)' Schedules I and. III to the said Act shall be 


Act IL of 1927. ofhitted. e A 
O) In Schede TI the anid Ad f 


(1) for the words “the committee” and “a committee” wherever. they occur tht words, 
“the Assistant Commissioner” and “an ~Assistant Commissioner,” shal] respectively be, 
” substituted ; . oF 


(ii) for the entry relating to section 53 (3), the following entries shall be substituted, - 
_namely :— 


“53. (3) l Appeal to the Board against an order of suspehjion, dismissal 
or removal by the Assistant*Commissioner, ofa nongheredi- se 


tary trustee ee al ä a. 


53-A. (4) Application to Court against fhe order of suspension, dis- 5 
; missal or removalby thg Board, qf a hereditary trustee .. 25 


Transiti9@al Provisions. A 4 
36. All temple committees constituted or deemed toghave been duly constituted under 
the provisions ef the, said Agt, whether actually or merely 
Abolition of temple com- deemed to be in existence at th® commencement of this Act, 
mittees. are hereby abolished with effect from such cqmmencement 


37. Any reference to a temple committee or the president, vice-president or 

> “member thereof contained in any enactment in force in th® 

_ Construction of refe- Province or in arfy notification, order,” scheme, rule, form or 
rences io temple commit- by-law made under any such egactment and in force in the 


„tees. < said Province shall, after the commencement of this Act, be 
Sele 2 construed, asya reference to the Assiaignt Commissioner 
concerned: - j 


_ Provided that it shall be open to the Board to direc’ that any “such reference shall be 
l Ton iniga as a reference to itsel? or to such other authority or person as may be specified « 
y it. m å À a ə wa 
® e 
> 38. (1) All costs, expenses and ‘contributions payable to temple committees under 
sections 68-and 69 of the said®Act immediately before the com- 
Transfer of. assests and mencement of this Act shall be payable to the Board instead, 
liabilites of temple .com- and any» assegsment or demgnd of such sums made before 
mittees. ° such -commencement shall be deemed to be valid°and may be 
continued under 'the said Act, as amended by this Act. ‘ 
(2) Subject to the provisions. of sub-section (1), the Board may pass such Orders 
as it thinks fit as to— ” i i 


g s e . si , . . 
(a) the transfer or disposal otherwise of all property, rights, interests and assets 
of whatever: kind, owned by, of vested in, or held in trust by or for, or used, enjoyed or 
possessed by, any temple committee abolished by this Act; and > . 


(b) the ‘transfer or dischargé of pe a of any such committee. e 


39. All proceedings pending before any temple committee at*the commencement of this 
o Act may, in so far as they are not inconsistent with the provi- 
3 Continuance of proceed- sins of the said Act as amended by this Act, be continued 
e ings pending. before tem-- under the said Act as so nded, by the Assistant Commis- 
¢ ple committees, sioner concerned @r, if the Board so directs ia any cage or 
. > class of cases, by the Board, 

© e ° f 


e 
2 A : - = s e 
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- 40. All proceedings taken by or on behalf of, or against, 
Continuance of proceed- any temple committee and pending at the commencement of 
ings taken by or against this Act may, thereafter, be continued by or against the 
temple committees, Board, subject to the previsions of the said Act as amended 
~ by this Act, - . : 
41. Any remedy by way of application, suit or appeal which is provided by the said 
oo Act: as amended by this Act shall be available; in respect of 
Remedies available in proceedings under the said Act pending at the commence- 
respect of pending proceed- ment of this Act as if the proceedings in respect of which 
- ings. the remedy is sdught had been institnted after “such com- 
; mencement, ; e i 
42. Any order passed, action taken or thing done by a tenfple committee before the 
e ` f commencement of this Act shall, subject te the proyisions 
- Orders passed, etc; by of the said Act as amended by this Act and to such direc- 
temple committees to be tions as the Board may by general or special order give in 
valid. this behalf, be deemed to have been taken by-the Assistant 
¢ Comfmissioner concerned or the Board, as the case may be, 
unless and until the same is superseded by such Assistant Commissioner or the Board. 
43. Contributions shall be levied from maths, temples 
“ Levy of contributions for and specific endowments for, the fasli year commencing on 
fasli commencing on „lst the Ist day of July, 1943, as if the amendments made by this 
July, 1943. Act to section 69 had come into force on the Ist day of 
E July, 1948 
m S . 44, All officers and.servants of temple committees hold- 
* Officers: and servants* of ing office immediately before the commencement of this Act 
temple committees deemed shall, subject to such directions, if any, as the Provincial 
“to be officers and servants Government may by. general or special order give in this 
of the Board. - behalf, be deemed to have become officers and servants of the: 
¢” Board with effect from such commencement. ae 
45. If any déflictlty arises in giving effect to the provisions of this Act or of the said 
` 5 ct as amended by this:-Act, the Provincial Government as 
Power to remove diffi- occasion nfay require may by order do anything which 
culties. appears to them necessary for the purpose of removing the 
< ` difficulty. 


THE. MADRAS LO@AL BOARDS (AMENDMENT) ACT, 1944. ` 
3 (SMEND 





z 


. e i Acr No. VI or 1944... 
[23rd March, 1944. 
~ An Act further to amend the Madras Local Boards Act, 1920. 


. WHEREAS it is expedient further to amend the Madras Local Boards Act, 1920, for 

the purpose hereinafter appearing ; z i a ar i 

AND WH s the Governor of Madras has, by a Proclamation under section 93 of” 

the “Gover ttm? “India Act, 1935, assumed to hithself all powers vested by or under the 
said Act in the Provincial Legislature; A : 

Now, THEREFORE, in exefcise of the powets so assumed to himself, the Governor is 
pleased to enact as folboays :— - l 


Short title ° 1. This Ag may be called THE MADRAS LocaL BOARDS 
i Pa (AMENDMENT) Acr, 1944. ` 
” Amendment - of section- 2° To Stib-section (1) of section 80 of the Madras - 
80, Madras Act-XIV of Local Boards Act, 1920, the following. proviso shall be. 
1920. s e added, namely :— 5 


|] a 
“Provided that for the purpose of fixing the rênt value of such lands for the trien- 
nium ‘comprising the fasli years 1353, 1354 and 1355, the district collector shall have power ` 
to require any landholder or sub-landholder ¿to furnigh hith with a list as aforesaid for all > 
or any of the fasli years 1350, 1351 and 1352.” ` . - 


THE MADRAS COMMERCIAL CRORS MARKETS (AMENDMENT) ACT, 1944. 
SS - 


| Acr No. VII oF 1944. | 2% 
. an l f [24th March, 1944. 

An Act further to amengfihe Madras Commercial Crops Markets Act, 1933. a 
“ WHERESS it is expedient further tå amend the Madras Commercial Crops.Markets ° 
Act, 1933, for the purpose hereinafter appearing; ; T < 


~ 


ee + 
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“AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 
the Government of India Act, 1935, assumed to himself all powers. vested by or under the 
said Act in the: Provincial Legislature ; - : 


Now, THEREFORE in exercise @f the powers so assumed to himself, the Governor 15 


Bi 


pleased to enact as follows:— ° Wu 
Short title el. This Act may be called THe MADRAS COMMERCIAL 

. Crops MARKETS (AMENDMENT) ACT, 1944 
Amendment of — section 2. In sub-section (4) of section 6 of the Madras Com- 


6, Madras Act XX of, 1933. mercial Crops,Markets Act, 1933— 

(i) in the first proviso, after the word “Provided”, the word. “further” shall be 
alas and before the proviso as so amended, the following proviso shall be inserted, 
namely :— oe o 

„Provided that during the continuance of the present war the Provincial Government e 

may, from time to time, extend for such perjod as they think fit the term of office of all or 
any of the members of a market committee other than members appointed under the proviso 
to sub-section (3)”; > 8 : ° 5 ° 

(ii) in the last proviso, for the words “Provided further”, the words “Provided also” 
shall be substituted. a 





THE MADRAS DISTRICT MUNICIPALITIES (AMENDMENT) ACT, 1944. , a, 


Act No. VIII or 1944 


' 5 : [27th March, 1944.0 4 
An Act further to amend. the Madras District Municipalities Act, 1920. 

WHEREAS it is expedient further to amend the Madras District Municipalities Act, 
1920, for the purpose hereinafter appearing; . : 

AND WHEREAS the Governor of Madras hy, by a Proclamation under section 93 of 
the Government of India Act, 1935, assumed to himself all powers vested, by or under.the 
said Act in the Provincial Legislature; i è 2 : 

‘ * A e . 

Now, THEREFORE, in exercise of the powers b 5 assumed to himself, the Governor 15 
pleased to enact as follows :— s x 
: 1.. Thisg,Act may be called Tup MADRAS DISTRICT 
- Short title. MUNICIPALITIES (AMENDMENT) Act, 1944. ‘ 

Insertion of new section 2. Afte® section 81 ogethe Madras District Munici- 
81-A in Madras Act V of  palitigs Act, 1990, the following section Shall be itiserted, 
1920. namely :— _ š g 

“81-A. (1) The Provincial Government may by order, published inethe Officiale 

. Gazette direct any municipal council to levy the property tax 

Levy of property tax on referred to in sub-section (1) of section 78 or any class Oly 
a.direction by Government. such tax, at such “rate and with effect from such date (not 

4 = being earlier than the first day of the half-year immediately 
following that in which the ordes is published) as may be specified in the order. 

-(Z) When an order under sub-section (1) has been published, the aaroyisigus of this 
Act.relating to property tax shall apply as if the municipal council had on the date of publi- 
cation of such order by resolutieg determinga to levy the gax at the rate and with effect 
from the date specified in the order and as if no other reSolution of the Council under : 
section 78 determining the rate af which and the date from whiche property tax shall be oa 
levied had taken effect. . ° ° 

j (3) A municipal council! shall not alter the rate at which the property tax or any 
class of such.tax is levied in pursuance of an ofler under sub-section (1) or abolish such - 
tax except with the previous sanction of the Provincial Government.” ; 

i zs ' 





THE MADRAS REGULATION OF*THE SALE OF CLOTH (REPEAL) ACT, 19H. 


e | Ti e 
Ac? No. IX or 1944. 
(25th April, 1944. 


An Act to repeal the Madras Regulation of the Sale of Cloth Act, 1937. 
in Wuenreas it is expedient to repeal the > dhi Regulation of the Sale of Cloth Act, 
; e ° 64 n ° 
° AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of the 
Government of-India Act, 1935, a Wa to himself all powers vested by or under the said 
eAct, in the Provincial Legislature; Ve j 
° Now, THEREFORE, in exercise of the powers®so assumed to himself, the Governor is” 
pleased to enact as follows:— i 
: 2 3 5 
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Short title and com- 1. (1) This ‘Act may be called THE MADRAS REGULA- 
mencement. TION OF THE SALE or CLOTH (REPEAL) Act, 1944. 


(2y It shall’ be deemed to have come into force on the ist day of April, 1944. 


Repeal of Madras Act 2. The Madras Regulation of the Sale of: Cloth Act, 
AIT of 1937. ~~ 1937, is hereby repealed. 


THE MADRAS GENERAL SALES TAX (AMENDMENT) ACT, 1944. 





Act No. X dF 1944. / : 
[28th April, 1944. 
An Act further to amend the Madras General Sales Tax Act, 1939. 

° WHEREAS it is expedient further to amend the Madras General Sales Tax AN, 1332; 
“for the purposes hereinafterappearing ; 

AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 

the Governmént of India Act, 1985, assumed to himself all powers vested by or under the 
said- Act in the Provincial Legislature; - 


Now, THEREFORE, in exercise of the ‘powers so assumed to himself, the Governor is’ 
"pleased to enact as follows :— 


Short title and com- = 1. (1) This Act may be called Tue MADRAS Ce 
mencement. SALES .Tax (AMENDMENT) Acr, 1944. 
(2) It shall be deemed to. hgv@ come into force on the Ist day of April, 1944. l 
.@ 2. In sub-section (1) of section 3 of the Madras Gene- ' 


Amendment of section 3; ral Sales Tax Act; 1939 (hereinafter referred to as the said 
Madras Act IX of 1939. Act), Ria clause (a), the following clause shall be ‘substituted 
namely:— , 


“(a). (i) If his ‘turnover, does not exceed Steen Eight’ rupees per month, 
` .  thougand rupees. 4 


(ii) If his turnover exceeds fifteen thousand ° rupees Twelve rupees per month.” 
but does not exceed twenty thousand rupees. 


Amendment of section 5, 3¢ dn sectton 5 of the said Act, the words “of bullion 
Piaras Act IX of 4939. and specie” shalk he omitted. 


bt ag Lae 
THE ANDHRA UNIVERSITY (AMENDMENT) ACT, 1944.. 


“6 i 





gu , | Act No. XI oF 1944. l 
` l [1st July, 1944. 
An Act further to ameng the Andhra University Act, 1925. l 
WHEREAS it is expedgent further to amend the Andira University Act, 1935, for the 
purpose hereinafter appearing ? 
Aug AS the.Govérnor of Madras has, by a Proclamation under “section "93 of” 
the Government of India Act, 1935, assumed to himself all powers vested by or under, the m 


‘said Act in the Proviricial Legistature; e. r.: 
Now, THERE in exercise of the powers SO assumed to himself, the Cee is 
pleased to enact as follows — | 
Short title." X 1. This Act may e called THE ANDHRA UNIVERSITY 


*(AYENDMEgIT) Act, 1 
2. In secon 15 of the Andhra University “Act, 1925, in clause (4) under the heading 
‘Class IlI—Other Members” for the words and figures “in 
endment® of  séstion the area which on the 10th June, 1930, was comprised in the 
15, A adras Act II of 1926. districts of”, the words “in the area for the time being com- 
prised, within the districtse of” shall be substituted. 


THE MADRAS TOBACCO TAXATION OF. SALES AND LICENSING (REPEAL) 
“AND GENERAL SALES TAX (AMENDMENT) ACT, 1 1944. 


Tey : ACT I oF 1944. l 
? Nao ° [4th July, 1944, 
An Act to A, the Madras Tobacco (Taxation of Sales and Licensing) Act, 1939, and 
further to amend thé Madra: ee Sales Tax Act, $939. 


WHEREAS it is expedi to repeal the Madras Tobacco (Taxation of Sales and, 
 Litensing) Act, 1939, and further. to arend the Matas General. Sales Tax Act,1939, for 
€ purpose hereinafter appearing ; 


s e 
e . 0 i 


s ` ; 2 
kan, S 
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AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 
the Government of India Act, 1935, assumed to himself all ‘powers vested by or under the 
said. Act in the Provincial Legislature; i l | 

NOW, THEREFORE, in exercise, of the powers so assumed to }imself the Governor is 
pleased to enact as follows :— Poy z ` 

; °1. (1) This Act may bé called THE MADRAS Topacc 
Short title and i re A SALES AND LICENSING (REPEAL) AND GENERAL 


mencement. Sates TAK (AMENDMENT) Act, 1944 
(2) If shall be deemed to have come ifito force on the Ist day of April, 1944. 
Repeal ‘ef Madras Act 2. The Madras Tobacco (Taxation of Sales and 
VIIL of 1939. - Licensing) Act 1939 is hereby repealed; 


Pyovided that this repeal shall not:in any way affect the levy, or the institution or e 
peer ne of any proceedings connected with the levy, of any tax, fee or other sum under 
the Act hereby repealed or the rules made thereunder, in respect of any period prior to the 
Ist day of April; 1944. | à > po : 
; 3.. In section 4 of the Madras General Sales Tax Act, 1939, for the expression “manu- 

A factured tobacco as defined in the Madras Tobacco .(Taxa- 

Amendment of section 4, tion of Sales. and Licensing) Act, 1939”, the expression 
Madras Act IX of 1939. “tohacco in any form whether manufactured or not” shall be 
substituted. l © . 


A aa e a e . ~ ` 
THE TIRUMALAI-TIRUPATI DEVASTHANAMS (AMENDMENT) ACT, 1944. e ° 


j Acr No. XIII or 1944. 
' [3rd July, 1944. 
An Act further to amend the Tirumalai-Tirupati Devasthanams Act, 1932. 
e WHEREAS it is expedient further to amend the Tirumalai-Tirlipaéi Devasthanams 
Act, 1932, for the purpose hereinafter appearing; ° aa P 
AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 
the Government of India Act, 1935, assumed tg himself „all powers vested by or under the 
said Act in the Provincial Legislature; . 


4 
Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 4 
~ pleased to enact as follows :— o ee R $ 
Skort ttle -1o This Act® may ebe called THE TIRUMALAI-TIRUPATI 


DEVASTHANAMS (ANENDMENT) Att, 1944. 


- Amendment of section . 2. In section 36 of the Tirgmalai-Tirupati Devas- ° 
36, Madras Act XIX of thanams Act, 1932, after clause (i), the following clause 
1933, shall be inserted, namely :— e 


ote establishment and maintenance of % first-grade college at or near Tirupati, 
e 





which sha mainly residertial in character and shall be open to all persons whether 
professing the Hindu religion or not;” ° i 
i > N ` . ee e 
THE LEGAL.PRACTITIONERS (MADRAS AMENDMENT) ACT, 1944. 
“e. : i ~ ora ioe eS, ; 
ih. Acr No. KIV or 1944. oe = 


® e 
er Sh l > [1st August, 1944. 
An Act further to amend the Legal Practitioners Act, 1879, in tts application to the Province 


0 ras., e | 
an Granaas itis expedient further to amend the Legal Practitioners Act, 1879, in its 
application. tô the Province of Madras, for the purpose hereinafters{ppearing: 
AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of éhe 
Government of India Act, 1935, assumed to himself all powers vested by or under the said 
Act in the Provincial Legislature; -@ 


Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 
pleased to enact as follows :— , i 


l 2 
s ; 4 1. This Act may be called THE LEGAL PRACTITIONER 
Short title, | (Mapras AmennygflT) Acr, 1944. | : j 
Amendment of section 2. In sub-section (2-B) of section 36 of the Legal 
36, Act XVIII of 1879, Practitioners Act, 1879— . - _«@ 
œ (4) to clause (ii), the followkg proviso shall be add}, namely :— j 


Pen “Provided that the District Judge may constitute such a ‘Committee (4) for any taluk, 
at any plage siuated therein other than its headquarters or (ii) for two or more taluks, at 


any place gtuated in those taluks. Before making appointments to any such, @ommittee, the 
Nasa i i d 
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District Judge shall consult the salaried gazetted Judicial Officers, Civil and Criminal, at the 

place at which-tht Corhmittee is to be constituted, or having jurisdiction over the taluk or 


taluks for which the Committee is to be constituted or any part thereof”; 

(ii) in clause (viQX, for the words “constituted ut the headquarters of any taluk”. the 
words “constituted at er place, whether the headqharters of a taluk or not,’ and for 
the words “jurisdiction over ‘the taluk” the words “jurdsdiction ,over the ‘taluk or taluks 


for which the Committee has been constituted” shall be substituted. 


Amendments made by . 3.. The amendments made by section 2 shall be deemed 
section 2 to have retrospec- to have taken effect from the commencement cf the Legal 
tive effect. Practitioners (Madras Amendment) Act, 1943. 





* |.. THE ANDHRA UNIVERSITY (SECOND AMENDMENT) ACT, 1944.Q. 


a 


° è Acr No. XV or 1944. : i 
[1st September, 1944. 


An Act further to amend the Andhra University Act, 1925. 

WHEREAS it is expedient further to amend the Anéhra University Act, 1925, for the 
purposes hereinafter appeating ; < 

AKD WHEREAS the Governor of, Madras. has, by a Proclamation under section 93 of 

the Governnient of India Act, 193% assumed to himself all powers vested by or under the 
2 said Act in the Provineial Legislature; 

Now, THEREFORE, in exercise’ of the powers so assumed to himself, the Governor is 

pleased to enact as follows :— Oa , 
1. This Act may be called THE ANDHRA UNIVERSITY 
Short title. - (SECOND Ayenvuent) Act, 1944. 


% 


ae | Ma 2.) In section 15 of the Andhra University Act, 192% 
Amendment of sectior\ 15,e (hereinafter referred to as the said Act), under the heading 
Madras Act II of 1926, “Class If{—Other Members”, after sub-clause (b) of clause 


(8), the following sub-clause shall be inserted, namely :— 
“(c) the Maheraja Saheb of Jeypore gg his successors shall be entitled to nominate 
two members who shall hold office for a period of three years; the Maharaja Saheb or his 
successors shall also be entiti to make a fresh nomination when a vacancy occurs in the 
-office of any such member and every member sò nominated shall hold office for a period 
of three years: e gi 


2. : Provided that the Maharaja Saheb or his successors shall be entitled to make nomi- 

nations under this sub-clause, only— ; ne 

4 | (i) 3o long as the present annual contribution of one lakh of rupees to the Univer- 
e 


sity continues, or j 
_ (ü) if a capitalized grant of fifteen lakhs of rūpeessto the University is imade, 
in accordance with the deed txecuted b¢ the Maharaja Saheb: < 
Š Peomdagmturther that the Maharaja Saheb or his successors shall not, by ‘reason 
only of making the annual contribution or capitalized grant aforesaid, be entitled to nomi- 
nate a member under’ sub-clan@ (a) or sub-elause (b) ” 9 ; 
l ; 3. In sèction 18 of the said Act, under the headin 
Amendmente of ® Section : 8 
è “Class II—Other Members”, for clause (3), the followin 
"18, Madras Act II off 1926. | , clause shall be substituted, namely :— j 
; “(3) five persons nominated by the Chancellor of whom two shall be persons re- 
commended by the Maharaja Saheb of Jeypore or his successors: : w 
Provided that two pefsons shall b® nominated on the recommendation of ‘the 


Maharaja Saheb or his*successors, only— è | 
„e (4) so long as the present annual contribution of one lakh of rupees to the Univer- 
sity continues, or - > ° i 


: (ii) if a capitalized grant of fifteen lakhs ot rupees to the University i 
in accordance with the deed executed by the Maharaja Saheb.” nae 
a 


Amendment of  seetion - | 
d : 4, : section 19-A of the said Act, fpr clause 
oe Madras Beh Ai -0l following Wause shall be substituted, E :— kk 


e ' i 
- _ “(4) two members nominated by. the Chancellor from among the five members nemi- 
nated Dom D tae aate Pa that fats of F: two members shall be a member 
nominated to*the Syndicate oygthe recommendation pf fhe Maharaja Saheb of Je D 
* his successors.” 4 aa ce. Ms ý l 4 . Aer ? 
s Zoe NG E 
$ -> n E 5 e 


a 
| KANGA te Se ete. Fe ; par < 
soe gy 


e i z e e 
6 . tor 
- - 1 


— a 


ti 
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- THE ANDHRA UNIVERSITY (THIRD AMENDMENT) ACT, 1944, 


_———_—_—_——— |] 


: Act No. XVI oF 1944. 
: [24th September, 1944. 


i An Act further tosamend the Andhra Univer, f Act, 1925. 
WHEREAS it is expedient further to amend the Andhra University Act, 1925, for the 


purposes hereinafter appearing; 
__ AND WHEREAS the Governor O ; 
the Govergment of India Act, 1935, assumed to himself all powers ves 


said Act in the Provincial [egislature; ; 
Now, THEREFORE; in exercise of the powers so assumed to himself, the Governor is 


pleasa# to enact as follows :— r 
ik. 1. This Act may be called THE ANDHRA UNIVERSITY 


Short Bg = (THIRD AMENDMENT) Acr, 1944. , 
2. In sub-section (ii) of section 22 of the Andhra*Universiey Act, 1925 (hereinafter 
referred to as the said Act), for the expression “The Acade- 


Amendment of section mic Council as constituted under sub-clause (i) may co-opt 
chers of the affiliated colleges not exceeding 


22, Madras Act II of 1926. as gmembers tea 
fifteen”, the expression “The Academic Council as constitut- 


ed under sub-section (2) may co-opt as members not more than fifteén persons from among 
the teachers of University colleges and affiliated cojleges” shall be substituted. 
3. In clause (b) Of’ sub-section (2) of section 23 -of the 


£ Madres has, by a Proclamation under section 93 of 
ted by or under the 


Amendment of section „aid Act, the words “from among its own membets’’« shall 6 


~ 23, Madras Act II of wan. be omitted. 





THE PERUNDURAI TUBERCULOSIS SANATORIWM (REGULATION OF 
BUILDINGS) A®T, 1944. te , 

i = | ag a / a 
KA Act No. XVII or 1944. 
Wi = [23rd September, 1944. 
for the control of the construction of buildings in the neighbourhood of 
the Tuberculosis Sanatorium at Perundurai and for th ‘exclusion, modification dk, res- 

triction of enactments relating: to public health from or in such neighbourhood. ` 

WHEREAS it is expedient to provide for the control of the construction of buildings 
in the neighbourhood of the Tuberculosis Sanatorium at 
pe ca or restriction of enactments relating to public health from or in such neigg- 
ourhood ; 


'. AND. WHEREAS the Gove 
the Gôverñment of India Act, W935, assumed to himself all powers vested by or under the 


said Act in the Provincial Legislature; ° ‘ 
NOW, THEREFORE, in exercise of the, powers so assumed.to himself, aie Governor is 


pleased to enact as follows :— l 
. E ver wi. (1) Ths Act may hg called fue PerunDurar Tu- 
a ag Hean PTA ORIS SANATORIUM (REGUPATION oF Bunnes) ACT, 
Wa * oo. 
: . 6 . ; ; ® 
(2) It applies to the Perundurai Sanatorium area as notified By the Provincial Go- 
vernment from time to time in the Fort St. George Gazette: * 
Provided’ that no place shall be included therein unfess it is situated within one mile 
from some portion of the boundary of the Tyberculosis Sanatorium at Perundurai. 
(3) It shall come into force on such date as the Provincia}? Government “may, b 
notification in the Fort St. George Gazette, appoint. Y, DY 
ANA a. In this Act, unless there is anything repugnant in £ 
Definitions. subject or eontext— ` g repug sai in the 
(1) ‘building’ includes— 
(a) a house, outhouse, *stable, latrine, godown, shed, hut, w (other than z 
dary wall not excteding eight feet in height) and apy other such ih ee a 
or partially constructed of masonry, bricks, woo ud, metal or any other material -what* 
e 


soever 5 
. :(b) a structure on 
° (e) a tent, van and any oth 


An Act to provide-fo 


wheels or, simply resting on the ground without any foundation; 
structure used for human habitation; ° 


e 
ag (2) a person shall be deemed ‘to re-erect a building’ 1? he— : 
g (a) makes any material alteration to, or enlargement of, a building, or ` 
. A - 
l l - 


Perundurai and for the exclusion, e 


rnor of Madras has, by a Proclamation under section 93 o£ 
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(b) converts into a dwelling place any building not originally constructed for that 
purpose, or 


(c). converts into two or more dwelling places a building originally constructed as a 
single dwelling place, or 


a 

(d) converts ibapa “A dwelling places into a larger number of such places, or 

(e) converts into a stàd, cattle-shed or cow-housè any building originally construct- 
ed as a dwelling place, or = l 

(f) makes any alteration which is likely to affect prejudicially the stability or safety 
of a building, or the condition of a buildingein respect of its dramage, sanifAlion or hy- 
giene, or 

(g) makes any alteration to a building which increases tr diminishes ‘its height or 


{he area covered by it or the cubic capacity thereof, or which reduces the cubic capacity of 
e any room therein; j 


(3) ‘Sanatorium area’ mezns the area notified under sub-sëction (2) of section 1. 


š 3. (1) As soon as may be after this Act comes into force, the Provincial, Government 

° shall, by notification in the Fort St George Gasette and with 

Constitution of Sanatori- effect from such date as may be specified therein, constitute 

um Lotal Authority. an authority to, be called the Perundurai Sanatorium Local 

Authority (hereinafter refgrred to as the Sanatorium Local 

Authority), for the purpose of controlling the construction of buildings in the Sanatorium 
aten, || a = 

_(2) The Sanatorium Local Authority shall consist of — 


ö -(a) the President of the Coimbatore District Tuberculosis Sanatorium Society, er 
` oficiò; » ; 


(b) the President of the District Board,“ Coimbatore, ex officio; . 
fi (c) the Medical Superintendent of the Túberculosis Sanatorium at Perundurai, ex 
officio: awe a 
. (d) the Revenue ‘Divisional Officer? Erode, ex officio: 

€e) the District Wealth Officer, Coimbatore, er officio. 


“(3) The President of the Coimb&tore District Tuberculosis Sanatorium Society shall 
be the Chairman of the Sanatoriury Local Aythority and the District Health Officer, Coim- 
batore, shall be its Secretary, we 

4.. The Provincial Government may, by notification in the Fort St. George Gazette, 

a direct that the provisions of the Madras Local Boards Act, 

Application of Madras sia) or of the Madras Public Health Act, 1939, or of any 
Local’ Boards Act, 1920 ° other €nactment for the®time being in force in the Province 
Madras Public Health Act,” of Madra and relating to public health, shall not apply to 
be 1939, and cértain other Acts. the Sanatorium area or shall apply thereto only to such ex- 
` tent and subject to such modifications and restrictions as Anay 
sbe specified in the notification. In particylar, the notification may authorize the Sanatorium 
Local Authority or its chairman to perform any duty or exercise any power astiined tò a 
panchayat or its president os to any other authority or office under the provisions so applied, 
subject to such control as ma be specifitd in the notification. » : 


5 mast” 5. No perso? shall, except with the previous sanction 

Prohibition of erection or of the Sanatorium Local Authority, erect or, re-crect a build- 
re-erection of buildings e ®pg. on any Jan@én the San#6rium area, not being land situated 
without sanction of Sana- within the boundary of the Tuberculosi$ Sanatorium at 
torium Local eAuth®fity. Perundurai. 4 è . 


_ Application for such’sanc- 6. (1) Application for such sanctien shall be made in 
tion. ‘ “writing and, shall— 
(a) specify the purpose for which it is intended to use the building; and 
(b), furnish such information and be Accompanied by such plans as may’ be required 
by rules made under ties Act. e 
a. (2) The applicant Shall also furnish to the Sanatorium Local Authority any fur- 
ther information or plans which it may require, within stich time as may be fixed by it. 
7. (1) The Sanatorium Local ap ay refuse to sanction me erection Or re- 
erection of a building, or may sanction such erection or re- 
z go = prani of erection either unconditionally Òr subject to such conditions 
KGS e as it thinks fit to impose in respect of all d any of the fol- 
lowing matters, namely :— y E 
(a) the free passiige or way to be left in front of the building; a” 


(b) the open space to be left about the building to secure free circulation of air 
and the prevention of fire and go facilitate scavenging; ii 


6 
© .. (c) the ventilation of fhe building, the minimum cubic area of the rooms and the ° 
number and*height of the storeys of which the building may consist ; a 
e ` e g 


” 


=" 
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(d) the provision and position of drains, latrines, urinals, cesspools or other recep- 


` stacles for rubbish or filth: 


(e) the level and width of be foundation, the level of the lowest floor, and the 
stability of the structure: è 


‘ (Ff) the line of frontage with neighbouring buildings jieéffe building abuts on a street; 
(g) the means to be provided for egress from the building in case of fire; 


(kh). the materials to* be used- for, and the method of construction of, external and 
partition waéls, rooms, floors, fireplaces and chimneys; 


(t).the height and slope of the roof above the uppermost floor on which human 
beings are to live or cooking is to be done; / ; 


(7) any other matter 4ffecting the ventilation aud sanitation of the buildings. 


WI) Any conditions imposed under sub-section (1) shall be in writing, and the per- 
son erecting or re-erecting the building shall comply therewith in every particular. 


. 8. Every-sanction given for the erection or re-erectign of a building shall be available" 


for a period of one year from the date on which it is given, 
and if the sanctioned erection or re-erection is not com- 

: = menced within, that period, it shall not be commenced there- 
after, unless the Sanatorium Logal Authority on application made therefor has extended 


Lapse of sanction, 


the period. i za ` 
Punishment for illegal 9. Whoever begins, continues or completes the erec- 
erection or -re-erection. tion or re-erection of a Qujlding— : 


(a) before such erection or re-erection has been,sanctioned. by the Sanatorium Local 6, 


Authority, or . 
(b) without complying with any condition imposed under section 7, ór 


(e) when sanction has been refused by the Sanatorium Local Authority, or after the 
sanction has ceased to be available by virtue of the provision ‚contained in section 8, 


shall be punished with fine which may extended %o five hundred rtipees. , os 
Power to stop erection or. 10. (1) The Sandtorium a a jana may, aj any 
re-erection or to order de- time, by notice in weiting, direc the owner, lessee or occu- 


molish, ‘etc. į pier of any land in the Sanatorium area— 

(a) to ‘stop the erection or re-erection of any buifding, or : . 

a (b) to alter or demolish, within sucl® time as may be specified in the notieg, any 

building or any part thereof, l ° i a 
if, in the opinion of such authority, the trection or | re-erecéion of such building or part 
constituted, or will constitute, an offehce under section we ee 

(2) If any direction given under clause. (b) of sub-section (J) is not cormplied with, 
within the time specified therefor in the notice, the Sanatorium Local Authority, may have 


sucl® direction carried into effect at its cost and have the amount thereof recovered frome 


the defaulter in such manner as may be authorized by the rules. 


. 11. 7X1) Any person ageNeved by any order passed under this Act by the Sanato- 

, a rium Local Authorièy may appeal to the District Collector 

Appeals and revision. who shall, pass such orders thereon enggale thinks 
fit. 


(2) The Provincial Goverąment may ên their- discretion, at™any time, either sio 
motu or on application, call for and examine the record of any order assed under this Act 
by the Sanatorium oe Authority or the District Collector for the purpose of satisfying 

ewe 


themselves as to theNegality or propriety of #ich order, and may pags such order in refer- 
ence thereto as they think fit. ‘ 


12. 'No comgtnsatio@ shall be claimed by any person 
for any damage pr loss sustaingd by him in consequénce of— 
(a) the refusal of, the Sanatorium Local Authority to sanctjen the erectién or re- 
erection of any building, or 6 


(b) any condition imposed by such authority in regard to such erection or re-erection 
under section 7, or of any order Bassed by it under s&ction 10, or 


n 6) any order passed by the District Collector or the Provincial Govérnment under 
section 11. - 


Bar of compensation. 


gé 13. (1) The Provincial Gover®nent may, by notifica- 


Power to maka rules. ` tion in the Fort S+. eorge Gazette, make rules to carry out 
< ; . all or any of urposes of this Act. 
. (2) In particular and without prejudice to the generality of the foregoing power, 
such rules may provide for— ° 
» (a) the rules of business of Ne Sanatorium Local Aufority ; 
e - š : . e ¢ seas 
P (b) the manner in which applications for saretion to erect or re-erect buildings shall 
be made 49 the Sanatorium Local Authority and the information and plans te be furnished 
either alogg wjth such applications or subsequently ; ° 


* 


Pd 


` 
w 


22 THE MADRAS LAW JOURNAL SUPPLEMENT. {xviu oF 1944 


f building which may or may not, and the purpose for 
be erected or re-erected in any specified area or areas; 
building which is to be 


(c) the type or description o 
which a building may or may not, 


(d) the minimum cubic capacity of any room gr rooms in a 
erected or reerected; NO . mee: 
(e) the circumstances “we which a mosque, templg, church or other sacred building 


may be erected or re-erected ; , 
(f) the manner in which the cost referred to in section «10 may be recovered; 


(g) the form in which and the time within which appeals under secti@i 11 may be 


preferred; . 
l (h) the fees which may be charged in respect of any application made, appeal pre- 
e ferred, or proceeding taken, under this Act. : - 8 N 


jas 


THE MADRAS DISTRICT MUNICIPALITIES “AND LOCAL BOARDS. (SECOND 
AMENDMENT) ACT, 1944. j - 





wa ` 
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4 a Act No. XVIII or 1944. 
Je [3151 October, 1944. 


+ . b * 
© An Act further to amend the Madras District Municipalities Act, 1920, and the Madras 
Local Boards Act, 1920. $ ` < 
WHEREAS it is expedient further io amend the Madras District Municipalities Act, 
1920, and the Madras Local Boards Act, 1920, for the purposes hereinafter appearing; 

. ÅND WHEREAS the Governor of Mmdras has, by a Proclamation under section 93 of 
the Government*of Indja Act, 1935, assumed to himself all powers vested by or under the 
said “Act in the Provincial &egislature 55 

Now, THEREFORE, in exercise of the powers so assumed to ehimself, the Governor is 
pleased to enact as follows :— 7 = 
1. This Act may be called THE MADRAS DISTRICT 


Short title. UNICIPALITIES AND LocaL Boarps (SECOND AMENDMENT) 
i » Act, 1944. @ : 
= ä 
X KN a we 2. Th the Madras District Municipalities Act, 1920— 


(i) in the first proviso to sub-section. (3) of section 78, for the words “shall publish 

Ma notice in the district gazette and at Jeqgst one vernacular newspaper of its intention”, the 

words “shall publish a notice in at least one vernacular newspaper, on the noticg board .of 

the municipal office and ire such other places within mun@ipal limits as may Be specified 
by the council and by beat f drum, of its intention” shall be substituted;. . 


l tin metion 266, for the word “notified”, ’the word “specified” shall be substituted ; 


(iii) to section”328, tle efollowing proejso shall hy added, namely :— 

“Provided thagethe Provincial Government shall have power to dfect that any such 
notificatton— ° 4 5 l 

(i) shall be published inəthe said gazette either in English or ina vernacular language 

- of the district; or e 8 - 

(ii) shall, instead of being published Jin the said gazette, be published in any other 

manner specified by them.” . 
@ 
gon Madras 3. In the Madras Local Boards Act, 1920— 
a -@ 

(i) in section 178, for the word “notified”, tle word “specified” shall be substituted ; 

(ii) to section 215, the following proviso shall be added, namely :— 

“Provided that the Provincial Government shall have power to direct that any such 


nqtification— f 
(i) shall be published in the said ga either in English or ip a vernacular language 
of the district; or : 
" (i?) shajl, instead of being published in the said geazette, be published in any other 
e manner specified by, them.” F . 
d NANA KUH ae m e 
® ; e ° 


ax è e 


ng 


xr of 104À]i THE MADRAS DT. MUNICIPALITIES (SECOND AMEND.) ACT. 23 


. THE MADRAS DISTRICT MUNG aa (SECOND. AMENDMENT) ACT, 


Act No. XIX or 1944. 


° ao j [7th December, 1944. 
An Act further to ameng the Madras District egies Act, 1920. 


Wuereas it is expedient further to amend the Madras District Municipalities Act, 
1920, for the purpose hereinafter appearing; i 
l AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 
the Government of India Act, 1935, assumed to himself all powers vested by or under 
the said Act in the Provincial Legislature; 
Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is * 


pleased fo enact as follows:— 4 i 
i 1. This Act may be called THE Mapras DISTRICT 


Short title. k = MUNICIPALITIES (SECOND AMENDMENT) Acr, 1944. , 

Insertion of new - section 2. After section 77-A®of the Madras District Munici- 
77-B in Madras Act V of palities Act, 1920, the following section shall be inserted, 
1920. < namely :— : 


“77-B. Noah banting sug ue ae Bas eS a college man 
< y a municipal councilé1s affiliated to a University, the mana 
Pea corer gement of the college shall, if the laws of the University 3 
pointment of state. eke required, vestan a govesnjng body constituted in accordance 
thereto E 4 ” with such laws ‘and suchfroverning body shall exercise < 
WE relation to the member$ of the teaching staff and the esta- ' 
blishment of the college all powers of appointment, coritrol and punishment which by or 
under the Act vest in the committee referred to in section 73 or in the executive authority.” 
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